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Knights    of   Pythias  ?;.    Steele. 
{Jaokscm.      April    20,    1901.) 

Charge  of  Court.    Erroneous  as  to  preponderance  of  evidence. 

In  civil  cases  a  mere  preponderance  of  evidence  in  favor  of  the 
party  upon  whom  the  burden  of  proof  rests  is  sufficient  to 
entitle  him  to  recover,  and  an  instruction  to  the  jury  is  erro- 
neous, as  requiring  more  than  a  preponderance,  which  is  in 
these  words:  **A  witness  is  only  valuable  to  the  extent  that 
his  evidence  establishes  some  material  fact  or  circumstance 
which  aids  in  making  clear  and  plain  to  your  minds  some 
question  involved  in  this  litigation."    {Post,  pp.  4,  5.) 

Cases  cited:  Gage  v.  Railroad,  88  Tenn.,  734;  McBee  v.  Bowman, 
89  Tenn.,  133. 
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2.  Same.    Same, 

An  instruction  to  the  jury,  in  an  action  on  a  life  policy  to  which 
the  defense  of  suicide  is  interposed,  is  erroneous,  as  requiring^ 
more  than  a  preponderance  of  the  evidence,  which  states  that 
'*the  burden  of  proof  is  on  the  defendant  to  establish  to  the 
satisfaction  of  the  jury,  by  a  preponderance  of  the  evidence," 
that  the  insured  committed  suicide.  It  is  not  essential,  in  a 
civil  case,  that  facts  shall  be  **  established  " — that  is,  **  settled 
certainly,"  or  ** fixed  permanently."  Nor  is  it  essential  that 
the  evidence  shall  *' satisfy"  the  minds  of  the  jury — that  is, 
set  their  minds  at  rest  and  free  them  from  doubt,  suspense, 
and  uncertainty.     {Post^  pp.  6-13.) 

3.  New  Trial.     Ghunted  for  iiuxympeteiicy  of  juror,  wf ten. 

The  fact  that  a  juror  falsely  stated,  on  his  voire  dire  examination, 
that  he  had  not  served  on  the  reg-ular  panel  within  the  last 
two  years,  and  thereby  deceived  counsel  and  prevented  his 
challenge  for  cause,  is  a  sufficient  ground  for  setting  aside  a 
verdict  and  granting  a  new  trial,  especially  where  this  fact  is 
fortified  by  such  conduct  of  the  jury,  on  and  after  the  trial,  as 
indicated  that  they  were  not  fair  and  impartial.  {Post,  pp. 
13-16.) 

Constitution  construed:  Article  I.,  Section  6. 

Case  cited:  Neely  v.  State,  4  Bax.,  180. 


FROM     SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

F.    P.    PosTON   for   Knights   of   Pythias. 

Greer   &  Greer  for   Steele. 

Wilkes,    J.       This    is   a   suit    against    the    Endow- 
ment   Rank    of    the    Order    of    Knights    of    Pythias 
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to  recover  $8,000,  the  amount  of  a  benefit  certifi- 
cate in  the  fourth  class  upon  the  life  of  J.  K. 
Steele,    payable    to    his    wife    as    beneficiary. 

The  application  contains  the  clauses  usual  in 
such  certificates,  to  wit:  that  the  assured  would 
punctually  pay  all  dues  and  assessments  and  be 
governed  and  controlled  by  all  the  rules,  laws 
and  regulations  of  the  order  governing  the  ranks 
then  in  force  or  that  miglit  afterwards  be  en- 
acted, or  submit  to  the  penalty  therein  contained, 
and  any  violation  of  the  conditions  and  require- 
ments of  the  laws  governing  the  rank  should  ren- 
der the  certificate  and  all  claims  under  it  void, 
and  the  order  should  not  be  liable  for  the  sum 
named  in  the  certificate  nor  any  part  of  the 
same. 

The  order  had,  at  the  time  this  certificate  ma- 
tured,   a    by-law    or    regulation    as    follows: 

"If  the  death  of  any  member  heretofore  admit- 
ted shall  result  from  suicide,  whether  voluntarv 
or  involuntarv,  or  whether  such  member  shall  be 
sane  or  insane,  or  if  such  death  shall  be  caused 
or  superinduced  by  the  use  of  liquors  or  nar- 
cotics or  opiates,  then  the  amount  to  be  paid  upon 
such  member's  certificate  shall  be  a  sum  only  in 
proportion  to  the  whole  amount  as  the  matured 
expectancy  is  to  the  entire  expectancy  at  the  date 
of  admission;  the  expectancy  of  life  based  upon 
the  American  Experience  Table  of  Mortality  in 
force     at     the     time     of     death     to     govern." 
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Tt  is  conceded  that  this  by-law  is  binding  upon 
the    beneficiary    under    said    certificate. 

The  order,  by  its  plea,  averred  that  Steele's 
death  was  brought  about  by  himself  by  an  act 
of  self-destiniction  or  suicidei,  or  was  caused  or 
superinduced  by  the  use  of  liquors,  narcotics  or 
opiates  T\ithin  the  meaning  and  terms  of  the  by- 
law, and  it  was  therefore  under  obligation  to  pay 
no  more  than  the  pro  rata  provided  in  the  by-law 
of  $780.12,  and  this  it  was  willing,  and  offered, 
to    pay. 

There  ha^'e  been  three  trials  of  the  case  before 
juries.  The  first  trial  resulted  in  a  verdict  of 
S3, 000.  The  Court  suggested  a  remittitur  to 
$780.12,  and  on  that  being  declined  set  aside  the 
verdict    and    awarded    a    new    trial. 

The  second  trial  resulted  in  a  verdict  for  the 
same  amomit,  and  upon  it  judgment  was  ren«lered, 
and,  a  now  trial  having  been  refused,  an  appeal 
was  taken  to  this  Court  and  the  judgment  of 
the  Court  below  was  reversed  at  the  April  Term, 
!1900j    and    a    new    trial    awarded. 

This  reversal  was  upon  an  error  in  the  charge 
of  the  Court.  The  third  or  present  verdict  was 
for  $»3,000,  and  upon  it  judgment  has  been  ren- 
dered    and     an    appeal     prayed. 

It  is  said  the  trial  Judge  erred  in  his  charge 
to    the    jury    when    he    told    them: 

"A  witness  is  only  valuable  to  the  extent  that 
his    evidence    establishes    some    material    fact    or    cir- 
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ctinisitaiice  which  aids  in  making  clear  and  plain 
to  yonr  minds  some  question  involved  in  this  liti- 
gation." 

Criticism  is  made  of  several  expressions  used  in 
this  charge  and  that  as  a  whole  the  rule  is 
stated  too  rigorously.  It  is  said  that  in  civil 
cases  a  litigant  cannot  be  required  to  establish 
any  material  fact  or  circumstance,  but  it  is  suf- 
ficient if  the  evidence  preponderates  in  favor  of 
or  against  such  fact,  and  that  evidence  may  be 
valuable  which  aids  to  make  this  preponderance, 
although  the  fact  may  not  be  made  clear  and 
plain;  that  it  is  not  incimibent  on  a  litigant  in 
civil  cases  to  make  the  questions  involved  in  the 
litigation  clear  and  plain,  but  it  is  sufficient  if 
the  evidence  preponderates  in  favor  of  the  view 
of  either  party,  although  it  may  not  establish  any 
material  fact  or  circumstance  and  although  the 
questions  involved  may  not  be  made  clear  and 
plain. 

In  the  case  of  Oage  v.  Railroad,  4  Pick., 
724,  it  was  said,  criticizing  and  correcting  the 
charge  of  the  Court  beilow:  "It  is  sufficient 
in  civil  cases  if,  after  weighing  the  evidence  on 
both  bides,  a  preponderance  is  the  one  vray  or  the 
other.  The  burden  is  on  the  plaintiff  to  make 
out  his  case,  and  he  is  only  required  to  do  so 
by  a  preponderance,  but  when  he  has  done  so  he 
is    entitled    ro    recover." 

In    McBee*   v.    Bowman,    5    Pick.,    132,    there    was 
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a  contest  over  a  will,  the  defense  being  that  the 
will  was  a  forgery.  The  Court  below,  in  speaking 
as  to  this  defense  said,  among  other  things:  ^'It 
should  appear  with  reasonable  certainty  that  such 
is  the  case."  This  Court  in  commenting  on  that 
expression  said:  "To  our  minds  the  whole  instruc- 
tion means,  and  was  intended  to  mean,  that  to 
establish  a  charge  of  forgery,  it  was  incumbent  on 
McBee  to  show  the  fact  by  that  degree  of  pre- 
ponderance or  weight  of  testimony  necessary  to 
produce  conviction  of  its  existence  with  reasonable 
certainty.  The  instruction  is  manifestly  erroneous. 
Reasonable  certainty  implies  the  absence  of  reason- 
able doubt.  Telling  a  jury  that  they  must  be 
convinced  of  a  fact  with  reasonable  certaintv  is 
ahnost,  if  not  quite,  the  same  as  telling  them 
thev  must  be  convinced  of  it  bevond  a  reasonable 
doubt.  In  civil  cases  preponderance  is  all  that 
is    required.'' 

The  third  and  fifth  assignments  are  in  sub- 
stance the  same  as  the  second  above  set  out, 
that  is,  they  question  the  qiiantum  of  evidence 
required  by  the  Circuit  Judge  to  establish  the 
defense    that    the     insured    committted    suicide. 

The  specific  charges  complained  of  are  as  fol- 
lows: 

"3.  Such  is  the  love  of  life  that  the  law 
presumes  no  man  will  commit  suicide  or  inten- 
tionally kill  himself,  therefore  the  burden  of  proof 
is    on    the    defendant    to    establish    to    the  satisfaction 
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of  the  jury  by  a  preponderance  of  the  evidence 
that  J.  K.  Steele  did  intentionally  take  a  dose 
of  morphine  or  other  narcotic  and  that  it  pro- 
duced   death. 

"5.  If  the  facts  and  eircumstanees  as  proven 
in  this  case,  establish  the  fact  to  the  satisfaction 
of  the  jury  that  said  Steele  did  use  opiates  and 
narcotics,  but  the  same  were  not  used  with  the 
intention  and  purpose  of  producing  death,  then  the 
establishing  of  such  facts  would  meet  the  require- 
ment   of    the    law." 

We    think    the    criticism    of    these    portions    of    the  • 
charge    is    in    the    main    correct. 

The  meaning  of  the  word  "establish,"  as  applied 
to  the  quantum  of  evidence,  is  to  settle  certainly 
or  fix  permanently  what  was  before  uncertain, 
doubtful  or  disputed.  11  Am.  Enc.  of  Law  ('2d 
Ed.),  353.  It  is  a  term  much  more  appropriate 
for  criminal  than  civil  cases,  but  even  in  crim- 
inal cases  the  facts  do  not  have  to  be  established 
so  as  to  settle  them  certainly  and  leave  no 
ground  for  dispute,  but  only  beyond  a  reasonable 
doubt 

In  the  case  of  Eherhardt  v.  Sanger,  51  Wiscon- 
sin, 79,  the  issue  was  to  be  proven,  if  at  all, 
bv  circumstantial  evidence.  The  Court  said:  "The 
use  of  the  word  ^establish'  in  the  charge  seems 
to  have  been  specially  unfortunate.  The  word  or- 
dinarily means  to  settle  finally,  to  fix  imalterably, 
and     in     this     sense     the     instruction     given     would 
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be  equivalent  to  saving  that  the  facts  recited  were 
not  conclusive  evidence  of  fraud.  In  this  sense 
it    was     peculiarly     inapplicable. 

It  was  unnecessary  for  the  plaintiff  to  furnish 
conclusive  evidence,  and  yet  from  the  instruction 
the  jury  might  well  infer  that  it  was  essential 
for  him  to  do  so.  The  question  is,  whether  these 
instructions,  given  as  they  were  without  qualifica- 
tion,   did    not    tend    to    mislead    the    jury. 

We  are  clearly  of  opinion  while  the  collateral 
facts  and  circumstances  recited  in  each  might  not 
•  of  themselves  establish  fraud,  yet  it  is  quite  evi- 
dent they  tended  more  or  less  to  prove  fraud, 
and  it  seems  to  us  that  the  instructions  should 
have  been  differentlv  worded,  or  that  there  should 
have  been  some  qualification  either  as  to  each  of 
said  instructions  or  generally  as  to  all."  See,  also, 
11  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  357, 
note. 

It  is  not  necessary  in  a  civil  action  that  any 
fact  should  be  "established,"  that  is,  "settled  cer- 
tainly" or  "fixed  permanently,"  which  may  have 
been  uncertain,  doubtful  or  disputed  theretofore. 
It  is  not  required  that  the  evidence  shall  be 
clear  and  plain  or  that  it  shall  satisfy  any  rea- 
sonable man.  The  word  "satisfv"  means  "to  free 
from  doubt,"  "suspense,"  or  "uncertainty,"  "to  set 
the    mind    at    rest." 

Now,  it  is  necessary  that  the  jury  should  be 
satisfied    that    there    is    a    preponderance    one    way    or 


APRIL  TERM,  1901.  9 

Knights  of  Pythias'  v.  Steele. 

the  other,  but  this  does  not  mean  that  it  must 
be    satisfied    of    the    truth    of    the    fact    itself. 

Mr.  Greenleaf,  in  his  work  on  Evidence,  sec- 
tion 2,  volume  I.,  says:  ^TBy  satisfactory  evidence, 
which  is  sometimes  called  sufficient  evidence,  is  in- 
tended that  amotmt  of  proof  which  will  ordinarily 
satisfy  an  unprejudiced  mind  beyond  a  reasonable 
doubt.'' 

The  law  does  not  require  that  any  theory  or 
contention  of  either  party  in  a  civil  suit  shall  be 
freed  from  doubt,  suspense  or  uncertainty,  that 
the  evidence  must  set  the  minds  of  the  jury  at 
rest,  that  it  must  be  clear  and  plain,  that  it 
must  be  established  in  the  usual  acceptation  of 
that  term,  but  merely  that  the  contention  shall  be 
supported  and  made  out  by  a  preponderance  of 
the  testimony,  although  the  jury  may  nevertheless 
have  some  doubt  or  uncertaintv  and  their  minds 
may  not  be  at  rest,  and  that  the  fact  may  not 
be  certainly  fixed.  A  jury  may  consider  that  a 
fact  is  shown  by  a  preponderance  of  the  testi- 
mony when  it  falls  short  of  making  it  clear  and 
plain  or  removing  doubt  from  their  minds,  but 
the  rule  is  if  the  evidence  is  of  sufficient  weight 
to  preponderate  in  favor  of  any  theory  or  conten- 
tion, that  in  a  civil  case  is  sufficient  Now,  the 
several  charges  in  the  case  complained  of  clearly 
lav  down  the  rule  that  the  evidence  in  the  case 
must     be     of     such     a     character     or     so     clear     and 
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plain  as  to  satisfy  any  reasonable  man,  and  re- 
move   doubt    from    the    minds    of    the    jury. 

The  true  statement  of  the  rule  is  that  if 
the  evidence  preponderate  in  favor  of  any  conten- 
tion of  the  plaintiff  or  defendant,  that  contention 
may  by  the  jury  be  considered  as  sufficiently  sus- 
tained to  rest  a  verdict  upon,  and  it  is  not  nec- 
essary tiat  the  evidence  should  go  so  far  as  to 
make  said  contention  clear  and  plain  or  establish 
it  in  a  sense  to  make  it  free  from  doubt  or 
uncertainty  or  set  the  minds  of  the  jury  at  rest 
and  convince  them  absolutely  of  the  truth  of  the 
contention.  After  all  the  evidence  that  can  be 
produced  is  introduced,  the  jury  may  still  be  im- 
satisfied — ^not  convinced,  tlieir  minds  may  not  be 
at  rest,  they  may  not  be  freed  from  doubt,  un- 
certainty and  suspeufje^  but  still  the  jury  may 
recognize  that  there  is  a  preponderance  of  evi- 
dence,   and    on    that    they    may    base     their    verdict. 

The  trial  Judge  modified  tlie  language  contained 
in  the  fourth  assignment  by  adding,  after  giving 
the  rule  as  we  think  too  strongly,  as  follows: 
''Whenever  the  defendant  has  produced  evidence 
which  preponderates  in  favor  of  the  view  that 
said  Steele  did  take  narcotics  or  opiates  with  the 
intention  of  producing  death,  and  you  find  that 
same  did  produce  death,  then  it  has  met  the 
requirement  of  the  law  as  applied  to  the  cases 
of    persons    who    unintentionally    commit    suicide,    and 
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in     such     case     your     verdict     will     be    for     the     de- 
fendant." 

This  latter  statement  is  correct  law,  but  it  is 
only  used  in  connection  with  the  improper  lan- 
guage in  the  fourth  assignment,  and  not  with  ref- 
erence   to    the    other    expression    complained    of. 

This  feature  of  the  charge  is  very  important 
under  the  facts  of  the  case.  No  one  was  present 
when  the  assured  died.  There  is  nothing  to  show 
how  he  came  to  his  death  but  circumstances. 
These  are  regarded  in  contrary  lights  by  several 
witnesses.  There  was  no  conclusive  evidence  how 
the  death  was  caused — ^no  theorv  that  would  be 
free  from  some  doubt  or  admit  of  no  different 
views  or  conclusions.  The  minds  of  the  jury  could 
probably  not  rest  entirely  at  ease  upon  either 
theory  advanced;  at  most  they  could  only  weigh 
the  evidence  and  determine  where  the  preponder- 
ance   lay     and    give     a     verdict    accordingly. 

We  are  of  opinion,  therefore,  that  there  is  er- 
ror in  the  charge  of  the  Court  as  assigned,  and 
for  this  the  judgment  must  be  reversed  and  the 
cause    remanded    for    a     new    trial. 

There  is  an  assignment  that  there  is  jio  evi- 
dence to  support  the  verdict,  and  as  applied  to 
the  facts  of  this  case  it  means  that  the  defense 
of     suicide     is     made     out 

Now,  under  the  rule  applied  in  this  Court, 
there  is  undoubtedly  some  evidence  that  death  was 
not    caused    by    suicide,    but    this    Court    cannot  weigh 
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the  evidence  and  say  that  it  preponderates  in 
favor  of  or  against  this  proposition.  ISTor,  under 
the  charge  of  the  Court  below,  could  the  jury 
base  their  verdict  upon  a  mere  preponderance  of 
the  evidence.  The  jury  may  have  believed  that 
the  preponderance  was  in  favor  of  the  theory  of 
suicide,  but  unless  thev  were  satisfied  of  it  and 
found  it  plain  and  clear  and  established  to  their 
satisfaction,  they  could  not  find  for  the  defense 
set  up  under  the  charge  as  given.  It  is  not 
sufficient  answer  to  this  to  say  that  the  rule  ap- 
plies to  both  sides  alike.  In  a  certain  sense  it 
does  so  apply,  but  in  a  practical  sense  it  bears 
in  each  case  upon  the  party  upon  whom  the 
burden  of  proof  rests,  and  in  this  case  it  rested 
on  the  defendant  to  prove  the  suicide.  Now;  this 
it  should  have  been  required  only  to  show  by  a 
preponderance    of    evidence. 

It  is  true  that  in  the  early  part  of  his-  charge 
the  trial  Judge  said:  "Under  these  pleadings  the 
burden  of  proof  is  on  the  plaintiff  to  establish 
to  the  satisfaction  of  the  jury  by  a  preponderance 
of  the  evidence,  every  material  point  in  her  case," 
but  while  this  instruction  is  approximately  correct, 
though  not  literally  so,  in  its  use  of  the  word 
"satisfaction"  the  charges  complained  of  do  not  fol- 
low this  instruction  nor  concur  with  it,  but  are 
a  departure  from  it,  and  do  not  leave  the  jury 
to    understand    that    it    is    only    necessary    to    have 
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a  preponderance  of  evidence  to  base  a  verdict 
tiI)on. 

It  is  assigned  as  error  that  the  Court  below 
erroneously  refused  to  grant  a  new  trial  on  the 
grounds  of  incompetency  and  misconduct  of  the  jury. 
It  appears  that  three  of  the  jurors  who  sat 
upon  the  case,  to  wit,  Munroe,  Felts  and  Flana- 
ghan,  had  perved  upon  the  jury  in  Shelby  County 
within  two  years  before  they  were  called  upon 
the  jury  in  this  case,  and  were  therefore  incom- 
petent. It  appears  that  the  jury  was  placed  in 
the  box  and  tendered  to  the  parties  in  a  body. 
Counsel  for  the  Order,  when  the  jury  was  thus 
tendered,  asked  the  question  of  them  collectively 
if  any  one  of  them  had  ,  served  as  a  juror  on  a 
regular  panel  in  any  Court  in  Shelby  County 
within  the  last  two  years,  and  each  shook  his 
head. 

It  appears  also  that  when  this  jury  was  made 
up  on  the  [Xfonday  preceding  the  trial,  for  service 
croTierally  in  the  Court,  two  of  them,  Munroe  and 
Flanaghan,  were  examined  separately  and  individ- 
ually by  the  presiding  Judge,  and  each  answered 
that  he  had  not  served  on  any  regular  jury  in 
the  county  of  Shelby  within  the  two  years  next 
preceding.  The  other  juror,  Felts,  appears  not  to 
have  been  present  and  was  not  examined  on  that 
occasion,  but  it  is  reasonably  certain  from  the 
record  that  he  was  examined  when  he  was  after- 
ward    chosen,     though     he     states     he     was     not 
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We  are  of  the  opinion  that  these  jurors  were 
not  the  good  and  lawful  men  to  whom  the  par- 
ties were  entitled  as  jurors  under  Article  I.,  Sec- 
tion 6,  of  the  Constitution.  Neely  v.  The  State, 
4  Bax.,  180.  They  were  not  competent  to  serve 
as  jurors,  and  were  subject  to  challenge.  Shan- 
non's   Code,     §5090. 

While  it  18  not  a  good  objection  generally,  after 
verdict,  that  a  juror  who  sat  on  the  case  was 
incompetent  propter  defectum,  and  it  does  not 
matter  whether  the  fact  was  known  to  the  par- 
ties or  not,  yet  this  rule  proceeds  upon  the  idea 
that  the  juror  might  have  been  examined  before 
being  selected  or  the  parties  might  have  ascer- 
tained the  fact  and  excluded  such  juror  by  chal- 
lenge. But  in  this  case  the  counsel  for  the  com- 
pany exercised  reasonable  precaution  to  ascertain 
if  the  jury  or  any  one  of  them  was  incompetent 
by  inquiring  of  the  jurors  themselves,  and  had 
the  assurance  of  competency,  from  the  presumption 
that  the  trial  Judge  examined  them  upon  that 
point  when  they  were  placed  on  the  regular  jury^ 
and  the  actual  fact  of  a  second  examination  bv 
himself.  The  jurors  explained  that  they  were 
mistaken  about  the  time  when  they  served,  and 
did  not  intend  to  state  a  falsehood  or  mislead. 
However  this  may  have  been,  the  fact  of  in- 
competency existed,  and  counsel  for  the  company 
was  misled  and  deceived,  after  taking  proper  pre- 
cautions   to    ascertain    the    fact,    and    by    the    jurors 
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themselves  while  either  actually  or  virtually  under 
oath,  and  it  was  not  simply  a  case  of  want  of 
knowledge  of  incompetency  nor  a  waiver  of  incom- 
petency, with  or  without  knowledge  of  its  exist- 
ence, in  which  case  the  exception  being  pf'Ojpter 
defectum^  must  be  considered  as  waived;  but  it  is  a 
case  where  the  exception  was  reasonably  made,  or 
would  have  been  made  but  for  the  incorrect  or  false 
statements  of  the  jurors,  which  misled  the  defend- 
ant's counsel  and  influenced  his  action.  It  is  true 
counsel  might  have  examined  the  jury  books  of  the 
Court,  and  such  other  Courts  in  Shelby  County  as 
had  jurors,  but  this  would  have  been  an  extraor- 
dinary precaution,  which  would  have  consumed  time 
and  delayed  the  Court,  and  he  could  not  be  required 
so  to   do. 

The  demeanor  of  some  of  the  jury  leads  to  the 
belief  that  they,  or  some  of  them,  were  anxious 
to  sit  upon  the  case,  and  their  subsequent  conduct, 
in  drinking,  after  the  verdict,  with  the  brother  of 
plaintiff,  who  was  managing  the  case,  makes  it  more 
than  doubtful  whether  these  jurors  were  such  fair 
and  impartial  persons  as  the  parties  had  a  right  to 
demand,  and  upon  this  ground,  also,  the  judgment 
of  the   Court   below   must   be   reversed. 

It  is  not  necessary  to  pass  upon  the  other 
assignments. 

The  judgment  of  the  Court  below  is  reversed,  and 
the  cause  remanded,  and  appellee  will  pay  costs  of 
appeal. 
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Polk   v,   Gunther. 

{Jackwn.      April    20,    1901.) 

1.  Vendor's  Lien.    E-nJoroement  of,  against  life  tenaiit  does  not 

affect  remainderman. 

The  enforcemeDt  of  a  vendor's  lien,  to  which  the  entire  title  is 
subject,  by  sale  of  land  in  a  suit  to  which  the  life  tenant  alone 
is  made  a  party,  does  not  affect  the  interest  of  the  remainder- 
man.    (Po8tj  pp.  17-20.) 

2.  Same.    Same. 

And,  in  such  case,  the  remaindermen,  whose  interests  were  not 
sold,  will  not  be  required,  as  a  condition  to  recovery  of  same 
after  the  expiration  of  the  life  estate,  to  account  for  any  part 
of  the  purchase  price  that  was  appropriated  to  the  extinguish- 
ment of  the  vendor's  lien.     {Post,  p.  21,) 

3.  Estoppel.    To  set  up  title  to  land. 

The  owner  of  land  who  actively  induces  its  purchase  as  the 
property  of  another  will  be  estopped  to  set  up  his  title  against 
such  purchaser,  although  the  owner  may  have  acted  in  igno- 
rance or  forgetfulness  of  his  own  title.     {Post,  pp.  20^  21. ) 

4.  Partition.    Improvetncnts  made  by  one  tenant  in  (xnnmon. 

When  one  tenant  in  common,  at  his  own  expense,  puts  improve- 
ments on  the  common  property,  and,  afterwards,  partition  in 
kind  is  made,  such  improvements  should  be  allotted  to  the 
share  of  the  party  making  them,  and  without  any  charge  for 
their  value.     {Post,  pp.  21,22.) 

Cases  cited:  Reeves  v.  Reeves,  11  Heis.,  609;  Estell  v.  University, 
13  Lea,  476;  Simpson  v.  Sparkman,  12  Lea,  360;  Broyles  d. 
Waddell,  1 1  Heis.,  32. 


FROM     SHELBY. 


Appeal     from     the     Chancery     Court     of     Shelby 
County.       F.    H.    Heiskell,    Ch. 
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Tjni.ay    &    Fi?ri.AY    for    Polk. 
TTancock    &    PosTOAT    for    Gunther. 

Wn.KES,  J.  This  is  a  bill  to  have  the  rights 
of  the  parties  declared  in  a  tract  of  4rJ  acres 
of  land  lying  in  the  suburbs  of  Memphis,  and 
to  have  the  same  partitioned.  The  land  originally 
belonged  to  Mary  F.  McNutt.  She  conveyed  it 
in  1867  to  Martha  A.  Polk  and  her  son,  James 
K.  Polk,  as  tenants  in  common,  reserving  a  lien 
for  unpaid  purchase  money.  By  a  provision  in 
the  deed  the  one-half  interest  of  Martha  A.  Polk 
is  conveyed  to  her  as  her  sole  and  separate 
property  for  and  during  her  natural  life,  and  at 
her  death  the  same  is  to  descend  to  and  vest  in 
her  children  then  living,  and  in  the  heirs  of  any 
who  may  be  dead,  such  heirs  taking  the  interest 
which  their  father  or  mother  would  have  taken  if 
living. 

Mrs.  Polk  died  April  13,  1899,  leaving  four 
children  and  four  grandchildren,  the  latter  being 
children  of  her  son,  Jno.  R.  Polk,  who  died 
before   his    mother. 

These  children  and  grandchildren  claim  the  share 
which  was  deeded  to  their  mother,  upon  the  theory 
that  the  interest  vested  in  them  under  the  terms 
of  the  deedj  at  the  time  it  was  executed,  had 
never  been  divested  out  of  them  by  the  proceed- 
ings   hereinafter    referred    to. 
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The  purchase  money  not  all  having  been  paid 
by  Martha  A.  Polk  and  her  son,  James  K.  Polk, 
the  land  was  sold  to  enforce  the  vendor's  lien, 
when  Merriweather,  who  had  in  the  meantime 
married  Miss  McNutt,  the  original  vendor,  became 
the  purchaser  at  less  than  the  balance  of  pur- 
cliase  money.  It  appears  that  in  the  decree  con- 
firming the  sale,  this  deficit  was  by  some  sort 
of    an    agreement    satisfied. 

Mrs.  Merriweather  and  her  husband  afterwards 
conveyed  tlie  lot  in  fee  simple,  but  by  a  quit- 
claim conveyance,  to  Mrs.  Martha  A.  Polk.  This 
was    in    1871. 

On  April  12,  1882,  Mrs.  Polk  conveyed  the  en- 
tire tract  by  warranty  deed  to  the  defendant, 
Laura  O.  Gunther.  She  and  her  husband  put 
improvements  upon  one  of  the  lots  and  sold  it 
to  J.  A.  Taylor,  who  is  in  possession.  Upon  the 
hearing  the  Chancellor  gave  decree  in  favor  of 
the  complainant  for  the  interest  claimed  by  them, 
except  H.  C.  Polk,  whom  he  held  estopped  to 
claim  any  share  by  acts  in  pais  in  procuring 
his  mother  to  make  the  sale  and  warranty  deed 
t/>    defendants. 

He  refused  to  require  the  successful  complain- 
ants to  pay  their  proportionate  parts  of  the  orig- 
inal purchase  money  satisfied  by  the  foreclosure 
sale. 

He  released  the  lot  and  improvements  sold  to 
Taylor     from     all     claims     of     the     parties     to    this 
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cause,  but  directed  the  value  of  the  lot  without 
ijnprovements  to  be  charged  against  the  share  of 
Mrs.  Gunther  in  the  partition,  and  taxed  the  costs 
one-fifth  against  H.  C.  Polk  and  four-fifths  against 
Gunther    and    wife. 

H.  C.  Polk  appealed  from  so  much  of  the 
decree  as  adjudged  him  estopped  to  claims  his 
one-twelfth  interest  in  the  land,  and  failed  to 
adjudge  him  the  owner  thereof  and  adjudged  costs 
against  him.  The  complainants  in  the  original  bill 
appealed  from  so  much  of  the  decree  as  adjiidi- 
cated  that  Laura  O.  Ghmihor  should  not  be  charged 
with  the  improvements  on  the  Taylor  lot,  and 
Gunther  and  wife  from  so  much  of  the  decree 
as  gave  any  of  the  complainants  any  interest  in 
the  lot.  All  parties  have  assigned  errors,  and  they 
will  be  disposed  of  in  inverse  order  in  which 
they    are    named. 

We  are  of  opinion  that  under  the  deed  from 
Miss  McNutt  to  Mrs.  Polk  and  her  son,  Mrs. 
Polk  took  a  life  interest  in  one-half  of  the  land 
as  her  separate  estate,  with  remainder  to  such  of 
her  children  as  might  be  living  at  her  death,  and 
the  descendants  of  such  as  might  then  be  dead, 
the  descendants  taking  the  share  the  parents  would 
have    taken,     if    living. 

It  is  not  necessary  to  decide  whether  the  re- 
mainder vested  at  the  time  the  deed  was  made, 
or  at  the  time  when  the  life  estate  fell  in — ^that 
is,     it     is    not     necessary     to     determine    whether     it 
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was  a  vested  or  contingent  remainder,  for  in 
either  case  it  was  necessary  that  the  children  (who 
were  m  esse)  of  Mrs.  Polk  at  the  time  should 
be  made  defendants  to  the  bill  in  order  to  .  sell 
the  entire  land,  even  though  such  sale  may  have 
been  under  judicial  proceedings  to  collect  the  pur- 
chase   monev. 

If  they  were  not  made  parties,  the  only  effect 
of  the  decree  was  to  divest  the  title  of  such 
persons  as  were  made  parties,  and  the  purchaser 
only  obtained  the  share  and  interest  of  the  per- 
sons who  were  made  parties,  and  not  those  in 
remainder    who    were    not    made    parties. 

The  only  title,  therefore,  which  the  purchaser 
obtained  under  the  foreclosure  proceeding  was  the 
undivided  half  interest  of  J.  K.  Polk  and  the 
life  estate  of  Mrs.  Martha  A.  Polk  in  the  other 
undivided    half    interest. 

We  are  of  opinion  that,  under  the  facts  de- 
veloped in  this  record,  H.  C.  Polk  is  estopped 
to  set  up  any  claims  to  a  share  as  against  the 
defendants.  lie  negotiated  a  sale  of  this  property 
for  his  mother  to  the  defendants,  and  in  the 
negotiations  represented  to  them  that  his  mother 
owned  the  property,  and  had  a  good  title  to  it, 
and  would  make  them  a  good  title.  He  caused 
the  deed  to  be  prepared  conveying  the  property 
to  them  in  fee,  with  covenant  of  warranty,  and 
was  active  in  consummating  the  trade  with  defend- 
ants    upon     his     assurance     and     their     belief    based 
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thereon  that  they  were  obtaining  a  good  and  per- 
fect   title. 

It  does  not  matter  that  he  did  not  know  as 
a  matter  of  fact,  and  have  it  in  his  mind,  that 
he  was  entitled,  with  his  brothers  and  sisters,  to 
a  share  in  the  land.  He  had  constructive  notice 
of  the  fact,  and  mnst  be  held  to  have  waived 
all  claim  in  favor  of  the  parties  misled  by  his 
assurances. 

It  is  said  that  it  was  error  not  to  charge 
complainants  with  a  proportionate  part  of  the  orig- 
inal  purchase  money  paid  off  by  the  sale  under 
the    foreclosure    proceedings. 

This  contention  would  probably  be  correct  if 
the  interest  of  the  remaindermen  in  the  half 
interest  of  their  mother  had  been  sold;  but  under 
the  view  we  take  of  the  case,  only  the  interest 
of  the  mother  as  life  tenant  was  sold,  together 
with  J.  K.  PolVs  half  interest,  and  this  was 
what  the  purchaser  paid  for,  and  he  paid  for  noth- 
ing else,  and  secured  or  received  nothing  else, 
and  the  interests  of  the  remaindermen  were  not 
affected    by    the    proceeding. 

There  was  no  error  in  directing  that  in  the 
partition  of  the  lot  the  improvements  upon  the 
Taylor  lot  should  not  be  estimated  or  charged  up 
to    defendants,    but    the    lot    should    be. 

When  one  tenant  in  common,  at  his  own  ex- 
pense, puts  improvements  on  the  common  property, 
and     afterwards     partition     in     kind     is     made,     such 
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improvements  should  be  allotted  to  the  share  of 
the  party  making  them,  and  without  any  charge 
for  their  value.  Reeves  v.  Reeves,  11  Heis.,  669; 
Estell  V.  University,  12  Lea.  476;  Simpson  v. 
Sparkman,  12  Lea,  860;  Broyles  v.  Waddell,  11 
Heis.,    32-42;    Nelson    v.    Clay,    23    Am.    Dec.,    387. 

The  case  of  Broyles  v.  WaddeU  is  strictly  in 
point. 

We  are  of  opinion  the  decree  of  the  Chancellor 
is  correct,  and  it  is  affirmed.  The  costs  of  ap- 
peal will  be  equally  divided  between  the  com- 
plainants and  defendants.  The  costs  of  the  Court 
below    will    remain    as    adjudged    by    the    Chancellor. 
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Eajip  v.   Edoinqton. 
(Jackson.     April    27,    1901.) 

1.  Ettdbnce.    Incompetent  as  cause  for  new  trial. 

Where  the  jury  has  been  permitted  to  hear  and  consider  incom- 
petent evidence  without  exception,  new  trial  will  not  be 
fp:«nted  on  this  account  alone.     {Postj  pp.  29,  30.) 

Cases  cited:  Ins.  Co.  v.  Scales,  101  Tenn.,  640;  Perey  v.  Percy,  94 
Tenn.,  331. 

2.  Samb.    Same. 

But  if  the  Court  instructs  the  jury  erroneously  and  prejudicially 
as  to  the  consideration  of  such  evidence,  that  constitutes  good 
cause  for  new  trial.     (Post,  PP*  30,  31.) 

3.  Wn.L8.    Admissttility  of  sribsequent  declarations  of  testator. 

Te8tat«r*6  declarations,  made  subsequently  to  the  making  of  his 
will,  are  not  competent  to  prove  that  the  will  was  the  result  of 
undue  influence,  or  of  fraud  or  force,  excited  by  or  on  behalf 
of  a  few  beneficiaries  thereunder.     (Post,  pp.  31-34.) 

4.  Sams.     Poverty  and  afflictions  of  contestants  not  competent. 

It  is  not  competent  to  prove,  on  the  trial  of  an  issue  of  devisaviZ 
vel  non,  the  poverty  and  afflictions  of  the  contestants.  (Post, 
pp.  34,  35.) 

5.  Same.     Request  on  subject  of  vmdxu  influence  erroneously  refused. 

On  the  trial  of  a  contest  for  undue  influence,  fraud,  and  force, 
of  a  wife's  will  bequeathing  her  entire  estate  to  her  husband, 
it  is  reversible  error  for  the  court,  after  giving  a  bewildering, 
if  not  misleading,  charge,  to  refuse  to  gfive  this  special  re- 
quest on  behalf  of  contestee,  to  wit:  That  if  the  jury  found 
that  the  husband  **was  loyal  to  his  wife  in  her  misfortunes, 
and  during  the  entire  period  of  their  married  life  gave  his 
time  and  attention  to  the  promotion  of  her  interests  and  the 
improvement  of  her  estate  under  her  direction,  then  they 
might  look  to  these  facts  as  showing  a  motive  for  the  making 
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of  the  will,  and  if  they  further  believed  from  the  evidence  that 
it  was  made  because  of  gratitude  and  affection  for  him,  and 
without  duress,  fraud  or  undue  influence  practiced  by  him  on 
the  testatrix,  then  they  should  find  for  the  wilL'*  (Po9t,  pp, 
35-^.) 

6.  Samb.    Ha£^/loati(m  o/ tiHll  obtoified  t/iremg?i  undtie  in/hienoe. 

Althougfh  a  will  may  have  been  made  orif^i^ftUy  as  the  result  of 
undue  influence,  fraud  or  force,  still  it  is  valid  if  the  testator, 
with  full  knowledge  of  the  facts,  and  after  the  removal  of  all 
improper  influences,  freely  ratifies  and  intentionally  leaves  it 
as  her  last  will  and  testament.    {Post,  pp.  37,  38,) 

7.  Charge  of  Goubt.    Request  as  to  weight  of  proof  of  admissions. 

A  request  for  an  instruction  that  the  jury  may  consider  and  base 
their  verdict  upon  parol  evidence  of  admissions  of  a  party,  is 
not  improperly  refused  where  it  does  not  contain  the  usual 
caution  to  the  jury  in  considering  parol  evidence  of  admissions 
or  declarations.     {Post,  pp.  38-40.) 

8.  Same.    Same. 

A  request  for  instruction  that  jury  shall  consider  a  party's  ad- 
missions shown  by  parol  evidence  as  *'  strong  evidence  "  of  an 
adverse  fact,  is  erroneous  and  proprly  refused.    {Post,  P*  40.) 
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Appeal    in    error    from    Circuit    Court    of    Shelby 
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Beard,  J.  This  case  involves  an  issue  of 
devisavit  vel  non  as  to  the  will  of  the  late  Mary 
J.     Smith. 

The  alleged  testatrix  died  on  Febniary  19,  1897, 
and  soon  thereafter  the  will  was  probated  in  com- 
mon form,  and  her  surviving  husband,  Jasper  N. 
Smith,  qualified  as  executor.  This  will  was  dated 
May  14,  1886,  and  by  its  terms  all  of  the  es- 
tate, both  real  and  personal,  was  given  absolutely 
to  her  husband.  In  the  month  of  May,  1899, 
Jasper  N".  Smith  disappeared  under  circumstances 
which  led  to  the  universal  belief  that  he  had 
been  murdered,  and  thereafter  the  nieces  of  Mrs. 
Smith,  residents  of  the  States  of  Missouri  and 
Arkansas,  joining  with  their  husbands,  having  first 
secured  the  appointment  of  Jesse  Edgington  as 
the  special  administrator  of  the  will  of  Mary  J. 
Rmith,  instituted  the  present  proceeding  for  the 
purpose    of    contesting    the    will. 

There  have  been  two  trials  of  this  case  in  the 
Court  below,  the  first  resulting  in  a  verdict  against 
the  will,  and  the  last,  a  new  trial  having  been 
granted,  terminated  in  a  verdict  for  the  will. 
The  trial  Judge  approving  this  last  verdict,  en- 
tered judgment  accordingly.  Bills  of  exceptions  cov- 
ering both  trials  were  preserved  by  the  contest- 
ants, and  the  case  is  submitted  upon  errors  as- 
signed to  the  action  of  the  Circuit  Judge  in 
granting  a  new  trial  in  the  first  instance,  and  in 
refusing    it    in    the    second. 
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In  the  year  1871,  being  then  a  widow,  Mrs. 
Smith  married  one.  Moore,  who,  in  the  year  1873^ 
either  committed  suicide  or  was  assassinated.  In 
1878  she  intermarried  with  Jasper  N.  Smith.  At 
that  time  she  was  possessed  of  an  estate  which 
is  shown  to  have  been  worth  about  $6,000,  but 
which  by  judicious  management,  great  economy, 
and  continued  labor  on  the  part  of  both  husband 
and  wife,  had  been  increased  at  the  time  of  her 
death  to  possibly  $60,000.  Mrs.  Smith  had  a 
brother,  Geo.  W.  Paine,  who  died  in  1885  child- 
less, and  she  had  one  sister,  Mrs.  Emily  Jackson, 
who  resided  at  the  time  of  the  latter's  death,  in 
the  State  of  Kansas.  Mrs.  Jackson  was  the  mother 
of    the    female    contestants    in    this    case. 

In  1881  fierce  litigation  broke  out  between  Mrs. 
Smith  and  her  brother  George,  with  regard  to 
certain  real  estate  in  Memphis,  of  which  Mrs. 
Smith  held  the  legal  title,  and  in  which  Paine 
claimed  a  large  equity.  In  the  progress  of  this 
litigation  Paine  gave  a  deposition  in  which  he 
stated  that  his  sister  was  the  assassin  of  her 
fromer  husband,  Moore.  Out  of  this  grew  an  in- 
dictment against  Mrs.  Smith  and  her  incarceration. 
The  civil  suit  involving  the  land  terminated  in 
her  favor,  and  in  the  trial  for  murder  she  was 
subsequently  acquitted  These  proceedings  produced 
very  vindictive    feelings    on    the    part    of    Mrs.  Smith, 

• 

not     only    toward     her    brother,     who     had     furnished 
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the  basis  of  the  prosecution,  but  also  for  her 
sister  and  family,  whom  she  believed  to  have 
been,  if  nothing  more,  at  least  indifferent  to  her 
in    her    great    trouble. 

On  the  other  hand,  her  husband  "  was  her  loyal 
supporter  and  constant  attendant  during  this  try- 
ing ordeal.  So  in  1881,  while  in  the  county  jail, 
she  had  Mr.  Leopold  Lehman,  then  and  now  a 
leading  attorney  of  the  Memphis  bar,  to  prepare 
ifor  her  a  will,  in  which  she  gave  all  of  heSr 
property  of  every  description  to  her  husband.  This 
will  was  deposited  in  the  custody  of  Mr.  Patter- 
son, a  former  employe  of  Smith,  and  a  prominent 
citizen  of  Memphis.  In  some  way  Mrs.  Smith 
seems  to  have  concluded  that  tliis  will  was  lost, 
80  in  1886  she  had  Mr.  Lehman  to  prepare  the 
will  in  controversy,  in  which,  as  in  that  of  1881, 
all  of  her  estate  was  given  to  her  husband.  This 
will  was  deposited  with  her  attorney,  and  was 
kept  by  him  in  his  safe.  Of  the  existence  of 
this  last  will  Mr.  Smith  evidently  had  no  knowl- 
edge until  after  the  death  of  his  wife  when  both 
wills  came  to  light,  and  the  one  of  1886  was 
probated    in    common    form. 

In  the  trial  of  the  issue  of  devisavit  vel  non 
the  material  grounds  of  assault,  as  stated  in  the 
brief  of  counsel  for  contestAnts,  were,  first,  "that 
the  will  of  Mrs.  Smith  was  procured  by  the 
fraud  and  the  undue  influence  of  Jasper  N.   Smith," 
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and,  second,  "that  Mary  J.  Smith  by  a  later  will 
revoked    the    one    offered    for    probate." 

In  granting  the  motion  to  set  aside  the  first 
verdict  the  Circuit  Judge,  in  answer  to  the  re- 
quest of  the  ■  contestants,  reduced  to  writing  hia 
reasons  for  this  action,  and  the  same  by  proper 
order  is  made  a  part  of  the  record.  In  the 
course  of  this  opinion,  and  as  stating  the  final 
conclusion  of  the  Court,  the  trial  Judge  uses  the 
following    language : 

^'Several  witnesses  have  testified  about  conversa- 
tions had  with  Mrs.  M.  J.  Smith,  in  which  she 
said  that  she  had  made  another  will.  No  one 
of  them  claimed  to  know  any  more  than  this 
about    it. 

"Does  this  evidence  come  up  to  and  meet  the 
requirements  of  the  Code  and  the  Supreme  Court 
decision,  where  it  holds  that  a  last  will  may  ]>e 
established  upon  satisfactory  proof  that  it  was  duly 
made  and  not  revoked?  The  Court  holds  it  does 
not,  and,  therefore,  that  it  erred  in  allowing  the 
jury  to  consider  such  evidence  without  any  limi- 
tation on  the  question  as  to  whether  or  not  an- 
other will  had  been  made  by  Mrs.  M.  J.  Smith. 
For  this  error,  and  others  which  the  Court  need 
not  now  recite,  the  motion  for  a  new  trial  in 
this    case    is    granted." 

To  understand  the  pertinency  of  these  observa- 
tions, it  is  proper  to  state  that  the  purpose  of 
the    contestants    was    to    show    that    from    the    time 
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of  Mrs.  Smith's  incarceration  her  husband  indus- 
triously  plied  her  with  the  suggestion  that  her 
sister,  Mrs.  Emily  3^ackson,  and  her  family,  were 
in  sympathy  with  her  brother,  Geo.  W.  Paine,  at 
least  to  such  an  extent  that  they  were  indifferent 
to  her  fate,  and  that  under  the  influence  of  the 
impression  thus  fraudulenty  superinduced,  that  this 
was  so,  when  in  fact  it  was  untrue,  the  will  of 
1881  was  made;  that  after  her  release  from  prison, 
the  husband,  with  the  fraudulent  purpose  of  con- 
tinuing this  impression  upon  the  mind  of  his 
wife,  intercepted  letters  from  Mrs.  Jackson  and 
her  daughters  to  Mrs.  Smith,  and  by  reiterated 
denunciation  of  these  relatives  exercised  such  un- 
due influence  upon  her  as  that  in  1886  the  latter, 
still  believing  in  the  indifference  or  hostility  of 
these  parties,  made  her  second  will,  and  that  she 
entertained  this  belief  until  she  made  a  short 
visit  to  Mrs.  Jackson  and  her  familv  in  iNovem- 
ber,  1896,  when  discovering  the  fraud  practiced 
upon  her,  she  returned  to  Memphis  and  made  a 
third  will  pro\'iding  for  these  contestants,  and 
that  this  will  was  seize<l  by  Jasper,  immediately 
after    the    death    of    his    wife,    and    destroved. 

To  make  out  these  grounds  of  attack,  several 
witnesses  were  introduced  by  the  contestants,  who 
testified  to  conversations  at  various  times  with  Mrs. 
Smith,  all  of  which  were  long  subsequent  to  the 
execution     of     the     will     in     question,     and     only     a 
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short  time  before  her  death,  which  it  may  be 
conceded    tended    to    sustain    these    contentions. 

It  is  to  the  admission  of  this  testimony  that 
the  trial  Judge  refers  in  the  paragraphs  set  out 
above,  and  for  his  error  in  failing  properly  to 
limit    it,    he    in    part    granted    the    new    trial. 

It  is  true  this  evidence  went  to  the  jury  with- 
out valid  objection,  apd  was  thereby  made  com- 
petent (Ins.  Co.  V.  Scales,  101  Tenn.,  640),  and 
in  the  absence  of  a  special  request  upon  the  part 
of  the  proponents  to  have  a  proper  limitation  put 
upon  it,  if  the  trial  Judge  had  left  it  to  work 
out  its  own  effect  on  the  jury,  then  the  propo- 
nents could  not  complain.  Perry  v.  Perry,  94 
Tenn.,    381. 

The  contestants  now  insist  that  he  did  place 
legal  restrictions  on  this  testimony,  and  that  he 
was  in  error  in  assuming  otherwise,  and  having 
thus  mistakenly  granted  a  new  trial,  inasmuch  as 
there  was  some  evidence  to  support  the  verdict 
of  the  jury,  that  they  are  entitled  to  a  reversal 
of  his  action,  and  a  judgment  of  this  Court  on 
the    verdict 

But  did  he  properly  limit  this  testimony?  In 
his  charge  to  the  jury  the  trial  Judge,  after  call- 
ing attention  to  the  wide  range  the  testimony  had 
taken,  added:  "I  charge  you  specially  that  the 
witnesses  you  have  heard  in  regard  to  the  con- 
dition of  mind  under  which  she  labored,  and  the 
statements    which    she    may    have    made,    were    only 
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competent  for  you  to  consider  to  aid  you  in  as- 
certaining and  determining  what  the  real  condition 
of  her  mind  was,  and  whether  or  not  .  she  was 
imposed  on  by  Jasper  N.  Smith  by  any  artifice 
or  deception  of  his,  or  was  by  him  forced  or 
induced  to  make  a  will  which  she  would  not 
have  made  but  for  such  deception,  force,  or  un- 
due   influence    in    the    making    of    said    will,"    etc. 

In  giving  this  wide  scope  to  this  testimony  the 
trial  Judge  was  in  error.  For  it  is  settled  in 
this  State  that  subsequent  declarations  of  the  tes- 
tator are  not  admissible  to  show  undue  influence. 
Perry    v.    Perry,    supra. 

We  think  he  was  equally  in  error  in  saying  to 
the  jury  that  these  declarations  could  be  con- 
sidered by  them  in  determining  whether  the  tes- 
tatrix was  imposed  on  by  Jasper  IST.  Smith  by 
any  artifice  or  deception,  or  was  under  the  in- 
fluence or  force  exercised  by  him  over  her  in 
the    making    of    this    will. 

The  admissibility  and  effect  of  the  declarfitions 
of  a  testator^  made  both  before  and  subsequent 
to  the  making  of  a  will,  have  been  the  subject 
of  frequent  discussion,  resulting  in  very  divergent 
conclusions,  in  the  various  Courts.  It  is  not  our 
purpose  to  enter  at  length  into  that  discussion  in 
this     opinion. 

We  have  examined  many  of  the  cases,  and 
among  them  an  opinion  recently  delivered  by  the 
Supreme    Court    of    the    United    States,    involving    a 


32  JACKSOX : 


Barp  r.  Kd^in^ton. 


paper  piopofimded  a»  the  will  of  Judge  Adrocate 
Jo  Holt,  which,  with  great  ability  and  research, 
goes  over  the  whole  ground  of  controrersT.  This 
opinion  was  handed  down  by  Associate  Justice 
Peckham  on  Mardi  25,  1001,  and  is  reported  in 
the  advance  sheet  of  the  opinions  of  that  Court 
The  case  referred  to  is  that  of  Throckmorton  v. 
Holt. 

Among  the  def^^ises  made  to  the  instrument  pro- 
pounded as  the  will  of  the  late  Judge  Holt  were, 
first,  that  it  was  forged;  and,  second,  that  it 
had  been  revoked.  As  to  the  first,  Justice  Peck- 
ham  puts  this  question:  ^'Can  the  contestants  prove 
bj  unsworn  oral  declarations,  and  by  letters  of 
the  deceased,  facts  from  which  an  inference  is 
sou^t  to  be  drawn  that  the  disposition  of  the 
property  as  made  in  the  paper  is  improbable,  and 
that    the    paper    was    therefore    a    forgery?" 

The  Court  held  they  could  not  In  the  course 
of  the  opinion  it  is  said:  ''The  declarations  are 
purely  hearsay,  being  merely  unsworn  declarations, 
and  when  no  part  of  the  res  gestae  are  not  with- 
in any  of  the  recognized  exceptions  admitting  evi- 
dence of  that  kind.  Although  in  some  of  the 
cases  the  remark  is  made  that  declarations  are 
admissible  which  tend  to  show  the  state  of  the  affec- 
tions of  the  deceased  as  a  mental  condition,  vet 
they  are  generally  stated  in  cases  where  the  mental 
capacity  of  the  deceased  is  the  subject  of  the 
inquir}^,     and     in     these     cases     his     declarations     on 
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that  subject  are  just  as  likely  to  aid  in  answer- 
ing  the  question  as  to  mental  capacity  as  those 
upon  any  other  subject.  But  if  the  matter  in 
issue  be  not  the  mental  capacity  of  the  deceased^ 
then  such  unsworn  declarations  as  indicative  of 
the    state    of    his    aflFections    are    no    more    admissible 

■ 

than  would  be  his  unsworn  declarations  as  to  anv 
other  fact.  There  is  another  reason  why  no  ex- 
ception should  be  made  in  favor  of  such  evidence 
upon  which  to  build  a  presumption  or  inference 
of  forgery,  and  that  is  the  inherent  weakness  and 
danger  of  the  evidence  itself.  No  inference  is 
generally  more  uncertain  or  unreliable  than  that 
which  is  sought  to  be  drawn  upon  the  question 
of  tie  genuineness  of  a  will  from  the  alleged 
condition  of  a  testator's  mind  towards  relatives  or 
others  as  evidenced  by  his  declarations.  It  is 
every  day  experience  that  declarations  of  that  na- 
ture are  to  the  last  degree  unreliable  as  a  basis 
for  an  inference  as  to  probable  testamentary  dis- 
position of  property.  Those  who  thought  by  reason 
of  such  declarations  that  they  would  certainly  be 
remembered  in  the  will  of  the  testator  are  so 
frequently  disappointed,  aAd,  that  too,  in  cases 
where  there  is  not  the  remotest  suspicion  of  for- 
gery, that  it  would  seem  exceedingly  unsafe  to  per- 
mit a  jury  to  draw  an  inference  based  upon 
such  evidence  relative  to  the  genuine  character  of 
the  instrument  propounded  as  a  will.  We  are 
therefore     of     the     opinion     that     the     Court     below 
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erred  in  admitting  this  evidence  upcm  the  iasne 
"of    forgeiy.^' 

Upon  the  issue  of  revocatian,  after  an  ex- 
haustive review  of  the  aathoritieB  bearing  thereon, 
the  Court  sums  up  aa  follows:  "There  must  be 
an  act  and  an  intention  in  order  to  revoke. 
Neither  can  be  inferred  frmn  evidence  of  dec- 
larations of  a  testator  apart  from  the  act,  and 
with  no  proof  that  the  testator  ever  performed 
an  act  of  a  revocatory  nature.  Unless  a  part  of 
the  res  gestae,  we  see  no  reason  for  the  admis- 
sion of  these  declarations  any  more  than  upon 
the    issue    of    forgery." 

We  are  satisfied  with  the  soundness  of  reason- 
ing and  the  strength  of  the  oonclusiona  announced 
in  the  opinion,  not  only  as  to  the  inherent  weak- 
nessy  but  the  incapacity,  at  least  of  subsequent 
declarations  of  the  testator,  to  show  the  facts  of 
forgery    or    revocation. 

The  reasons  that  make  them  incompetent  to  show 
these  facts  would  render  them  incompetent  to  show 
that  the  husband  in  this  case  induced  his  wife, 
by  artifice  or  deception,  or  compelled  her  by  force, 
to  execute  the  will  in  his  favor.  So  the  trial 
Judge  committed  affirmative  error  in  saying  to  the 
jury  that  they  might  consider  this  evidence  in 
determining  the  existence  or  nonexistence  of  these 
facts. 

The  trial  Judge  committed  error  also  in  per- 
mitting   the    witness,    Earp,     and    Mrs.     Gark,    over 
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the  objection  of  contestees,  to  testify  at  great 
length  and  with  much  of  detail  as  to  the  gen- 
erally impoverished  condition  of  all  the  contest- 
ants, and  of  the  comparative  blindness  of  one  of 
them,  an  unmarried  daughter  of  Mrs.  Emily  Jack- 
son. This  testimony  was  incompetent,  and  its  only 
effect  could  be  unduly  to  excite  the  sympathy  of 
the  jury  for  these  poor  kinspeople  of  the  testa- 
trix as  against  the  heirs  of  Jasper  Smith,  aliens 
in    blood    to    Mrs.    Smith,  the    testatrix. 

The  charge  of  the  Court  in  this  case  was  very 
long,  dealing  with  possibly  every  phase  which  a 
contest  over  a  will  is  likely  to  assume.  Confined 
to  the  issues  involved,  it  would  have  been  difficult 
for  an  average  jury  to  follow  it  as  a  guide  in 
their  deliberations  over  a  verdict.  The  case  was 
one  which  required  the  charge,  if  it  was  to  serve 
its  proper  purpose,  to  be  as  free  from  redun- 
dancy and  superfluous  matter  as  possible.  Ifotwith- 
standing  this  necessity,  several  pages  are  devoted 
to  the  subject  of  insane  delusion,  and  a  hypothet- 
ical case  is  put  to  the  jury,  and  they  were  told 
that  should  thev  find  that  Mrs.  Smith  was  the 
victim  of  such  delusion  when  her  will  was  made 
in    1886,    then    they    should    find    against    it. 

There  is  nothing  in  the  record  to  warrant  this 
charge.      There     is     no     suggestion     in     the     evidence 

that     she     was     ever     subject     to     insane     delusions. 

On    the    contrary,     she    is     shown    to    have    been     a 
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woman  of  strong  character,  great  intelligence,  dom- 
inating   her    husband    and    those    about    her. 

While  this  of  itself  would  not  be  reversible 
error,  yet  we  do  think,  in  view  of  what  has 
already  been  said  as  to  tlie  length  of  the  charge, 
that  it  was  possibly  calculated  to  mislead,  and  if 
not,  at  least  to  bewilder  the  jury,  and  therefore 
may  well  be  embraced  under  tie  general  terms, 
"others,''  which  in  part  induced  the  Circuit  Judge 
to  set  aside  the  verdict  and  grant  a  new 
trial. 

There  was  further  error  in  the  trial  Judge  in 
declining  to  submit  to  the  jury  a  special  request 
submitted  by  the  contestees,  in  which  he  was  asked 
to  say  that  if  they  found  Smith  was  loyal  to 
his  wife  in  her  misfortunes,  and  during  the  en- 
tire period  of  their  married  life  gave  his  time 
and  attention  to  the  promotion  of  her  interests 
and  the  improvement  of  her  estate  under  her  di- 
rection, then  they  might  look  to  these  facts  as 
showing  a  motive  for  the  making  of  her  will, 
and  if  they  further  believed  from  the  evidence 
that  it  was  made  because  of  gratitude  to  and 
affection  for  him,  and  without  duress,  fraud,  or 
undue  influence  practiced  by  him  on  the  testatrix, 
then    thev    should    find    for    the    will. 

This  request  clearly  and  briefly  stated  the  theory 
of  the  contestees.  It  was  abundantly  warranted 
by  the  great  weight  of  testimony  in  the  case, 
and    we     think    would     have     relieved     the     jury     of 
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much  of  difficulty  growing  out  of  the  mass  of 
e\'idence  offered  in  their  deliberations,  and  aided 
them    in    arriving    at    a    satisfactory    verdict. 

Considering  the  whole  case  we  are  satisfied  that 
there  were  enough  errors  in  the  record  to  make 
it  the  duty  of  the  trial  Judge  to  set  aside  this 
unwarranted  verdict,  and  the  assignment  of  error 
on    his    action    in    that    regard    is    overruled. 

We  come  now  to  the  second  trial  and  the  as- 
signments of  error  upon  the  action  of  the  Court 
below    in    regard    thereto. 

1.  It  is  insisted  the  trial  Judge  was  in  error 
in  saying  to  the  jury,  in  substance,  that  if  they 
found  from  the  evidence  that  if  Mrs.  Smith  made 
her  will  in  1886  under  the  belief  engendered  by 
the  husband  that  Mrs.  Jackson  and  her  daughters 
had  been  either  indifferent  or  hostile  to  her  in 
her  troubles,  and  that  upon  a  visit  made  to  them 
in  the  year  1896  she  discovered  them  to  possess 
feelings  of  affection  for  her,  and  thereafter  she 
had  no  prejudice  against  them,  and  that  if  they 
further  found  that  she  lived  in  Memphis  for 
some  time  after  her  return  from  this  visit,  and 
knew  this  will  was  in  the  possession  of  her  at- 
torney, and  went  to  his  office  to  inquire  as  to 
its  safety,  and  made  no  effort  to  cancel  or  de- 
stroy it  or  to  make  any  other  will,  but  per- 
mitted it  to  remain,  intending  it  to  be  her  last 
will  and  testament,  notwithstanding  she  had  full 
knowledge    that    her    husband    had    deceived    her    as 


38  JACKSON : 


Earp  V,  Edg>ington. 


to  the  feelings  of  her  family  toward  her,  then 
their    verdict    should    be    for    the    will. 

There  was  no  error  in  this  clause  of  the  charge. 
Even  if  it  were  true  that  this  will  had  been 
made  as  the  result  of  deception  practiced  by  the 
husband  upon  her,  yet  this  did  not  place  it  be- 
yond the  power  of  the  testatrix  to  ratify  it,  and 
if  she  did  so  after  obtaining  knowledge  of  the 
deception,  and  died  with  .  the  intention  that  it 
should  be  her  last  will  and  testament,  then,  as 
a    matter    of    law,    it    should    be    established. 

On  the  subject  of  ratification,  see  Pritchard  on 
Wills,  Sees.  134,  150;  1  Ked.  on  Wills,  514: 
Floyd  V.  Floyd,  3  Strob.,  44  (S.  C,  40  Am. 
Dec.,     626). 

2.  Assignments  of  error  Xos.  2  and  3  are 
upon  the  action  of  the  Court  in  declining  to 
grant  two  special  requests  of  the  contestants,  as 
follows : 

*'The  statements  and  admissions  of  Jasper  N. 
Smith,  made  after  the  death  of  his  mfe.  if 
found  by  you  from  the  evidence,  are  competent 
to  show  the  destruction  or  suppression  by  him  of 
a  will  made  by  Mary  J.  Smith  after  her  visit 
to  her  relatives,  and  should  be  so  considered  by 
vou. 

"If  you  find  that  the  beneficiary,  Jasper  "N, 
Smith,  admitted,  after  the  death  of  Mary  J.  Smith, 
that  said  Mary  J.  Smith  had  made  a  later  and 
different    will    from     the    one    of    1886     offered    for 
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probate,  and  that  he  had  suppressed  op  destroyed 
the    same,    then    you    will    find    against    the    will." 

These  requests  were  directed  to  the  testimony 
of  one  Miller,  a  Avitness  for  contestants,  who, 
upon  his  own  confession,  had  met  Jasper  Smith 
but  three  times  in  his  life,  and  then  upon  chance 
occasions.  At  each  of  these  meetings  both  were 
drinking,  and  Smith  was  more  or  less  under  the 
influence  of  the  liquor.  Upon  one  of  these  oc- 
casions he  testified  Smith  stated  to  him  that  he 
had  substituted  an  older  for  a  later  will  of  his 
wife. 

Verbal  admissions  deliberately  made  may  aflFord 
proof  of  the  most  satisfactory  character.  But  evi- 
dence of  casual  statements  or  admissions  bv  a 
party,  made  in  a  casual  conversation  with  another, 
is  regarded  as  affording  weak  support  to  that 
which  they  are  adduced  to  prove.  It  is  univer- 
sally agreed  that  they  are  of  little  weight,  and 
unless  corroborate,  are  to  be  received  with  cau- 
tion. WitticJc  V.  Keifer,  31  Ala.,  199;  Railroad 
Co,  v/  Kerler,  88  Ga.,  39;  Becker  v.  Croio,  7 
Bush  (Ky.),  198;  Prater  v.  Frazier,  11  Ark., 
249;    Haven    v.    Mask,    67    Wis.,    493. 

In  the  case  at  bar,  after  a  careful  reading  of 
the  testimony  of  this  witness,  we  are  satisfied 
that  it  is  subject  to  great  suspicion.  So  that 
if  the  trial  Judge  had  called  the  attention  of 
the  jury  to  these  alleged  admissions,  it  would 
have    been    his    duty    to    have    admonished    them    of 
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their  inherent  probative  weakness.  The  special  re- 
quests were  properly  declined,  failing  as  they  did 
to  embody  any  limitation  or  qualification  as  to 
such    evidence. 

4.  The  special  request  lie  refusal  to  give  which 
is  made  the  basis  of  the  fourth  assignment  of 
error,  is  more  objectionable  than  the  two  just 
disposed  of.  There  the  trial  Judge  is  asked  to 
say  that  if  they  believed  these  admissions,  then 
they  might  consider  them  as  "strong  evidence" 
that  Mrs.  Smith  had  revoked  the  will  in  con- 
troversy. Other  objections  out  of  the  way,  it  is 
apparent  this  request  was  properly  rejected  as 
the  weight  of  testimony  introduced  is  for  the 
jury    and    not    for    the    Court    to    determine. 

Finally,  we  have  examined  the  portions  of  the 
charge  of  the  trial  Judge  covered  by  the  fifth, 
sixth,  and  seventh  assignments  of  error,  and  do 
not  find  them  open  to  the  criticism  made  upon 
them.  In  view  of  the  length  of  this  opinion  we 
are   content    to    say    these    assignments    are    overruled. 

From  an  inspection  of  this  record  we  are  sat- 
isfied the  merits  of  the  case  have  been  reached, 
and  that  the  plaintiffs  in  error  have  failed  to 
point  out  any  error  in  the  conduct  of  the  last 
trial.  It  follows  that  the  judgment  of  the  lower 
Court,    is    affirmed. 
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TAYiiOB  V.  Lumber  Co. 

{Jackson.     May  4,  1901.) 

1.  Mechanics'  Libit.    SvJlHxmtircLCtor^s  RlghU. 

A  subcontractor  is  not  entitled  to  personal  judgment  against 
the  owner  of  property  for  the  yalue  of  labor  or  materials  fur- 
nished to  a  contractor  and  put  into  its  improvement.  There 
is  no  privity  between  the  subcontractor  and  the  owner  of  the 
property  in  such  case.     (Po9t^  p.  42,) 

2.  Sajib.    Same. 

A  subcontractor,  not  being  entitled  to  judgment  against  the 
owner  of  the  property  for  the  value  of  materials  or  labor  fur- 
nished to  a  contractor  and  put  into  its  improvement,  cannot 
enforce  his  mechanics'  lien  for  same  against  the  property  by 
execution,  but  alone  by  attachment.  The  statutory  provision 
for  enforcement  of  mechanics'  liens  by  execution  as  well  as  by 
attachment,  though  general  in  terms,  is  restrained  by  neces- 
sary construction  to  contractors'  liens,  who  are  in  privity  with 
the  owner  of  the  property  and  entitled  to  personal  judgment 
against  him,  upon  which  execution  may  issue.     (Post,  pp,  42-45,') 

Act  construed  :  Acts  1873,  Ch.  19. 

Code  construed :  {{3531,  3540,  3543,  (S.);  {{  2739,  2740,  2746,  2747 
(M.  &  v.);  J{  1981,  1986-7,  (T.  &  S.). 

Cases  cited :  Barnes  v.  Thompson,  2  Swan,  313. 


FROM     SHELBY. 


Appeal    in    erroi-    from    Circuit    Court    of    Shelby 
County.     J.    S.    Galloway,    J. 


no  MO 
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S.    J.    Shepherd    for    Taylor. 
C.    R.    White    for    Lumber    Co. 

Beard,  »T.  This  suit  was .  instituted  in  a  Justice 
of  the  Peace  Court  by  an  ordinary  summons,  and 
without  attachment,  by  a  subcontractor  to  enforce 
a  furnisher's  lien  for  material  used  by  the  prin- 
cipal contractor  in  the  construction  of  a  house 
upon  the  lot  of  a  married  woman.  There  was  a 
judgment  in  the  Court  below  against  the  married 
woman  and  her  husband  for  the  amount  claimed 
by  the  furnisher,  with  an  order  for  the  issuance 
of  a  venditioni  exponas  for  the  sale  of  the  lots 
to    satisfy    the    alleged    lien. 

It  is  clear  that  the  trial  Judge  was  in  error 
in  rendering  a  personal  judgment  against  the  de- 
fendants below,  as  there  was  no  ^pretense  of  priv- 
ity between  them  and  the  plaintiff.  They  neither 
bought  the  lumber  furnished,  nor  is  it  claimed 
that  they  assumed  the  debt  of  the  principal  con- 
tractor   to    whom    it    was    furnished. 

In  fact  the  record  shows  that  they  had  settled 
in  full  with  him,  and  whatever  loss  may  occur 
to  the  plaintiff  below  was  by  reason  of  his  de- 
fault. 

We  think  there  was  also  error  in  the  judgment 
as  to  the  property.  Chapter  37  of  the  Acts  of 
1825  first  created  the  mechanics'  lien,  and  Chap- 
ter   118    of    the    Acts    of    1846    perfected    "the    lien 
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of  mechanics,"  and  extended  its  benefit  to  'jour- 
neymen and  others.''  Up  to  the  passage  of  this 
latter  Act  there  was  great  doubt  with  the  Courts 
and  among  the  lawyers  of  the  State  as  to  the 
"proper  form  and  mode  of  proceeding"  for  the 
enforcement  of  this  lien.  Barnes  v.  Thompson, 
2     Swan,     313. 

The  third  section  of  this  Act  of  1846,  however, 
provided  as  follows:  "That  the  lien  herein  given 
may  be  enforced  by  attachment  at  law  or  in 
equity." 

Under  this  statute  all  parties  claiming  the  bene- 
fit of  this  lien,  in  order  to  secure  it,  were 
forced  to  sue  out  an  attachment  against  the  prop- 
erty   sought    to    be    subjected    to    it 

These  several  statutes  were  brought  into  the 
Code  of  1S58,  and  were  embodied  in  §§3981, 
1986,  and  1987  thereof.  The  failure,  therefore,  to 
have  issued  an  attachment  in  the  present  case  is 
fatal  to  this  proceeding,  unless  there  is  some  other 
Etalntory  provision  which  preserves  it  It  is  claimed 
that  such  provision  is  found  in  Chapter  19  of 
the  Acts  of  1873,  which  provides  as  follows: 
"That  §  1987  of  the  Code  be  so  amended  as  to 
read  as  follows,  to  wit:  This  lien  shall  be  en- 
forced by  attachment  either  in  law  or  equity  or 
by  judgment  and  execution  at  law,  to  be  levied 
upon    the    property    on    which    the    lien    is." 

While  the  original  section  afforded  a  remedy 
to    the    contractor    and    subcontractor    alike,    we    can- 
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not  believe  that  the  amendment  was  intended  by 
the  Legislature  to  cover  the  ease  of  a  subcon- 
tractor, -who  stands  in  no  privity  with  the  owner. 
On  the  contrary,  we  think  its  only  purpose  was 
to  give  a  choice  of  remedies  to  the  original  con- 
tractor. 

The  terms  used,  it  seems  to  us,  forbid  any 
other  construction.  They  are  technical  terms,  and 
have    a    fixed    legal    meaning. 

The  word  "judgment,"  when  used  in  actions  in 
personam,  implies  two  parties,  one,  the  plaintiff, 
in  whose  favor,  and  the  other,  •  the  defendant, 
against  whom  the  judgment  may  be  pronounced. 
As  said  in  Kramer  v.  Robinson,  9  Iowa,  114, 
*'at  law  the  judgment  is  yea  or  nay,  for  one 
party    and    against    the    other." 

But  there  can  be  no  judgment  in  this  sense, 
in  such  a  case  as  the  present,  where  no  contrac- 
tual relations  exist  between  the  parties.  Again, 
the  statute  provides  for  an  "execution  at  law  to 
be    levied    on    the    property    on    which    the    lien    is." 

It  would  be  an  anamolous  writ,  an  execution 
issuing  against  no  one  as  defendant.  It  is  to  be 
noted  that  the  statute  is  specific  that  the  writ 
issuing  is  to  be  an  "execution  at  law,  not  a 
venditioni    exponas,^^ 

The  latter  is  distinctive  in  character,  and  will 
always  be  awarded  where  the  leinor  is  proceeding 
by    attachment. 

It    is    a    writ    commanding   the   officer   to    sell    the 
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goods  and  chattels  or  real  property,  already  brought 
by  a  levy  of  some  prior  writ"  within  the  custody 
of  the  law.  Vol.  11,  Am.  &  Eng.  Enc.  of  the 
Law,    p.    609. 

The  execution,  however,  provided  in  this  amena- 
atory  act  is  one  "to  be  levied,"  and  rests  upon 
no  preceding  levy.  It  is,  in  other  words,  the 
writ    of    fieri    facias,    which    is    equally    distinctive. 

To  hold  otherwise  would  be  to  sink  well  es- 
tablished differences,  producing  confusion  in  prac- 
tice, where  no  practical  good  is  to  be  accom- 
plished. Eor  holding  that  the  subcontractor's  li^li 
is  to  be  enforced  only  by  attachment,  leaves  him 
the    amplest    remedy. 

The  judgment  is  reversed,  and  the  suit  is  dis- 
missed. 
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Gbeeb   &   MoGowAN   v.    Chickasaw   Land   Co. 

(Jackson.     May   4,    1901.) 

1.  Cbbtiobabi.    Application /or,  trAien  mode. 

Application  for  certiorari,  as  a  substitute  for  an  appeal,  to  re- 
view a  Justioe^s  judgment  must  be  made  at  or  before  the  first 
regular  term  of  the  Circuit  Court  held  in  the  county  after 
rendition  of  the  justice's  judgment  or  sufficient  cause  averred 
for  the  delay. 

Cases  cited:  Trigg  v.  Bdyoe,  4  Hay.,  100;  Perkins  v.  Hadley,  4 
Hay.,  143;  Love  v.  Hall,  3  Yer.,  408;  Tipton  v.  Anderson,  8  Yer., 
223;  Newman  v.  Rogers,  9  Hum.,  121;  Johnson  v.  Deberry,  10 
Hum.,  440;  McMurry  v.  Milan,  2  Swan.,  177;  Brinkley  o. 
Bumey,  5  Cold.,  103;  Mason  v.  Hammons, 7  Cold.,  133;  Lanier  v. 
Williams,  1  Head,  442;  Mason  v.  Westmoreland,  1  Head,  557; 
Nance  v.  Hicks,  1  Head.,  625;  Gillam  v.  Looney,  1  Heis.,  319; 
Copeland  v.  Cox,  5  Heis.,  174;  King  v.  Williams,  7  Heis.,  305. 

2.  Sauk,    Excuse  for  delay  in  maklflng  application  for,  insuJBUcienty 

when. 

An  application  for  certiorari,  to  review  a  Justice's  judgment, 
will  be  dismissed,  on  motion,  where  the  petition  shows  that 
applicant  had  delayed  over  two  and  one-half  years,  and  until 
bill  had  been  filed  to  enforce  the  judgment,  to  file  his  peti- 
tion, in  which  no  excuse  is  averred  for  the  last  year's  delay. 


FROM     8H£LBT. 


Appeal    in    error    from    Circuit    Court    of    Shelby 
County.     J.    S.    Galloway,    J. 
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Greeb    &    DuBHAM    for    Greer    &    McGowan, 
WiLKBBSON   &   MgGehbe   for   Chickasaw  Land   Co. 

Wilkes,  J.  This  is  a  petition  for  writs  of 
eertaorari  and  supersedeas.  On  the  motion  of  the 
land  company  the  Court  below  dismissed  the  pe- 
tition because  of  the  long  delay  in  bringing  it, 
and  the  petitioners  have  appealed,  and  insist  that 
upon  the  facts  disclosed  in  the  petition  the  Cir- 
cuit   Judge    erred    in    dismissing    it. 

It  is  admitted  that  the  petition  on  its  face 
states  merit,  and  shows  the  judgment  to  be  un- 
just, but  it  is  not  conceded  that  on  the  trial  the 
judgment  will  be  shown  to  be  unjust  The  facts 
necessary  to  be  referred  to,  as  stated  in  the  pe- 
tition, are  that  petitioners  bought  from  Napoleon 
Hill  the  privilege  of  cutting  some  timber  from 
his  lands  near  Memphis.  Through  no  fault  of 
the  plaintiffs,  but  rather  through  the  fault  of 
the  defendant's  agent  in  incorrectly  pointing  out 
the  lines,  the  petitioner  crossed  over  Mr.  Hill's 
line  and  cut  $35  worth  of  timber  on  the  lands 
of  the  Chickasaw  Land  Company,  which  adjoins 
the  lands  of  Mr.  Hill.  On  this  fact  becoming 
known  to  petitioners,  they  sought  Mr.  Hill,  who 
was  the  president  of  the  land  company,  and 
paid  him  $85  for  the  timber  which  they  had  cut 
on  the  lands  of  the  company,  and  Mr.  Hill 
agreed     to     pay     the     amount     over     to     the     land 
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coDipanj  in  fall  of  all  daiins  by  the  company 
Hgainst    petitioners. 

For  some  reason  he  failed  to  do  this,  and  the 
land  company  bronght  suit  in  1897  for  $499 
for    the    timber    cut 

Petitioners  attended  the  Justice's  Court  at  the 
time  set  for  hearing,  when  the  case  was  con- 
tinued. In  the  meantime  petitioner  saw  Mr.  Hill, 
and  he  assured  them  that  no  judgment  would  be 
taken,  and  that  the  matter  should  be  settled  under 
the    original    agreement 

Petitioners,  supposing  the  matter  settled,  paid  no 
further  attention  to  it,  but  the  company  neverthe- 
less took  judgment  by  default  for  $499  and  costs. 
This    was    September    17,    1897. 

Petitioners  did  not  know  of  this  judgment  until 
March,  1899,  and  hence  did  not  appeal,  but  on 
hearing  of  it  made  a  proposition  to  the  company 
to  compromise  and  adjust  the  matter.  The  negoti- 
ations extended  over  several  months,  when,  as  the 
petition  says,  the  petitioners  not  having  heard  from 
the  company,  supposed  the  matter  was  dropped, 
or  that  the  company  was  waiting  till  later  to 
make    a    settlement. 

On  April  12,  1900,  the  company,  by  bill  in 
chancery,  sought  to  enforce  the  judgment  of  the 
Justice  of  the  Peace  by  subjecting  certain  equi- 
table interests  of  John  R.  Greer  in  real  estate 
in    Shelby    County. 

Thereupon    the    petition    was    filed     and    as    here- 
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tofore  stated  was,  on  motion,  dismissed.  The  pe- 
titioner seeks  to  set  aside  the  judgment  of  the 
Justice  of  the  Peace  and  have  a  new  trial.  If 
we  grant,  which  is  doubtful,  that  the  petitioner 
states  a  reasonable  excuse  for  delay  up  to  the 
time  when  efforts  to  compromise  failed,  which 
must  have  been  prior  to  September  term,  1899, 
then  were  three  or  four  terms  of  Court  allowed 
to  intervene  before  the  petition  was  filed,  and  it 
was  not  then  filed  imtil  proceedings  in  chancery 
were  begim  to  execute  the  judgment,  on  April 
12,    1900,    the    petition    being    filed    April    25,    1900. 

We  do  not  think  that  this  is  the  exercise  of 
proper  diligence.  If  we  grant  that  petitioners  wore 
in  no  fault  up  to  the  time  the  negotiations  for 
compromise  failed,  still  it  was  incumbent  on  pe- 
titioners having  a  judgment  standing  against  them 
to  have  pressed  the  compromise  to  a  conclusion 
and  not  to  have  presumed  that  the  judgment  was 
abandoned. 

We  are  of  opinion  the  judgment  of  the  Circuit 
Judge    is    correct,    and     it    is    affirmed    with    costs. 

OPINTON      OT^      PETITION      TO      BEHEAB. 

Welkes,   J.      A  very   earnest   petition   to   rehear   is 

filed,  in  which  it  is  said  that  the  merits  of  the  case 

appear    so  strongly    that    this    Court    should    overlook 

the    delay    and    allow    a    hearing    of    this    case    upon 

its    merits;     and     the    petitioners    were     justified     or 

excused    for    the    delay   by    the   fact   that    negotiations 
23  p— 4 
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were  pending  and  it  was  incumbent  on  the  land 
company  to  notify  petitioners  before  abondoning  the 
negotiations  for  settlement  It  is  said  that  the 
manifest  injustice  of  the  judgment  appears  from 
the  fact  that  it  was  taken  for  $499,  when  it 
had  been  previously  conceded  by  the  president  of 
the  company  that  the  timber  taken  did  not  ex- 
ceed $35  in  value,  and  he  had  been  paid  that 
sum  in  full  of  the  claims  of  the  land  company. 
This  feature  of  the  injustice  of  the  judgment 
from  the  statement  in  the  petition  has  already 
been  adverted  to,  and  need  not  be  repeated  except 
to  say  that  the  facts  stated  in  the  petition  may  not 
be  found  to  be  true  on  the  hearing.  As  already 
said,  the  petition  on  its  face  presents  a  strong 
case  of  merits,  but  we  think  the  reasons  and  ex- 
cuses for  the  delav,  at  least  after  the  failure 
of  the  negotiations  for  settlement,  are  not,  under 
the    uniform    practice    of    this    Court,    sufficient. 

The  general  rule  is  that  a  certiorari,  when 
sought  to  be  used  as  a  substitute  for  an  appeal, 
must  be  applied  for  before  or  at  the  first  regular 
term  pf  the  Circuit  Court  after  the  rendition  of  the 
Justice's  judgment,  imless  a  sufficient  cause  for 
delay  be  slated  in  the  petition.  Trigg  v.  Boyce, 
4  Hay.,  100;  Perkins  v.  Hadley,  4  Hay.,  143; 
Love  V.  Hall,  3  Yer.,  408;  Tipton  v.  Anderson, 
8  Yer.,  222;  Neicm^n  v.  Rogers,  9  Himi.,  121; 
Johnson  v.  Deberry,  10  Hum.,  440;  McMurry 
V.    Milan,    3     Swan,    177;    Brinhley    v.    Bumey,    6 
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Cold.,  108;  Mason  v.  Hammons,  7  Cold.,  133; 
Lanier  v.  Williams,  1  Head,  442;  Mason  v.  West- 
moreland, 1  Head,  557 ;  Nance  v.  Hicks,  1  Head, 
625;  Oillam  v.  Looney,  1  Heis.,  819;  Cope- 
land  V.  Cox,  5  Heis.,  174:  King  v.  Williams,  7 
Heis.,     305. 

In  PerJdns  v.  Hadley,  4  Haywood,  143,  it  was 
held  that  an  application  for  certiorari  made  more 
than  one  year  after  judgment,  would  be  refused, 
although  it  was  manifest,  under  subsequent  ruUngs 
of  the  Court  that  the  judgment  was  wroQg,  the 
course  of  decisions  having  changed  in  the  mean- 
while. 

In  Tipton  v.  Anderson,  8  Ter.,  222,  it  was 
held  that  a  petition  would  not  be  sustained  which 
was  sworn  out  after  three  terms  of  the  revising 
Court,  no  matter  how  strong  a  case  might  be 
made    by    the    petition. 

In  Newman  v.  Rogers,  9  Hum.,  121,  judgment 
was  rendered  29th  August,  1846;  !N'e^^^nan  at- 
tempted to  appeal.  This  appeal  was  dismissed  at 
the  October  term,  1846.  Petition  for  certiorari 
was  filed  4th  fJune,  1847,  or  about  eight  months 
aft«r  the  appeal  was  dismissed.  It  was  said  in 
an  amended  petition  that  the  petitioner  was  absent 
from  the  county,  and  when  he  returned  he  en- 
tered into  negotiations  with  the  attorney  of  the 
opposing  party  for  a  compromise,  but,  0T\ang  to 
no  fault  of  his,  he  did  not  get  an  answer  to  his 
proposition    until    after    the    Septeinber    term    of    the 
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Court  The  Court  held  it  was  not  sufficient  excuse 
for  delav  and  that  it  was  incumbent  on  p^tioner 
to  take  immediate  steps  to  remove  the  case  into 
Court 

In  McMuiTy  v.  Milan,  2  Swan,  177,  judgment 
was  obtained  18th  of  Februarv,  1852.  On  the 
17th  of  March  one  of  the  defendants'  suspicions 
was  aroused  and  he  ascertained  that  the  notes 
of  his  son-in-law,  upon  which  the  judgment  was 
taken,  were  foi^ries,  and  on  the  9th  of  April 
he  filed  his  petition  for  writs  of  certiorari  and 
supersedeas.  The  Court  said  it  was  a  strong  case 
of  merit,  and  relief  would  be  granted  if  it  could 
be  done  without  a  violation  of  settled  rules  of 
law,  and  in  a  case  of  such  hardship  the  rules 
might  be  extended  but  for  the  mischievous  con- 
sequences of  such  a  precedent  and  the  importance 
of    adhereing    to    settled    principles. 

In  Smith  v.  Brown,  1  Heis.,  320,  note,  it 
was  held  that  a  petition  would  not  be  entertained 
more  than  five  years  after  judgment,  although 
defendant  did  not  know  of  the  judgment,  he  con- 
coding,    however,    that    he    was    served    with    process. 

In  Oillam  v.  Loaney,  1  Heis.,  319,  judgment 
was  rendered  Febmarv  24,  1866.  Execution  is- 
sued  in  June,  1868.  and  the  petitioner  alleged 
that  this  was  the  first  reliable  knowledge  he  had 
of  the  judgment.  The  Court  held  this  language 
equivocal  and  that  the  delay  was  too  great,  and 
dismissed    the    petition. 
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In  McDovjell  v.  Kellar,  1  Heis.,  449,  the  cer- 
tiorari was  applied  for  two  years  after  judgment 
and  several  months  after  the  final  decision  in  a 
case  whose  determination  the  parties  were  await- 
ing, and  the  Court  held  the  petition  should  be 
dismissed. 

In  the  present  case  judgment  was  rendered  Sep- 
tember 17,  1897,  execution  was  issued  in  March, 
1899.  Four  terms  of  the  Court  had  intervened 
after  the  negotiations  had  apparently  failed  or 
ceased  to  be  prosecuted,  and  after  a  bill  had 
been  filed  to  subject  the  equitable  interest  of  one 
of    the    defendants    in    a    tract    of    land. 

We  cannot  sustain  a  petition  after  such  delay 
and  upon  such  excuse  without  overturning  the  uni- 
form rule  or  holding  of  our  Court,  and  the  pe- 
tition  to   rehear   must   be    dismissed. 
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NOTT     V.     FiTZGIBBON. 

(Jackson.     May    5,    1901.) 

1.  Will.    Copy  of  vMl  construed. 

•*  I  hereby  will  my  home  place  of  seventy  (70)  acres,  and  seventy 
acres  on  the  west  and  adjoining,  and  seventy  acres  still  west, 
to  my  wife,  Hanna  Fitzgibbon,  and  my  son,  James  Fitzgib- 
bon,  jointly  for  life.  In  case  my  son,  James  Fitzgibbon,  dies 
without  issue,  or  my  wife  should  die,  I  hereby  will  and  be- 
queath the  homeiStead  and  the  next  seventy  acres  to  Mrs. 
Margaret  Nott  and  her  four  daughters,  for  life,  and  will  re- 
mainder to  their  heirs.  I  hereby  will  and  bequeath  seventy 
acres,  more  or  less,  lying  west  of  the  home  place  and  the  sev- 
enty acres  before  mentioned,  to  Thomas  Clifton  and  his  chil- 
dren, for  their  lives,  with  remainder  to  their  heirs,  after  the 
death  of  my  wife  and  son,  James  Fitzgibbon."  (PosU  PP'  ^f  ^-) 

2.  Samb.     Construction  of  same. 

The  Court  holds  upon  a  proper  construction  of  said  will:  (1) 
That  testator's  widow  and  son,  James,  take  an  estate  for 
their  joint  lives,  and  during  the  life  of  the  survivor  of  them, 
in  the  three  tracts  of  land;  (2)  that  testator's  son,  James,  hav- 
ing survived  the  widow  and  having  heirs  born  to  him,  takes 
the  homestead  tract  and  the  seventy  acres  adjoining  it  on  the 
west,  in  contingent  fee,  determinable  upon  his  dying  ^'  with- 
out issue;"  he  takes  only  the  life  estate  in  the  other  seventy 
acres  in  any  event;  (3)  that  Margaret  Nott  and  her  daughters 
take,  under  the  devise  to  them,  only  in  the  event  that  the  son, 
James,  dies  without  issue;  (4)  that  Thomas  Clifton  and  his 
children  take  the  remainder  in  the  seventy  acres  devised  to 
them  absolutely,  and  free  from  the  condition  contained  in  the 
devise  to  Margaret  Nott  and  her  daughters.    {Post,  PP'  55-65,) 

Cases  cited:  Petty  v.  Morse,  5  Sneed,  126;  Owen  v,  Hancock,  1 
Head,  562;  Cowan,  McClung  &  Co.  v.  Wells,  5  Lea,  682;  Battle 
v.  House,  4  Lea,  202;  Alston  v.  Davis,  2  Head,  265. 

8.  Same.     Const-ruction  of  separate  provisions. 

There  must  be  connection  by  grammatical  construction,  direct 
words  of  reference,  or  by  the  expression  of  some  common  pur- 
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pose,  between  distinct  bequests  or  devises  in  a  will,  to  jnstify 
the  drawing  in  aid  the  special  terms  of  one  bequest  to  con- 
strue another.  Independent  provisions,  not  so  connected ,  must 
be  separately  construed,  even  though  there  may  be  room  for 
conjecture  that  the  testator  had  the  same  intention  as  to  all. 
(Post,  p.  63.) 

Cases  cited:  Simpson  v.  Smith,  1  Sneed,  394;  Randolph  v.  Wen- 
del,  4  Sneed,  647;  Wood  v,  Polk,  12  Heis.,  220;  Kay  v,  Connor, 
8  Hum.,  624. 


FROM  SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
F.    H.    Heiskell,    Ch. 

Edgington   &   Edgington  for   Nott. 

BorLE  &  Boyle,  William  Taylor,  and  Ran- 
dolph  &  Randolph   for   Fitzgibbon. 

Beard,  J.  The  bill  in  this  cause  was  filed 
for  a  construction  of  the  second  paragraph  of 
the  will  of  the  late  Edward  Fitzgibbon,  which  is 
in   the   words   following,    to   wit : 

"2.  I  hereby  will  my  home  place  of  seventy 
(70)  acres,  and  seventy  acres  on  the  west  and 
adjoining,  and  seventy  acres  still  west,  to  my  wife, 
Honora  Fitzgibbon,  and  my  son,  James  Fitzgibbon, 
jointly   for   life. 

^'In  case  my  son,  James  Fitzgibbon,  died  without 
issue,  or  my  wife  should  die,  I  hereby  will  and 
bequeath    the   homestead    and   the   next    seventy   acres 
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to  Mrs.  Margaret  Nott  and  her  four  daughters  for 
life,    and   with   remainder   to   their   heirs. 

^^  I  hereby  will  and  beqaeath  the  serenty  (70) 
acres,  more  or  less,  lying  west  of  the  home  place, 
and  the  seventy  acres  before  mentioned,  to  Thomas 
Clifton  and  his  children  for  their  lives,  with  re- 
mainder to  their  heirs,  after  the  death  of  my  wife 
and   son,    James   Fitzgibbon.'- 

The  property  which  was  thus  devised  was  a 
tract  of  land  lying  near  the  city  of  Memphis, 
which  consisted,  in  the  aggregate,  of  two  hundred 
and  ten  acres,  but  which,  by  a  survey  made  at 
the  instance  of  the  testator,  had  been  subdivided 
into  three  tracts,  in  the  form  of  parallelograms, 
of  seventy  acres  each.  The  tract  on  the  east  was 
called  by  him  indiscriminately  the  ''homestead"  or 
"home  place,"  as  on  it  was  located  his  residence 
and  appurtenances.  On  the  west  of  that  lay  one 
of  the  tracts  in  question,  and  still  farther  west, 
but  adjoining,  however,  the  last,  was  the  other 
seventy -acre   lot. 

The  Chancellor,  having  found  as  a  fact  that 
Honora  Fitzgibbon  was  dead,  construed  the  para- 
graph  set   out    as   follows : 

"(1)  That  it  was  the  intention  of  the  testator, 
Edward  Fitzgibbon,  to  give  his  son,  James  Fitzgib- 
bon, in  case  he  survived  his  mother,  Honora  Fitz- 
gibbon, a  life  estate  in  the  210  acres  composed  of 
the   three   seventy-acre   tracts. 

*'l^2)     That    the    testator    intended    that    if    James 
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Fitzgibbon    died    leaving    issue     surviving    him,    such 
issue   should   take   the   fee   in   said   210  acres. 

'<(3)  That  the  testator  also  intended  that 'in  case 
the  said  James  Fitzgibbon  should  die  without  issue 
surviving  him,  that  Mrs.  Margaret  Nott  and  her 
four  daughters  should  take  a  life  estate  in  the 
seventy  acres  known  as  the  homestead,  and  the  next 
seventy  acres  west  of  said  homestead,  with  remain- 
der  to   their   heirs   in   fee. 

'^(4)  That  the  testator  intended  that  Thomas 
W.  Clifton  and  his  children  should  take*  a  life 
estate  in  the  seventy  acres  west  of  the*  .^two  -sev- 
enty-acre tracts  mentioned  in  three  (being  the  west- 
ernmost seventy  acres  of  the  210-acre  tract),  with 
remainder  to  their  heirs  in  fee,  provided  [jthat 
James  Fitzgibbon  should  die  without  issue  surviving 
him." 

In  part  we  agree  and  in  part  disagree  with  this 
construction.  We  agree  with  the  Chancellor  in 
holding  that  the  testator  devised  to  his  wife,  Honora, 
and  to  his  son,  an  estate  for  their  joint  lives,  and 
during  the  life  of  the  survivor,  the  three  tracts 
above  described,  but  we  do  not  concur  with  him 
in  his  conclusion  <^that  the  testator  intended  that 
if  James  Fitzgibbon  died  leaving  issue  surviving 
him,  such  issue  would  take  the  fee  in  said  two 
hundred  and  ten   acres." 

This  conclusion  can  be  based  alone  on  the 
ground  that  an  eptate  by  implication  is  created 
in    the     issue    of     James ;      for    it    is     apparent    that 
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there  are  no  express  words  in  the  will  creating 
an  estate  in  any  portion  of  the  tract  in  such  issue. 
In  the  case  of  Machell  v.  Welding^  8  Sim., 
4,  <<the  testator  gave  real  and  personal  estate  to 
his  wife  for  life,  and  after  her  death  to  her 
son  James  for  life,  but  if  his  son  should  die 
without  issue,  not  having  any  children,  then  his 
estate  to  be  sold  and  the  money  to  be  divided 
among   his   other   children.^' 

In  construing  this  clause,  with  the  view  of 
determining  the  character  of  the  estate  which  the 
son  of  the  testator  took.  Sir  L.  Shad  will,  V.  C, 
observed  '^that  it  was  perfectly  manifest  that  the 
testator  did  not  intend  the  estate  to  go  over  so 
long  as  any  issue  of  the  first  taker  were  in  ex- 
istence;  and  I  consider  it,"  he  said,  '<to  be  a 
settled  point  that,  whether  an  estate  be  given  in 
fee  or  for  life,  or  generally,  without  any  partic- 
ular limit  as  to  duration,  if  it  be  followed  by 
a  devise  over  in  case  of  the  devisee  dying  with- 
out issue,  the  devisee  will  take  an  estate  tail." 
In  discussing  this  and  other  cases,  Mr.  Jarman, 
in  his  very  learned  and  exhaustive  work  on  Wills, 
in  his  second  volume,  star  page  139  (page  556), 
says:  *'It  is  to  be  observed  that  where  the  person 
on  whose  general  failure  of  issue  a  devise  is  ex- 
pressly made  expectant,  is  the  heir  at  law  of  the 
testator,  he  becomes  by  the  application  of  the 
rule  under  consideration  tenant  in  tail  by  impli- 
cation   in    precisely    the    same    manner    as    if     there 
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had  been  a  prior  devise  to  him  and  his  heirs 
in    the    will." 

Tn  the  case  just  referred  to  and  in  the  rule 
thus  announced  by  the  author,  if  they  are  con- 
trolling, we  have  the  key  to  the  construction  of 
the  clause  now  beinp^  considered.  For  in  this  we 
have  the  testator  devising  to  ^Tiis  heirs  at  law"  for 
the  term  of  his  life  (he  having  survived  his 
mother,  who  is  now  dead),  with  a  limitation  over 
if  "he  die  without  issue" — ^which  under  section 
3075  of  the  Shannon's  Code,  means  issue  "living 
at  the  time  of  his  death  or  bom  to  him  within 
ten  months  thereafter."  As  no  intention  otherwise 
is  "expressly  and  plainly  declared  in  the  will  cre- 
ating it,"  this  estate  tail,  under  section  3678  of 
the  (Shannon's)  Code,  would  be  converted  into 
an  estate  in  fee  in  the  son,  James,  and  his  is- 
sue would  take,  not  under  the  will,  but  as  his 
heirs. 

This  estate  in  fee,  however,  would  be  determina- 
ble or  conditional  upon  his  dying  without  issue, 
in  which  event,,  and  only  in  such  event,  will  the 
limitation  over,  in  favor  of  Mrs.  Nott  and  her 
four  daughters  for  life,  with  remainder  to  their 
heirs     take     effect. 

But  we  have  a  line  of  cases  in  this  State  set- 
tling this  question  without  resorting  to  the  rule 
laid  down  by  Mr.  Jarman,  ajid  yet  which  bring 
about  the  same  result.  In  Petty  v.  Moore,  5 
Sneed,    126,    the   testator    devised    and   bequeathed   his 
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real  and  personal  estate  to  his  wiie  for  life  with 
remainder    over    to    his     eleven  children. 

By  a  codicil  to  his  will,  among  other  provis- 
ions, was  the  following:  "I  do  will  and  declare, 
if  any  of  my  eleven  children  shall  die  without 
an  heir  of  their  body,  that  all  of  the  property 
that  shall  ever  descend  to  them  from  me  shall 
return  and  be  equally  divided  among  the  remain- 
der of  my  heirs  that  shall  be  li^^ng."  One  of 
these  children  died  after  the  decease  of  the  tes-r 
tator,  but  before  the  life  estate  ended,  leaving  chil- 
dren, and  the  question  was.  Did  his  share  of 
the  testator's  estate  vest  in  his  children,  under 
the  clause  of  the  codicil,  or  "did  it  pass  in  the 
ordinary  course  of  descent  to  his  representatives, 
real    and    personal." 

The  insistence  for  the  children  was  that  thev 
took  under  the  codicil  'Tby  implication  of  law,"  but 
it  was  held  otherwise.  This  Court  said:  "It  is 
clear  that  by  the  previous  provisions  in  the  body 
of  the  will  the  eleven  children  of  the  testator  took, 
severally,  a  permanent  interest  in  the  remainder, 
and  it  is  equally  clear  that  by  the  codicil  each 
one  of  the  children  named  therein  was  vested 
with  an  immediate,  absolute  interest,  subject  to  the 
possibility  of  its  being  divested  in  a  future  con- 
tingency: that  is,  upon  the  death  of  either  with- 
out    child." 

This  rule  was  afterwards,  in  Owen  v.  Hari' 
cock,     1     Head,     562,     applied    to    the    taker     of    a 
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life  estate.  The  provision  in  the  will  then  con- 
strued was  as  follows:  "I  give  to  my  daughter,  Mary 
Cooper,  a  negro  girl,  Celia,  during  her  lifetime, 
and  if  she  should  die  without  any  heirs  of  her 
body,  the  said  negro  girl  and  her  increase  to  re- 
turn to  my  estate  and  be  equally  divided  among 
the  rest  of  mv  children."  The  Court  said:  "Here 
is  a  disposition  of  slaves  to  his  daughter  for  life, 
and  no  express  disposition  over  except  in  one 
event,  that  she  should  die  wdthout  ^'heirs  of  her 
body,"  and  in  that  event  to  go  to  his,  the  tes- 
tator's, other  children.  This  contingency  did  not 
happen,  for  she  died  in  1853,  leaving  three  chil- 
dren. It  cannot  then  return  to  his  estate,  and 
the  question  is,  where  does  it  go,  when  the 
event  upon  which  it  was  to  go  over  made  the 
win,     however,     impossible  ? 

"In  the-  will  of  Amistead  Moore  there  was  a 
clauJ»e  very  similar  to  this,  which  we  construed 
at  the  last  term  f5  Sneed,  127\  as  we  now  do 
this.  Perhaps  the  only  difl^rence  is,  that  then 
the  estate  given  was  general,  dependent  upon  the 
contingency  of  dying  without  heirs  of  the  bod.v, 
and   here    it  was   for  life   in  terms.      Can   this  make 

anv    difference    in    the    constniction  ?     We    tJiink    not : 

* 

and  so  are  the  authorities.  So  the  life  estate, 
expressly  given,  was  enlarged  into  a  fee,  u])on 
the  birth  of  a  child."  The  authoritv  of  those 
cases  is  in  no  wav  *  disturbed  bv  Turner  v.  Ivie, 
5    Heis.,     222,     and     they     are     referred     to     approv- 
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ingly  in  the  later  cases  of  Gowan,  McOlung  & 
Co.  V.  Wells,  5  Lea,  682,  and  the  rule  therein 
announced    may    well    be    regarded    as    one    of    prop 

ertv    in    this    State. 

•■ 

So  that,  the  record  disclosing  that  James,  the 
son,  is  married  and  has  had  issue  bom  to  him, 
imder  this  rule  the  estate  for  life  devised  to  him 
in  the  homestead  of  seventy  acres  and  the  tract 
of  se^'enty  acres  immediately  west  thereof,  has 
bcien  enlarged  into  a  fee,  determinable,  however, 
ui>on  his  dying  ^'without  issue"  {Petty  v.  Moore, 
supra,  and  Battle  v.  House,  4  Lea,  202,  and 
Alston  V.  Davis,  2  Head,  265),  in  which  event 
the    limitation    over    will    take    effect. 

^OT  do  we  agree  with  the  Chancellor  in  his 
construction  uf  the  last  clause  of  this  paragrapli, 
in  which  provision  is  made  for  Thomas  CliftoTi 
and    his    children    for    life,    with    remainder    over. 

It  will  be  observed  that  there  is  an  essential 
difference  between  the  clause  in  which  the  testa- 
tor creates  the  limitation  over  to  Mrs.  Nott  and 
her  daughters  and  the  heira  of  the  latter,  and 
the  one  we  are  now  called  upon  to  construe. 
In  the  first  the  limitations  take  effect  only  in 
the  event  that  "rlames  Fitzgibbon  die  without  is- 
sue, or  [which  is  to  read  'and']  my  wife  shall 
*'after  the  death  of  my  wife  and  son,  James 
Fitzgibbon."  It  is  only  by  the  addition  of  the 
words  *'provided  that  James  shall  die  without  is- 
sue,"   that    the    construction    of    the    Chancellor    can 
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be  sustained.  For  this  we  think  there  is  no  an- 
thoritv.  The  two  clauses,  while  embraced  in  ont; 
paragraph,  are  independent  of  each  other,  as  much 
80  as  if  they  constituted  separate  items  located  in 
different  parta  of  the  will.  The  later  clause  makos 
provision  for  new  parties,  and  is  altogether  free 
from    ambiguity. 

It  does  not  require  a  reference  to  the  earlier 
clause  for  aid  in  interpretation,  and  to  make  sucli 
reference  with  a  view  to  interpretation,  is  to  run 
counter  to  what  we  conceive  to  be  the  plainly 
expressed  intention  of  the  testator.  This  Avmild 
be    to    make    a    will    for    him. 

In  addition  we  think  to*  do  this  would  be  in 
the  face  of  a  well  established  rule  of  construction. 
Mr.  Pritchard,  in  his  verv  excellent  work  on 
Wills,  at  section  391,  says:  "There  must  be  con- 
nection by  grammatical  construction,  direct  words  of 
reference  or  by  the  expression  of  some  common 
purpose,  between  distinct  bequests  or  devises  in  a 
will,  to  justify  the  drawing  in  aid  the  special 
terms  of  one  bequest  to  construe  another.  Inde- 
pendent provisions,  not  so  connected,  must  be^  sep- 
aratelv  construed,  even  thouo^h  there  mav  be.  room 
for  conjecture  that  the  testator  had  the  same  in- 
tention as  to  all."  This  text  is  supported  by 
Simpson  v.  Smith,  1  Sneed,  394;  Randolph  v. 
Wendel  4  8need,  647;  Wood  v.  Potk,  12  Heis., 
220;    Kay    v.    Connor,    8    Hum.,    624. 

Mr.     Jarman    thus     formulates    the     rule: 
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"That  several  independent  devises,  not  gramati- 
cally  connected  or  united  by  the  expression  of  a 
common  purpose,  mnst  be  construed  separately, 
and  without  relation  to  each  other,  although  it 
may  be  conjectured,  from  similarity  of  relation- 
ship, or  other  circumstances,  that  the  testator  had 
the  same  intention  in  regard  to  both.  There 
must  be  an  apparent  design  to  connect  them." 
Rule    22,    3    Jarman    on    Wills,    star    page    343. 

So  we  hold  that  under  this  paragraph  of  the 
clause  a  vested  remainder  for  life  was  created  in 
Thomas  Clifton  and  his  children,  with  remainder 
to  their  heirs,  which  will  ripen  into  an  estate 
in  possession  immediately  on  the  death  of  James 
Fitzgibbon,    whether    with    or    without    issue. 

We  furtiier  hold  that  this  devise  embraces  alone 
the  most  western  of  these  three  seventv-acre  tracts. 
We  disagree  with  the  construction  of  the  counsel 
for  Clifton  and  his  children,  that  it  was  the 
purpose  of  the  testator  to  devise  to  them  the  two 
tracts  lying  west  of  the  home  tract.  It  is  not 
essential    to   its  true   construction   to  interpolate  words. 

The  phraseology,  we  think,  with  a  sufficient  dis- 
tinctness indicates  that  these  parties  should  take 
the  "seventy  acres  lying  west  of  the  home  place," 
and  also  >ceBt  of  the  seventy  acres  immediately 
adjoining  it  on  the  west.  This  saves  all  repug- 
nancv  and  meets  what  we  conceive  to  be  the  evi- 
dent    intention    and    purpose    of    the    testator. 


APRIL  TERM,   1901.  66 

Nott  V.  Fitzgibbon. 

A  decree  will  be  entered  here  embodying  this 
constxuction  of  the  second  clause  of  the  will.  The 
cross  bill  of  Thomas  Clifton  is  dismissed  at  his 
cost.  All  other  costs  in  the  cause  will  be  divided 
between    the    complainants    and    the    defendants. 

23  P—5 
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Bank    t;.    Memphis. 

(Jackson.      May    5,    1901.) 

1.  Taxation.    Ba€k  OMessment, 

The  back  assessment  feature  of  the  General  Assessment  Act  of 
1897  does  not  authorize  back  assessment,  for  1897  and  preced- 
ing years,  of  property — e.  g.\  the  capital  stock  of  banks  whose 
shares  were  exempt,  which  was  not  subject  to  origfinal  assess- 
ment under  the  laws  applicable  to  said  years.  {PoaU  PP> 
69-73.) 

Act  construed:  Acts  1897,  Ch.  1. 

Case  cited:  Bank  v,  Memphis,  101  Tenn.,  154. 

2.  Sahb.    SxjU  for  taxes  paid  under  proteat  maintainable^  when, 

A  taxpayer  who  has  paid  taxes  under  protest  can  maintain  an 
action  to  recover  same,  although  he  has  not  applied  to  the 
Board  of  Equalization  for  relief,  when  the  assessment  is  void, 
as  having  been  made  without  authority  of  law.     {Post,  P*  72.) 

Case  cited:  Ward  v.  Alsup,  100  Tenn.,  746. 

3.  Dbgsbb.    C&Mtruction  of. 

The  meaning  of  a  decree  must  be  ascertained  from  its  face;  and 
its  terms  cannot,  in  the  absence  of  pleadings  impeaching  it, 
be  varied  or  altered  by  parol  proof.     (Po«t,  pp.  73-76.) 
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Appeal    from    Chancery    Court    of    Shelby    County. 
F.    H.    Hbibkeli.,    Ch. 
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CooPBB  &  Waddbli.  and  Cakboll,  MoKbllae 
&    BuLLiNGTON    for    Bank. 

J  wo.    H.    Watkins    for    Memphis. 

WiT-KES,  J.  This  bill  is  by  the  bank  to  re- 
cover taxes  which  it  has  paid  to  the  city  for  the 
year    1897. 

There  was  a  demurrer  by  the  city,  which  was 
overruled  with  permission  to  rely  on  the  same 
defenses  by  way  of  answer.  In  its  answer  the 
city  set  up  that  the  bank  was  liable  for  taxes 
for  1897;  that  it  had  voluntarily  paid  them  in 
a  suit  which  had  been  previously  brought  to  col- 
lect them^  and  hence  it  could  not  now  recover 
them    back    from    the    city. 

Proof  was  taken,  and  on  final  hearing  the 
Chancellor  gave  the  bank  judgment  against  the 
city  for  $7,172.36  and  costs,  and  the  city  has 
appealed    and    assigned    errors. 

It  appears  that  the  Trustee  of  Shelby  County, 
who  is  by  law  tax-collector  and  treasurer  of  the 
city  of  Memphis,  about  the  middle  of  January, 
1899,  assessed  certain  taxes  against  the  capital 
stock  of  the  bank  upon  the  idea  of  omitted  prop- 
erty and  picked  up  taxes,  including  the  taxes 
for  1897.  This  was  done  after  due  notice  to 
the  attorney  of  the  bank.  The  taxes  not  having 
been  paid,  a  bill  was  filed  in  chancery  at  Mem- 
phis on  January  28,  1899,  by  the  "State,  county, 
and    city    against    the    bank,    to    recover    the    State, 


68  JACKSON : 


Bank  v.  Memphis. 


county,  and  mnnicipal  taxes  assessed  on  the  bank's 
capital     stock    by    the    Trustee. 

The  bank  answered  that  its  capital  stock  was 
exempt  from  taxation  by  reason  of  a  danse  in 
its  charter,  and  contended  that  there  was  no  legis- 
lative    authority     for     its     taxation. 

No  proof  was  taken^  but  on  February  10,  1899, 
a  decree  was  entered  \^hich  struck  out  the  assess- 
ments for  1896,  bnt  the  assessments  for  citv  taxes 
for  1897  was  permitted  to  stand,  the  decree  re- 
citing   as    follows : 

'^The  Court  being  advised  in  the  premises,  and 
the  complainants  consenting  thereto,  it  is  adjudged 
and  decreed  that  the  assessments  so  made  by  the 
Trustee  (1896,  1897,  1898)  be  canceled,  vacated, 
and  set  aside,  and  for  naught  held  except  so  far 
as  the  same  is,  or  may  be,  the  basis  for  city 
taxes  for  the  year  1897,  and  for  which  purpose 
the  assesment  is  reduced  to  the  sum  of  $317,* 
000."  The  assessment  had  been  made  by  the 
Trustee    at    $600,000. 

There  was  a  last  clause  to  this  decree,  in  the 
following  words:  ^'It  being  admitted  by  the  com- 
plainants that  the  Trustee,  John  H.  Alsup,  has 
in  his  hands  a  distress  warrant  for.  the  collection 
of  the  citv  taxes  for  the  year  1897,  and  threatens 
to  seize  the  property  of  the  defendant  for  the 
payment  thereof,  it  is  hereby  expressly  provided 
that  the  payment  of  said  taxes  provided  by  this 
decree    to    be    made    for    said    vear,    shall    be    con- 
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sidered  and  held  as  made  under  protest  and  du- 
ress of  goods^  and  defendant  shall  have  the  bene- 
fit thereof,  if  it  shall  elect  to  sue  to  recover 
bacik    said    taxes." 

The  contention  of  the  bank  in  this  ease  is 
that  the  Trustee  had  no  power  to  make  the  as- 
sessmenty  and  it  is  therefore  void,  and  not  merely 
irr^ular  or  informal;  that  the  bank  was  not  sub- 
ject to  assessment  for  1897;  that  the  taxes  were 
paid  under  dui^ss,  and  hence  the  bank  may  re- 
cover them  baek;  that  the  decree  rendered  in 
the  former  suit  is  not  res  adjucUcata  of  the  right 
to   the    taxes,    and    not    a    bar    to    the    present    action. 

In  the  case  of  Bank  v.  Memphis,  reported  in 
17  Pickle^  154,  this  Court  held  that  an  assessment 
made  by  the  Board  of  Equalization  of  Shelby 
County  for  the  year  1896  upon  the  capital  stock 
of  this  bank,  under  the  Act  of  1895,  was  in- 
valid for  want  of  legislative  authorization.  It  ap- 
pears that  under  the  cross  bills  filed  in  that 
case  the  county  and  city  claimed  taxes  upon  tJie 
bank  for  1896,  1897,  and  their  cross  bills  on 
the    hearing    were    dismissed. 

The  liability  of  the  bank  for  a  tax  upon  its 
capital  stock  was,  however,  determined  and  an- 
nounced. Afterwards,  in  April,  1897,  the  Legis- 
lature in  a  general  law  provided  for  the  assess- 
ment and  taxation  of  such  banks,  being  Chapter 
1  of  the  Acts  of  1897,  which  was  approved 
April     30,    1897. 
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Section  16  of  that  Act  provides  as  follows: 
Be  it  further  enacted.  That  this  Act  shall  not 
be  so  construed;  and  shall  not  so  operate,  as  to 
exonerate  and  release  from  taxation  any  company 
or  corporation  whose  charter  exempts  stock  and 
shares  thereof  from  taxation:  but  it  is  hereby 
enacted  that  in  all  cases  where  such  stock  is  ex- 
empted, such  -company  or  corporation  shall  be  as- 
sessed in  such  a  way  as  may  be  lawful;  and  in 
all  cases  in  which,  by  the  terms  or  legal  effect 
of  the  charter,  the  shares  of  the  stock  in  any 
corporation  are  wholly  or  partially  exempt  from 
taxation,  or  in  which  a  rat€  of  taxation  on  the 
shares  of  the  stock  is  fixed  and  prescribed,  and 
declared  to  be  in  lieu  of  all  taxes  for  State, 
coxmty,  and  municipal  purposes,  shall  be  assessed 
and  levied  at  a  rate  uniform  with  tlie  rate  levied 
upon  other  taxable  property,  Upon  the  capital  stock 
of  said  corporation,  the  value  of  which  capital 
stock  shall  l)e  fixed  and  returned  by  the  Assessor 
as  being  equal  to  the  aggregate  market  value  of 
all  the  shares  of  stock  in  said  corporation,  includ- 
ing the  net  surplus;  Provided,  however.  That  where 
the  State  lias  pirovided,  in  the  charter  of  any 
such  corporation  or  company,  that  it  shall  pay 
a  stated  per  cent,  on  each  share  of  stock  sub- 
scribed annuallv  to  the  State,  which  shall  be  in 
lieu  of  all  other  taxes,  it  shall  be  entitled  an- 
nually to  a  credit  therefor  upon  its  assessment 
of    its    capital    stock    as    hereinafter    provided." 
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The  warrant  of  law  under  which  the  Trustee 
assTuned  to  act,  and  to  assess  the  capital  stock 
of  the  appellee  for  the  year  1896^  is  to  be  found 
in  Section  26  of  Chapter  1  of  the  Acts  of 
1897.     That    section    is    as    follows: 

''Be  it  further  enacted.  That  should  it  at  any 
time  after  the  assessment^  have  been  made^  come 
to  the  knowledge  of  the  Chairman  or  Judge  of 
the  County  Court,  the  Clerk  of  said  Court, 
County  Trustee,  Sheriff,  or  any  other  officer  or 
person  of  any  counly  of  this  State,  that  any 
person,  company  or  firm,  or  corporation  in  said 
county  has  not  been  assessed  as  contemplated  by 
the  provisions  of  this  Act,  or  has  been  assessed 
or  has  paid  taxes  of  an  inadequate  amount,  it 
shall  be  the  duty  of  said  Chairman,  or  Judge, 
Clerk,  Trustee,  Sheriff,  or  other  officer  or  person, 
on  motion  of  District  Attorney  or  Clerk  or  Rev- 
enue Agent  for  State,  to  cite  said  person,  com- 
pany, firm,  or  corporation,  their  agent,  representa- 
tive, or  attorney  to  appear  before  the  Trustee  or 
Coimty  Court  Clerk,  in  case  of  merchants^  taxes, 
is  hereby  authorized  and  empowered  to  make 
proper  assessments  against  such  persons,  firm,  or 
corporation;  and  should  it  appear  that  said  per- 
son, firm,  company,  or  corporation  did  in  any 
manner  connive  at  or  purposely  evade  said  as- 
sessment, or  did  knowingly  permit  an  inadequate 
assessment  t^  be  made,  said  Trustee  or  County 
Court     Clerk,     in     case     of    merchants'     taxes,     shall 
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correct  said  asseBsment^  and  in  oaae  of  ad  valorem 
taxes  add  thereto  a  penalty  of  25  per  cent,  and 
cause  the  whole  to  be  entered  upon  the  tax  books 
for    collection." 

The  contention  is^  that  no  assessment  oonld  be 
made  imder  this  Act  nntil  after  its  passage,  and 
no  retroactive  effect  oonld  be  given  to  any  aa* 
scssment  that  might  be  made  under  it,  and  that 
no  assessment  was  made  for  1896  or  1897  at 
the  time  prescribed  by  law,  and  there  being  no 
assessment  for  1896,  there  was  no  basis  for  an 
assessment  by  the  County  Trustee  for  1897,  for 
city  taxes  under  its  charter  and  ike  g^ieral  laws 
relating    to    it. 

It  is  said  for  the  city  that  the  remedy  of 
the  bank  was  to  apply  to  the  Board  of  Equal- 
izers and  have  the  assessments  set  aside.  This 
imdoubtedlv  would  be  true  if  the  assessment  was 
merely  irr^ular  or  informal,  but  not  if  it  was 
void  for  want  of  power  to  make  it.  Ward  v. 
ATsup,    100    Tenn.,    746. 

It  is  also  said  that  the  assessment  may  be 
sustained  upon  the  theory  of  a  picked  up  assess- 
ment, but  the  whole  system  of  picked  up  assess- 
ments rests  upon  the  idea  that  property  subject 
to  assessment  escaped  such  assessment  at  the  date 
when  it  should  have  been  made.  In  other  words, 
that  there  was  property  and  a  law  for  its  assess- 
ment, and  it  escaped  the  assessment  by  being 
overlooked    or    undervalued. 
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We  are  of  the  opinion  that  the  assessment  of 
the  bank  for  the  city  taxes  for  1897  was  in- 
valid, and  not  authorized  by*  any  legislative  pro- 
vision. 

Under  the  charter  and  tbe  laws  relating  to 
municipal  taxes  in  the  city  of  Memphis,  the  taxQB 
for  1897  were  fixed  by  the  JMsessments  made  of 
property  for  the  year  18*8,  and  upon  the  prop- 
erty as  it  then  existed,  and  was  then  subjeet  tx> 
taxation.  In  other  words,  the  city  taxes  for  1897 
were  fixed  by  the  asseesnient  for  1896,  and  bo 
with  each  year;  they  weie  fixed  by  the  assessment 
for     the     preceding     year. 

Now,  when  the  assessment  was  made  for  1896, 
there  was  no  l^slative  auiihoirity  to  assess  tiie 
capital  stock  of  the  bank,  and  henoe  it  could 
not  then  be  assessed  und&r  the  peculiar  statue 
of  the  tax  provision  of  the  charter  and  laws  re- 
lating to  city  taxes.  While  the  legislative  author- 
ity to  tax  the  capital  atoek  of  the  bank  was 
coDferred  April  30,  1897,  there  had  been  no  as- 
sessments and  no  authority  therefor  for  the  prer- 
ious  year  upon  which  the  assessment  for  1897 
could  be  based,  and  this  being  so,  it  was  not 
liable  to  be  assessed  by  the  County  Trustee  as 
omitted    or    picked    up    property. 

The  question  remains.  Is  the  bank  precluded  b^^ 
its  payment  to  the  city  imder  tibe  decree  referred 
to    from    recovering    it    baek    from    the    city? 

If     it     was     paid     willingly,     though     irregularly, 
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and     without    obligation,     it    may    not    be    recovered  I 

back,     but    if     under    protest     and     duress,     it    may,  ! 

if    it    was    illegally    assessed    and    collected. 

The  decree  under  which  this  payment  was  made 
is  peculiar,  in  that  it  contains  a  provision,  in 
substance,  that  the  payment  is  made  under  protest 
and  duress  of  goods,  and  that  defendant  shall 
have  the  benefit  thereof  if  he  shall  elect  to  sue 
to    recover    back    said    taxes. 

In  addition  to  the  recitals  heretofore  set  out, 
the     decree    further    provides    as    follows: 

"And  it  further  appearing  to  the  Court  that 
the  city  of  Memphis  claims  of  the  defendant  taxes 
on  its  capital  stock  for  the  year  1897,  at  the 
valuation   of   $217,000,    and   the   bank,   by   its   answer  [ 

claims  that  there  was  no  law  under  which  the 
city  of  Memphis  could  claim  the  aforesaid  taxes 
of  it,  and  that  it  was  exempt  from  the  payment 
of  the  said  taxes,  as  well  by  its  charter  exemp- 
tion as  by  the  decision  of  the  Supreme  Court  of 
Tennessee  in  the  case  of  Union  &  Planters*  Bank 
V.  The  City  of  Memphis,  it  is  now  and  here 
agreed  that  tie  said  taxes,  with  penalties,  com- 
missions, and  attorney's  fees,  amounting  to  $6,464.- 
50,  may  be  paid  to  the  said  John  Alsup,  Trustee, 
under  protest,  upon  the  vahiation  of  $217,000, 
that  valuation  being  fixed  and  agreed  upon  as 
being  the  same  valuation  which  was  fixed  by  the 
Board  of  Equalization  as  hereinbefore  set  forth, 
and    that    the    said    Union    &    Planters'    Bank    shall 


APRIL  TERM,  1901.  75 

Bank  v.  Memphis. 

m 

be  at  liberty,  if  it  so  deeires,  to  sue  for  the 
aforesaid  sum  of  $^,464.50,  and  set  up  its  right 
to  recover  the  same  in  such  proceeding  if  any 
"it    shall    desire   to   bring." 

Considerable  proof  is  taken  by  the  attorneys 
representing  the  city  and  bank  of  the  circum- 
stances under  which  this  decree  was  drawn,  and 
what  was  intended  by  its  peculiar  provisions,  and 
the  testimony  is  not  reconcilable  except  upon  the 
idea  that  some  provisions  in  the  decree  were  over- 
looked and  were  not  intended  to  be  agreed  to, 
especially  so  much  of  the  decree  as  recites  that 
the  tax  was  paid  under  duress  and  seizure  of 
goods,  and  that  the  bank  might  without  prejudice 
sue    to    recover    it    back. 

We  are  of  opinion  that  the  recitals  in  the 
decree  as  to  the  facts  upon  which  it  was  based, 
and  the  rights  reserved  to  the  parties.,  must,  as 
between  the  city  and  bank,  be  considered  as  con- 
clusive, and  there  being  no  effort  to  set  aside  the 
decree  for  fraud  or  mistake,  and  really  no  allega- 
tion of  either,  the  recitals  and  terms  of  the  de- 
cree cannot  be  contradicted  or  varied  by  parol 
proof. 

Nor  are  the  provisions  of  the  decree  so  re- 
pugnant inter  sese  that  they  cannot  stand  together, 
and  the  former  part  of  the  decree  cannot  be 
held  as  a  final  adjudication  of  the  rights  of 
the     city    to     collect     the     taxes    without    regard     to 
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the  reserv^ations  contained  in  the  latter  part  of 
the    decree. 

It  is  evident  that  the  decree  was  a  oomprcmiise, 
and  virtually  a  consent  decree,  and  that  the  re- 
covery of  the  axnonnt  by  the  city  was  conceded 
npon  the  condition  that  it  might  be  treated  as 
paid  under  duress  and  seizure,  and  that  the  hank 
might,  if  it  saw  proper,  rely  upon  that  feature 
in  the  event  it  should  see  proper  to  sue  to  re- 
cover the  taxes  back  again.  Indeed,  it  api)ear8 
that  one  of  the  main  objects  of  the  bank  was 
that  tiiere  should  be  a  concession,  and  no  ques- 
tion but  that  the  taxes  were  paid  under  protest 
and    duress. 

We  are  of  opinion  that  the  decree  cannot,  under 
the  recitals  in  it  and  the  circumstances  shown  to 
exist,  be  considered  as  a  final  adjudicati<»i  of  the 
right    of    the    city    to    collect    the    tax. 

This  being  so,  and  being  of  the  opinion  the 
assessment  for  the  taxes  for  1897  by  the  County 
Trustee  was  not  authorized  or  warranted  by  law, 
we  think  there  is  no  error  in  the  decree  of  the 
Court    below,    and    it    is    affirmed    with    costs. 
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Ebok^  Adm'r,  v.  Esok. 

{Jackson,      May    11,    1901.) 

1.  Judicial  Sale.    Purchaser  rwt  released^  when,, 

A  purchaser  at  jadicial  sale  of  lands  to  pay  a  decedent's  debts, 
cannot  avoid  his  purchase  on  the  ground  that  incompetent 
evidence  was  heard  on  the  reference  as  to  assets  and  liabili- 
ties of  the  estate,  or  that  other  lands  could  have  been  sold 
more  advantageously  to  the  parties  in  interest,  where  these 
parties  acquiesce  and  make  no  such  objections.     (Po9t^  pp. 

2.  ByiDBNCB^    OriQinal  files  admiaeibU^  when. 

In  a  proceeding  in  a  Probate  Court  to  sell  lands  to  pay  debts  of 
a  decedent,  the  original  files  of  that  Ck>urt,  including  deposi- 
tions taken,  relating  to  the  earlier  stages  of  the  administra- 
tion, are  competent  evidence  to  be  considered  by  the  Clerk  in 
executing  the  order  of  reference  as  to  assets  and  liabilities  of 
the  estate,  especially  when  there  is  no  objection  at  the  time, 
or  at  any  time,  by  the  parties  to  the  eause.     {Poet,  pp,  80^  81.) 

Case  cited:  Curd  v.  Bonner,  4  Cold.,  632. 

3.  Adminisibation.    Sale  of  land  to  pay  debU. 

Where  it  is  essential  to  sell  some  of  the  lands  belonging  to  an 
estate  for  the  payment  of  debts,  and  it  appears  that  the  real 
estate  eonsiats  of  an  undivided  half  interest  in  a  valuable 
store,  sufficient,  of  itself,  to  pay  all  the  debts,  and  of  other 
unimproved  property  insufficient,  of  itself,  for  that  purpose, 
it  is  clearly  advisable  and  proper  to  sell  the  undivided  interest 
and  reserve  the  unimproved  property.     (Poet^  pp.  8ij  82.) 

4.  Courts.    Jwiadiction  of  Probate  Court  of  Shelby  County  defined. 

.  The  Probate  Court  of  Shelby  County  has  undoubted  jurisdiction 
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to  decree  sale  of  lands  for  payment  of  debts  of  a  decedent. 
(Post,  p.  62.) 

Case  cited  and  api»roTed:  Gonnell  v.  Walker,  6  Lea,  709. 


FROM     8HELBT. 


Appeal  from  Probate  Court  of  Shelby  County. 
J.    S.    Gaixowat,    J. 

Wabinneb    &    Wabutnsb    for    Erck,    Adm'r. 

S.    A-    Pkbbon    and    F.  P.  Poston  for  Erck  ei  al. 

WiLKESy  J.  This  is  a  bill  by  the  adniinistra- 
trix  of  Frank  Erck  to  sell  a  sufficiency  of  his 
real    estate    to    pay    debts. 

It  was  filed  in  the  Probate  Court  of  Shelby 
County,  where  the  real  estate  all  lies,  and  where 
the  administrtion  is  being  conducted.  There  were 
five  separate  pieces  or  parcels  of  the  real  estate, 
two  of  which  were  set  apart  to  the  widow  as 
dower  and  homestead  by  said  Probate  Court  Of 
the  remaining  parcels  two  were  vacant  lots,  and 
the  other  an  undivided  one-fourth  interest  in  a 
storehouse  on  Front  Street,  in  the  city  of  Mem- 
phis. The  bill  which  contains  the  all^ations  usual 
in  such  cases  was  filed  against  the  children  and 
heirs  of  the  intestate,  and  their  guardian,  and 
against    her    creditors    and    the    owners    in    common 
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of  the  other  interest  in  the  Btorehouse.  The  latter 
parties  filed  answers  and  demanded  proof  of  all 
material  matters,  and  so  with  the  guardian;  pro 
confesso    was    taken    against    the    creditors. 

An  order  of  reference  was  made  to  report  the 
assets  of  the  estate  and  its  debts,  and  whether 
the  personal  assets  had  been  exhausted  in  the 
payment  of  debts,  also  what  real  property  be- 
longed to  the  estate,  and  whether  it  would  be 
necessary  to  sell  it  all  or  any  part  of  it  to  pay 
debts,  and  if  the  latter,  what  portion  could  be 
sold  with  the  least  injury  to  the  personal  rep- 
resentatives   and    heirs. 

What  is  called  an  insolvency  proceeding  had 
alreadv  been  had  in  the  Probate  Court,  to  which 
the  heirs  and  the  creditors  named  were  parties, 
and  in  that  proceeding  the  depositions  of  the  ad- 
ministratrix and  the  guardian  were  taken  in  re- 
gard to  the  debts  and  personal  assets  of  the 
estate,  from  which  it  appeared  that  there  was 
only  $6.50  of  personal  estate  and  about  $1,635.50 
of  debts,  not  including  costs  and  charges,  which 
would    make    a    total    of    about    $1,800. 

This  record  was  referred  to  and  used  as  evi- 
dence on  the  reference.  The  testimony  of  real 
estate  brokers  was  also  taken  under  the  reference, 
to  show  the  location  and  value  of  the  real  estate 
left    after    assigning    dower    and    homestead. 

From  this  testimony  it  appeared  that  the  real 
estate    was    imimproved,     except    the     one-fourth     in- 
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terest  in  the  storehoiiBe,  and  that  the  real  estate 
outside  of  the  undiTided  interest  was  not  of  value 
sufficient  to  satisfy  the  debts,  and  that  the  undi- 
vided interest  was  worth  $7,500,  and  that  it  was 
to  the  interest  of  the  beirs  and  persons  interested 
in  the  estate  to  sell  this  undivided  interest  and 
retain  the  vacant  lots,  and  it  was  also  recom- 
mended that  the  surplus  from  the  sale  be  applied 
to    improving    the    vacant    lots. 

The  parties  owning  the  remaining  undivided  in- 
terest in  the  properly  excepted  to  the  report.  No 
exception  was  filed  bj  the  guardian  of  the  minors, 
nor  was  any  exception  tiled  by  the  creditors.  The 
exceptions  were  overruled,  and  report  confirmed, 
and  the  sale  of  the  undivided  interest  was  di- 
rected, and  it  w»  sold  for  $7,750.  Chas.  M. 
Krck,  one  of  the  tenants  in  conmion,  owning  one- 
fourth  of  the  same  pr<4>erty,  became  the  pur- 
chaser. 

The  purchaser  then  filed  a  petition  to  set  aside 
the  sale  to  himaeii  upon  the  grounds  hereafter 
stated.  This  petition  was  dismissed,  and  the  sale 
was  confirmed,  and  Erck,  the  purchaser,  has  jalone 
appealed    and    assigned    errors. 

It  is  said  the  Court  erred  in  looking  to  the 
insolvency  proceedings  to  determine  whether  the 
land  should  be  sold,  and  the  contention  is  that 
the  record  in  that  ease  was  not  competent,  but 
evidence  de  novo  should  have  been  taken  to  es- 
tablish    such    facts; 
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We  think  there  was  no  error  in  this.  All  the 
parties  interested  in  the  land  and  its  sale  were 
parties  to  that  proceeding.  The  owners  of  the 
other  interests  in  the  storehouse  were  not  neces- 
sary parties  to  that  proceeding  nor  in  the  present 
case  are  they  interested  in  the  question  of  the 
amount  of  the  debts  or  the  sale  of  the  real 
property    of    the    estate    to    pay    them. 

So  far  as  the  facts  sho^vn  by  this  record  ex- 
tend, those  parties  were  not  concerned  or  inter- 
ested,  and  the  previous  steps  taken  in  the  ad- 
ministration of  the  estate,  and  upon  the  suggestion 
of  insolvency,  were  entirely  competent  and  proper 
to  be  used  in  the  present  proceeding,  as  they  are 
all  but  steps  in  a  proceeding  to  sell  the  land 
and  administ.er  the  estate.  Curd  &  Wife  v.  Bon- 
tier    et    aL,     4     Cold.,     632. 

The  second  assignment  is  to  the  report  of  the 
Clerk  that  the  undivided  interest  in  the  store- 
house and  lot  should  be  sold  instead  of  the  va- 
cant    lot. 

It  is  said  it  is  not  judicious  to  sell  undivided 
interests  in  realty  when  there  is  property  belong- 
ing in  its  entirety  to  the  estate,  and  that  bidders 
are  not  so  apt  to  bid  its  value  for  undivided  in- 
terests as  when  they  are  buying  the  property  in 
its  entiretv.  There  are  no  facts  stated  to  sustain 
this  assignment,  but  it  appears  to  be  an  expression 
of  opinion  on  the  part  of  the  counsel.  There  is 
no    allegation    that    the    price    brought    was    not    full 
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value,  and,  as  a  matter  of  fact,  it  was  greater 
than  the  valuatipn  put  on  it  by  expert  real  es- 
tate brokers  by  some  $250  or  more.  Moreover, 
it  appears  that  by  the  eadxnateB  the  other  real 
estate  was  not  sufficient  to  pay  the  Uebts,  and 
this  interest  would,  in  all  probability^  hare  to  be 
sold    even    if    the    remaining    vacant    lots    were    sold. 

In  addition  the  tenants  in  common  or  anv  one 
of  them  could  at  pleasure  force  a  sale  of  the 
house  and  lot  for  purposes  of  partition.  All  of 
these  facts  show  the  advisability  and  necessity  for 
selling    this    undivided    interest    in    the    storehouse. 

There  can  be  no  doubt  of  the  jurisdiction  of 
the  Probate  Court  of  Shelby  County  to  make  this 
sale  for  the  purposes  for  which  it  was  made. 
Connell    v.    Walker,    6    Lea,    709. 

It  ^dll  be  noted  that  the  only  person  appeal- 
ing and  now  complaining  is  the  purchaser.  We 
are  of  opinion  that  imder  the  proceedings  he  ob- 
tained a  good  and  perfect  title  and  that  none 
of  the  exceptions  taken  by  him  are  well  made, 
and  the  decree  of  the  Court  below  is  affirmed 
with     costs. 
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(Jackson,     May    11,    1901.) 

Wills.    Gives  tfrcmsmissfble  interest,  when. 

Under  a  devise  of  lands  to  testator's  daughter,  and,  upon  her 
death  without  issue,  to  her  surviving  brothers  and  sisters,  or 
their  issue,  the  daughter  takes  a  vested  and  transmissible 
interest,  subject  to  the  contingency  of  dying  without  issue, 
and  her  issue  take,  not  under  the  will,  by  inheritance  from  her. 

Cases  cited  and  approved:  Petty  v.  Moore,  5  Sneed,  128;  Owen  v. 
Hancock,  1  Head,  563;  Alston  v,  Davis,  2  Head,  266;  Cowan, 
McClung  &  Co.  V.  Wells,  5  Lea,  684. 

Cited  and  distinguished:  Springfield  v,  Jackson,  11  Lea,  348; 
Turner  v.  Ivie,  5  Heis.,  222. 


FROMC     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
M.    B.    Tbezevant^    Sp.    Ch. 

R    P.     Caby    for    Williamson. 

J.    B.    Heiskbll    for    Tunis. 

Welkbs,  J.  In  the  shape  this  cause  comes  be- 
fore this  Court  it  is  a  bill  to  have  *the  rights 
of  complainant  declared  in  a  tract  of  land  con- 
taining four  acres^   and  to  have  the   same  partitioned 
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and  to  have  construed  the  ^vill  of  B.  B.  De- 
Graffinreid.  Complainant's  right  depends  upon  the 
construction  of  the  will  of  B.  B.  DeGraffinredd. 
This  will  was  mndo  A])ri!  4,  1840,  with  s  cod- 
icil dated  14th  September,  1S55,  and  disposed  of 
a  large  amount  of  land,  slaves  and  personal  prop- 
erty. 

The  testator  left  a  son,  Ilenrv  E.,  who  died 
intestate  and  without  issue,  a  daughter,  Elizabeth 
Springfield,  who  died  leaving  one  son,  Baker  C. 
Springfield^  who  is  still  alive,  but  has  now  no 
interest  in  the  controversy,  a  daughter,  Agnes  I. 
Fleece,  who  died  intestate  and  without  issue,  and 
a  daughter,  Sarah  B.  Green,  who  died  intestate 
September  28th,  1900,  leaving  defendant,  J.  N. 
Green,  as  her  only  living  child,  and  complainant, 
Ada  F.  Williamson,  as  her  grandchild,  the  daugh- 
ter of  a  deceased  child,  and  a  grandson,  Josiah 
Evans,  who  died  intestate  after  his  grandmother, 
leaving    no    children. 

Complainant  can  only  recover  upon  the  right 
of  her  grandmother,  Sarah  B.  Green,  under  the 
terms  of  the  will  of  her  father,  B.  B.  DeGraf- 
finreid,  and  she  claims  one-eighth  of  the  property. 
Defendants,  except  J.  N.  Green,  claim  under  a 
conveyance  from  Baker  C.  Springfield,  Sarah  B. 
Green  and  J.  N.  Green,  and  they  are  in  pos- 
session. 

The  Chancellor  held  that  Mrs.  Sarah  B.  Green 
took    an    absolute    estate    in    her    share    in    this    land, 
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and  that  passed  by  her  deed  to  Tiinis,  the  an- 
cestor of  defendants,  and  from  this  portion  of 
the     decree     the     complainant     appealed. 

He  also  held  that  complainant,  Ada,  took 
equally  witli  her  uncle,  J.  N.  Green,  in  all  the 
other  property  of  the  estate  devised  to  Mrs.  Green 
except  the  land  described  in  the  bill,  and  from 
this  part  of  the  decree  J.  N.  Green  appears  to 
have    appealed,    but    has    assigned    no    errors. 

It  is  assigned  as  error  for  complainant  that 
the  Court  incorrectly  held  that  Sarah  B.  Green 
took  an  absolute  estate,  and  not  for  life  only, 
with  remainder  to  her  children  and  their  descend- 
ants. 

The  provisions  of  the  will  which  bear  upon 
the  title  and  interest  of  Mrs.  Green  are  long 
and  complicated,  the  property  being  settled  upon 
and  vested  in  trustees,  but  the  language  upon 
which    the    controversv    turns    is    as    follows: 

*TJpon  the  decease  of  either  of  my  said  daugh- 
ters, Sarah  and  Agnes,  or  grandson,  Josiah,  or 
all,  without  leaving  living  child  or  children  or 
descendants  of  such,  then  the  portion  allowed  for 
such  child  or  children  or  grandchildren  so  dying 
without  leaving  child  or  living  descendants  of 
such,  to  go  in  equal  proportion  to  the  survivors," 
or,  put  in  shorter  language,  the  limitation  to  Mrs. 
Green  is  to  her,  and  upon  her  death  without  is- 
iue,    then    to    her    sundving    brothers    and    sisters. 

The     contention     on     complainant's     part     is     that 
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the  proper  construction  of  such  limitation  is  that 
in  the  event  there  is  issue  as  in  the  case  of 
Mrs.  Green,  sunh  issue  take  a  remainder  under 
the    will,    while    for    the     defendants    the    contention 

is  that  in  the  event  there  is  issue  the  estate  of 
the  first  taker,  Mrs.  Green,  became  absolute.  In 
other  words  the  estate  was  vested  in  Mrs.  Green 
subject  only  to  be  defeated  by  her  dying  without 
issue. 

This  will  has  heretofore  been  partially  construed 
in  the  case  of  Sprin-g field  v.  Jackson,  11  Lea, 
348,  the  exact  question  in  that  case  being  the 
power  of  Blount  Springfield  to  sell  the  land  given 
to    his    wife. 

Tt  was  said  in  that  case  that  the  title  of  Mrs. 
Springfield  upon  her  death  vested  in  her  son, 
Baker  C,  by  the  terms  of  the  will  of  DeGraf- 
finreid. 

But  the  provision  under  which  Mrs.  Springfield 
held  her  title  is  not  the  same  as  that  vesting 
title  in  Mrs.  Green,  but  as  to  Mrs.  Springfield, 
it  is  provided  in  the  third  section  of  the  will 
that  her  share  on  her  death  should  go  to  her 
child  or  children  or  their  descendants,  and  on  fail- 
ure of  such  to  revert  to  the  estate,  while  in  the 
devise  to  Mrs.  Green  there  is  no  provision  that 
the  property  should  go  to  her  children  or  their 
descendants,  but  simply  that  if  she  died  without 
issue  then  her  share  is  to  go  to  her  brothers  and 
sisters. 
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In  other  words,  as  to  Mrs.  Springfield's  share 
there  is  an  express  limitation  to  her  children  and 
their  descendants,  while  in  the  case  of  Mrs.  Green 
there  is  no  such  provision.  For  the  same  reason 
and  on  the  same  ground  this  case  is  distinguished 
from    Turner    v.    Ivie^    5    Heis.,    222. 

The  consequence  is  that  as  to  Mrs.  Green's 
share  it  is  absolute  under  the  terms  of  the  will, 
except  in  the  one  contingency  that  she  die  leaving 
no  issue,  and  that  contingency  not  having  hap- 
pened, but  she  having  died  leaving  issue,  the 
estate  was  absolute,  and  would,  in  the  absence  of 
any  other  disposition,  have  passed  to  her  heirs 
as  such,  and  her  children  would  have  had  no 
interest  as  devisees,  though  they  might  have  taken 
as  heirs.  But  in  the  meantime  she  and  her  son, 
defendant  J.  N".  Green,  disposed  of  her  interest 
in  the  estate  to  the  ancestor  of  defendants,  and 
vested  in  him  all  their  interest,  share  and  estate. 
Petty  V.  Moore,  5  Sneed,  128;  Owen  v.  Hancoch, 
1  Head,  563;  Ahton  v.  Davis,  2  Head,  260; 
Cowan,  McClung  &  Co.  v.  Wells,  5  Lea,  684. 
These  cases  in  substance  hold  that  under  like 
limitations  and  terras  the  birth  and  survival  of 
a  child  determines  the  contingency,  and  the  estate 
is  vested  and  absolutt^,  and  there  being  no  express 
limitation  to  the  children,  none  will  be  implied, 
and    thev    will    take    nothing    as    devisees. 

There  is  a  provision  in  the  will  that  "upon  the 
decease     of     either     of     my     cliildren     without     issue" 
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her  estate  shall  go  over  to  the  survivors  or  their 
issues,  but  this  does  not  mean  the  issue  of  the 
daughter  dying,  but  of  the  brother  or  sister,  and, 
moreover,  the  contingency  is  the  death  of  the 
daughter  without  issue,  a  contingency  which  did 
not    happen    in    the    case    of    Mrs.    Green. 

There  are  some  expressions  in  the  will  which 
are  relied  upon  as  indicating  an  intention  upon 
the  part  of  the  testator  to  limit  the  estate  of 
his  daughters  and  this  is  no  doubt  true,  but  the 
question  is.  To  what  extent  do  the  limitations  go? 
We  think  the  expressions  relied  on  only  go  to 
the  extent  of  vesting  the  estate  in  trustees  for 
the  use  of  the  daughters  and  in  trust  for  the 
support  and  maintenance  of  their  children,  but  not 
to  the  disposition  of  the  estates  after  the  death 
of  the  daughters,  which  is  dependent  alone  on 
the  contingency  of  dying  without  issue,  so  far 
as    Mrs.    Green    is    concerned. 

It  follows  that  there  is  no  error  in  the  decree 
of  the  Chancellor,  and  it  is  affirmed  and  the  bill 
is  dismissed  as  to  all  the  defendants  except  J.  N. 
Green.  As  to  him  it  is  affirmed,  he  not  having 
prosecuted    his    appeal    by    assigning    errors. 

The  cost  of  appeal  will  be  equally  divided  be- 
tween the  complainant  and  said  J.  "N".  Green. 
The  costs  of  the  Court  below  will  remain  as  ad- 
judged   by    the  Chancellor. 
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DimsooMB   V.   Randolph. 
(Jackson.     May    11,    1901.) 

1.  Pabtt  Wall.    De^nUUm^  natwre  and  constnicticn  of. 

A  party  wall  is  the  division  wall  between  two  connected  and 
mutually  supporting  buildings,  either  both  actually  erected  or 
one  only  contemplated,  of  different  owners,  connecting,  but 
not  necessarily  standing  half  on  the  land  of  each,  ordinarily 
maintained  at  mutual  cost,  and  always  with  the  right  of  each 
owner  to  insert  therein  his  timbers.  Its  sources  are  three:  An 
express  or  implied  contract  between  the  parties;  prescriptive, 
which  is  a  particular  form  of  the  implied  contract;  a  statute, 
or  municipal  by-law.  When  it  is  by  a  contract  the  contracting 
terms,  as  judicially  interpreted,  determine  the  rights  of  the 
parties.     {Post,  pp.  97,  98.) 

2.  Samie.    Exists  by  contract,  when. 

A  division  wall  between  two  town  lots,  the.  property  of  different 
owners,  is,  in  legal  contemplation,  a  party  wall,  though  erected 
wholly  by  one  of  the  parties,  in  the  main  upon  his  own  lot, 
where  it  was  done  under  a  contract  with  the  other  party  that 
the  footing,  and,  to  a  small  extent,  the  wall,  might  be  extended 
over  on  the  latter's  property,  and  that  it  should  be  so  con- 
structed that  the  latter  might  use  it  as  a  party  wall,  and  that 
he  should  have  the  right  to  do  so  upon  payment  of  one-half 
ts  value.     {Post,  pp.  98-101.) 

3.  Sams.    NeiUier  party  can  cut  opening  in. 

Neither  party  has  the  right  to  cut  windows  or  openings  in  a 
party  wall,  and  will  be  enjoined  from  doing  so.  {Post,  pp. 
101-103.) 

4.  Estoppel.    To  deny  party's  right  to  maintain  windows  in  party 

waU. 

One  of  the  proprietors  of  a  party  wall,  who  permits  the  other  to 
cut  windows  and  openings  in  the  wall  at  considerable  expense, 
and  by  his  conduct  induces  the  belief  that  he  does  not  object 
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to  same,  is  estopped  afterwards  to  object  to  the  continnance 
and  maintenance  of  such  windows  or  openings,  in  the  absence 
of  any  showing*  of  injury  therefrom,  or  of  any  desire  to  use 
that  part  of  the  wall.     {Post,  pp.  103-105.) 
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Appeal  from  Chancery  Court  of  Shelby  County. 
F.    H.    Hbiskell,    Ch. 

PiEKSON    &    EwiNG    for    Dunscomb. 

Ranpot.P7x  &  Sons  and  Tubley  &  Turley  for 
Randolph. 

McAlisteu,  J.  The  questions  presented  for  our 
determination  upon  this  record  are,  first,  the  right 
of  the  defendant,  Randolph,  to  maintain  windows 
and  openings  in  a  certain  division  wall  between 
his  premises  and  those  of  the  complainant;  second, 
the  liability  of  complainant  for  the  wall  which 
stands  near  the  shed  erected  by  the  complainant 
<)n  the  rear  of  his  lot.  The  facts  necessary  to 
be  stated  for  a  clear  understanding  of  the  issues 
betvi'een  the  parties  are  that  complainant  and  de- 
fendant are  owners  of  adjoining  lots  on  the  east 
side  of  Main  street  in  the  city  of  Memphis. 
On  the  18th  of  October,  1890,  these  adjacent 
proprietors    entered    into    a    written    contract    provid- 
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ing  for  the  erection  of  a  division  wall  between 
their    adjoining    premises. 

Defendant  Randolph  erected  his  building  and 
wall,  completing  same  on  August  1,  1891.  The 
Randolph  building  was  seven  stories  in  height, 
containing  ten  stores  on  the  ground  floor  and 
about  two  hundred  and  forty  rooms,  or  divisions 
for  rooms,  on  the  floors  above  the  ground  floor. 
The  i-ooms  are  designed  for  the  use  of  profes- 
sional and  business  men  for  oflices  and  places  of 
business,  and  are  largely  occupied  for  those  pur- 
poses. In  lSt»8  defendant  Randolph,  in  order  to 
promote  the  romfort  of  his  tenants  as  well  as 
to  increase  the  rental  value  of  the  property,  caused 
windows  to  be  cut  in  the  south  (division)  wall 
on  east  floor  of  the  building  opposite  each  of 
the  tliree  main  halls  extending  through  from  north 
to  '•outh.  Those  windows  were  put  in  without  in 
any  way  weakening  or  injuring  the  wall  of  the 
Iniilding.  Three  windows  were  cut  on  the  second 
floor,  two  on  the  third  floor,  two  on  the  fourth 
floor,  three  on  the  fifth,  and  two  on  the  sixth 
•loor. 

It  further  aj^peari?  that  in  »Tuly,  ISOD,  this 
injunction  bill  was  filed  by  Mrs.  Dunscomb  against 
defendant,  Randolph,  in  which  it  was  alleged  that 
the  complainant  was  about  to  commence  the  erec- 
tion of  a  building  on  her  lot  adjoining  the  Ran- 
dolph premises,  and  that  the  windows  and  open- 
ings   in    the    south    wall    of    the    Randolph    building. 
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made  by  the  defendant,  Randolph^  for  his  own  use 
and  benefit^  would  obstruct  and  interfere  with  the 
complainant  in  the  erection  of  her  building,  and 
wore  in  violation  of  the  contract,  which  gave  com- 
plainant    right     to     build     to     the    south     wall. 

The  bill  prayed  an  injunction  restraining  the 
defendant  from  in  any  manner  interfering  with 
the  use  by  the  complainant  of  the  wall  as  a 
party  wall  in  the  building  she  was  about  to  com- 
mence. 

The  bill  also  prayed  that  the  written  contract 
be  specifically  performed  by  the  defendant,  Ran- 
dolph, and  that  he  be  required  to  close .  all  open- 
ings and  windows  in  the  wall  and  that  he  be 
required  to  fulfill  the  terms  of  the  contract  pro- 
viding   for    the     party    wall. 

It  also  prayed  that  the  value  of  the  wall  space 
to  be  used  by  the  complainant  in  the  erection 
of  her  building  be  fixed  and  ascertained,  to  the 
end     that    she    might  pay    the    same. 

An  injunction  issued  as  prayed  upon  the  fiat 
of  Hon.  Jacob  S.  Galloway,  Judge.  Complainant 
then  proceeded,  and  erected  a  two-story  building, 
adjoining  same  to  the  division  wall.  On  the  4th 
of  December,  1899,  the  parties  appeared  in  open 
Court    and    agreed,    viz.: 

First,  that  complainant  had  paid  defendant,  Ran- 
dolph, the  sum  of  $1,458.88  as  full  payment  for 
a  half  interest  in  that  portion  of  the  south  wall 
of     her     building     which     had     been     used     by     the 
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complainant    in    the  erection  of  the    two  story    building 
recently    constructed    by    her. 

Second,  that  defendant,  Randolph,  agreed  at  once 
to  iill  in  and  close  up,  at  his  own  cost,  the  win- 
dows in  the  south  wall  which  were  covered  or 
reached  by  the  building  of  complainant,  but  did 
tliis;  as  he  claimed,  of  his  own  volition  and  did 
not  concede  that  the  contract  obligated  him  to  do 
so,  etc.  This  included,  the  agreement  stated,  the 
windows  which  were  partially  covered  by  the  build- 
ing of  complainant  as  well  as  those  which  were 
completely    covered     by     it. 

The  agreement  further  stipulated  it  was  not  to 
affect  the  right  of  complainant  to  demand  that  all 
the  windows  be  closed,  and  this  question  was  left 
open  for  determination  in  this  cause,  and  all  other 
questions  not  specifically  settled  were  reserved.  The 
agreement  of  the  i)arties  was  made  the  decree  of 
the    Court. 

Defendant,  Randolph,  then  filed  an  answer  and 
cross  bill.  In  his  cross  bill  defendant  alleged 
that  complainant,  in  addition  to  using  the  por 
tion  of  the  south  wall  of  his  building  for  the 
purpose  of  her  two-story  building,  constructed  i 
brick  v/all  on  the  south  and  east  side  of  his 
lot  and  attached  it  to  the  east  end  of  the  ?outh 
wall  of  the  Randolph  building,  making  a  compnct 
wall  on  the  east ;  that  complainant  then  construefed 
on  the  south  side  of  her  lot  a  stable  and  shed, 
to     be     used     as     a     shelter     for     animals:     that     t]io 
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roofs  of  borh  the  shed  and  stable  rest  upon  and 
are  connected  with  the  top  of  tlie  wall  constructed 
hy  the  complainant  on  the  east  and  south  sides 
of  her  lot.  Defendant  then  stated  that  complain- 
ant is  indebted  to  him  for  the  value  of  the 
wall  so  used  by  her,  in  addition  to  the  poi-tion 
of    the    wall    for    which    she    has    already    paid. 

Defendant,  Eandolph,  then  proceeded  to  state  his 
understanding  and  interpretation  of  the  written 
contract. 

It  is  stated  that  the  one  purpose  of  the  pnr- 
ties  was  to  render  the  said  wall  of  the  building 
of  the  said  Eandolph  sufficient  and  useful  "as 
and  for  a  party  wall,"  and  not  then  to  make  it 
a  party  wall,  etc  This  idea,  it  is  claimed,  is 
clearly  expressed  in  the  provision,  to  wit:  ^'^But 
if  Mrs.  Dunscomb  or  her  representatives  should 
hereafter  conclude  not  to  use  the  said  Randolph 
v/all  as  a  party  wall  and  build  for  herself,  she 
may  use  the  sixteen  inches  of  footing  to  build 
upon    as    her    wall." 

It  is  then  averred  that  as  the  complainant  was 
not  bound  by  the  contract  to  use  the  wall  as  a 
party  wall,  but  had  the  option  to  build  her  own 
wall,  there  was  no  obligation  upon  the  said  Ran- 
dolph to  treat  the  wall  as  a  party  wall  in  fact,* 
or  to  anticipate  the  fact  that  complainant  would 
ever  use  the  wall  as  a  party  wall,  until  she 
made  her  election  so  to  treat  it  and  notified  him 
of    the    fact. 
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It  is  further  insisted  that  no  title  to  or  in- 
terest in  the  wall  or  in  the  ground  on  which 
the  wall  stood  was  granted,  but  only  the  right  to 
use  it.  In  other  words,  complainant  took  no  in- 
terest in  the  wall  under  the  contract,  but  would 
acquire  the  interest  when  the  use  was  made  and 
then    the    interest    would    be    valued    and    paid    for. 

It  is  further  insisted  that  in  the  contract  the 
wall  is  stated  to  be  the  wall  of  the  said  Ran- 
dolph; that  this  wall  was  not  a  party  wall,  but 
complainant  was  authorized  to  make  use  of  it 
"as  and  for  a  party  wall."  Jt  is  averred  that 
no  part  of  the  wall  was  put  upon  the  lot  of 
complainant,^  but  that  it  was  placed  exactly  on  the 
outside,  along  the  south  line  of  the  property  of 
the  said  Randolph  and  the  north  line  of  the 
property     of     the     complainant. 

It  was  further  insisted  by  defendant  that  the 
wall  being  entirely  on  his  land  and  having  made 
no  contract  with  complainant  as  to  the  construc- 
tion or  character  of  his  own  wall,  he  htid  at  all 
times  reserved  and  had  the  right  to  change  or 
alter  the  wall  as  he  saw  proper,  making  openings 
therein  for  windows  and  doing  with  the  wall  as 
his  own  interest  dictated,  subject  only  to  the 
terms  and  provisions  of  his  contract  with  the  com- 
plainant. 

There  is  no  allegation  in  complainant's  bill  that 
the  windows  cut  on  the  south  wall  of  the  Ran- 
dolph   building    in     any    way    injure    the    complain- 
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ant  or  her  property,  or  interfere  with  her  en- 
joyment of  it,  or  decrease  its  value,  or  in  any 
way  inconvenience  her  or  those  who  occupy  her 
property. 

The  answer  avers  as  a  matter  of  fact  that 
the  windows  are  no  injury  or  inconvenience  what- 
ever to  complainant  and  do  not  increase  the  risk 
of  fire  on  her  premises  or  the  rate  of  premiiun 
for    insurance. 

The  answer  also  asserts  that  as  complainant 
had  for  the  first  time  elected  to  use  the  por- 
tion of  the  wall  of  tlie  defendant,  Randolph,  after 
the  windows  had  all  been  cut  in  the  wall,  she 
had  by  the  contract  only  the  right  to  use  the 
wall  in  such  condition;  that  complainant  had  built 
her  house  and  had  thus  accepted  the  wall  in  the 
condition  it  was  then  in,  with  all  the  windows 
and  without  change,  and  had  thereby  estopped  h'^r- 
self  from  objecting  to  the  character  of  the  wall 
and  from  insisting  on  the  closing  of  the  windows 
therein    or    the    making    of    other    changes. 

It  is  further  averred  that  Mrs.  Dunsoomb, 
through  her  agents,  knew  that  the  windows  were 
being  placed  in  the  south  wall  of  the  Randolpli 
building  at  the  time  the.y  were  constructed,  and 
made    no    objection    thereto. 

The  Chancellor,  on  the  hearing,  decreed  that 
the  complainant,  Mrs.  Marietta  Dunscomb,  was  not 
entitled     to     require     the     defendant,     Randolph,     to 
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close  the  windows  as  they  now  exist,  in  the  south 
wall    of    his    bxiilding,    and    dismissed    the    bill. 

It  was  also  decreed  that  Randolph  was  not  en- 
titled, under  bis  contract,  to  recover  for  that  por- 
tion of  his  wall  adjoining  the  stable  and  shed, 
which  had  been  erected  in  the  rear  of  complain- 
ant's two-story  bnilding,  and  the  Chancellor  ac- 
cordingly dismissed  the  cross  bill.  The  canse  is 
now  before  this  Court  on  writs  of  error  sued 
out    by    both    parties. 

Complainant  DtmscomVs  second  assignment  is,  viz.: 

*^t  was  error  in  the  Chancellor  to  hold  that 
the  south  wall  of  the  Randolph  building  could 
be  maintained  as  a  party  wall,  as  was  agreed  by 
contract  to  be  done,  and  at  the  same  time  allow 
openings  therein,  and  the  Court  erred  in  refusing 
to  grant  the  relief  prayed  for  by  the  bill  and  in 
refusing  to  require  the  defendant,  Randolph,  to 
close  the  windows  cut  in  the  said  wall  by  him 
since    its    erection." 

We  will  first  consider  the  legal  character  of  the 
division  wall  in  controversy,  viewed  in  the  light 
of  the  written  contract  of  the  parties  and  the 
law    governing    such     walls. 

Mr.  Bishop,  in  his  work  on  ^'Non  Contract 
Law,"    thus    defines    a    party    wall,    viz. : 

Art  914.  *'A  party  wall  is  the  division  wall 
between  two  connected  and  mutually  supportimr 
buildings,  either  both  actually  erected  or  one  only 
contemplated,     of     different     owners,     commonly     but 
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not  necessarily  standing  half  on  tlie  land  of  oach. 
ordinarily  maintained  at  mntxial  cost,  and  always 
with  the  right  of  each  owner  to  insert  therein 
his     timbers." 

Art.  915.  "Its  sources  are  three — an  express 
or  implied  contract  between  the  parties,  prescrip- 
tion, which  is  a  particular  form  of  the  implied 
contract,    a    statute    or    municipal    by-law." 

Art.  916.  "  .  .  .  When  it  is  by  a  con- 
tract the  contracting  terms,  as  judicially  inter- 
preted, determine  the  rights  of  the  parties."  Bish- 
op's Non  Contract  Law ;  Am.  &  Eng.  Enc.  of 
Law,    vol.    18,    p.    5. 

In  Watson  v.  Oray,  14  Ch.  D.,  192,  194,  Pry, 
J.,  gives,  among  other  definitions  of  the  phrase 
"party    wall,"    the    following: 

"Then,  thirdly,  the  term  may  mean  a  wall 
which  belongs  entirely  to  one  of  the  adjoining 
owners,  but  is  3ubject  to  an  easement  of  right 
in  the  other  to  have  it  maintained  as  a  dividing 
wall    between    the    two    tenants." 

It  will  be  observed,  in  the  first  place,  that  the 
object  and  purpose  of  constructing  this  wall  is 
thus  clearly  expressed,  viz.:  "Whereas,  it  is  de- 
sirable that  the  said  wall  of  the  said  building 
of  the  said  Kandolph  should  be  straight  and  also 
that  the  same  should  be  so  constructed  that  it 
may  be  used  as  a  party  wall  by  the  said  Kan- 
dolph and  the  said  Mrs.  Marietta  Dunscomb  and 
those    who    may    succeed    to    their    respective    rights." 
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The  location  of  the  wall  is  then  defined,  viz. : 
"Upon  the  line  of  the  said  Randolph  for  its  en- 
tire length,  except  at  a  point  95.1  feet  from 
Main  street,  where  it  strikes  the  line  of  the  said 
Mrs.  Marietta  Diinscomb  8.5  feet  from  the 
north  line  of  a  building  now  upon  her  lot  and 
runs  within  the  wall  of  said  building  about  twen- 
ty-one feet,  more  or  less,  until  it  intersects  the 
line  dividing  said  lots  of  the  said  Randolph  and 
the  said  Mrs.  Marietta  Dunscomb,  and  follow  the 
said  line  thence  to  the  west  line  of  Mulberry 
street.  *' 

The    contract    proceeds    to    say: 

•'It  is  further  agreed,  in  order  to  render  the 
said  wall  of  the  said  building  of  the  said  Ran- 
dolph .  sufficient  and  useful  as  and  for  a  party 
wall,  as  before  contemplated,  that  the  said  Ran- 
dolph, and  his  agents  and  employees,  shall  have 
the  right  to  extend  the  footings  from  Main  street 
on  the  west  to  Mulberry  street  on  the  east  six- 
teen (16)  inches  beyond  the  outside  line  of  said 
wall,  and  into  the  property  of  the  said  Mrs. 
Marietta  Dunscomb,  such  footings  to  be  and  re- 
main   permanently    a    part    of    said    wall." 

It    is    then    provided: 

"It  is  further  agreed  between  the  said  parties 
that  the  said  Marietta  Dunscomb,  or  her  heirs  or 
assigns,  may  at  any  time  hereafter  use  the  said 
wall  to  be  erected  by  the  said  Randolph,  .  .  . 
they    paying    at    the    time    they    use    the    same    one- 
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half  the  value  of  the  entire  wall  so  far  as  they 
make  use  of  the  same^  such  value  to  be  ascer- 
tained by  agreement  between  the  parties  at  the 
time,  or  otherwise;  j^uch  value,  however,  not  to 
exceed    the    original    cost    of    the    wall    used." 

We  think  it  quite  plain  from  these  provisions 
of  the  contract  tJiat  it  was  the  intention  of  the 
parties    to    establish    this    wall    as    a    party    wall. 

The  wall  was  to  be  built  in  part  upon  the 
ground  claimed  by  Mrs.  Dunscomb,  for  it  is  re- 
cited that  the  latter  is  to  permit  the  house  in 
the  rear  of  her  lot  to  be  torn  down  and  rebuilt 
by  the  said  Randolph  in  order  to  straighten  his 
line. 

It  is  insisted  by  Randolph  that  Mrs.  Dunscomb 
had  no  title  to  the  8  feet  5  inches,  but  it  .  is 
admitted  that  she  had  possession,  and  was  ac- 
tually occupying  the  ground  and  voluntarily  sur- 
rendered any  right  she  might  have  in  the  prem- 
ises in  order  to  build  this  wall.  Deman  v.  OoU 
herg,    2    Shannon's    Cases,    18. 

Tt  is  further  recited  in  the  contract  that  the 
footings  and  foundations  of  this  wall  shall  extend 
sixteen  inches  into  the  ground  owned  by  complain- 
ant,    Dunscomb. 

But  while  these  features  of  ownership  are  pat- 
ent in  the  contract,  that  question  is  immaterial 
if  it  otherwise  appears  that  a  party  wall  was  to 
be    established. 

In    Watson    v.     fhay,    14-    Ch.    D.,    192-194,    Fry, 
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Judge,  among  other  definitions  of  a  party  wall, 
gives    the     following,     to     wit: 

"Then,  thirdly,  the  term  may  mean  a  wall 
which  helongs  entirely  to  one  of  the  adjoining 
owners,  hnt  is  snbiect  to  an  easement  or  right 
in  the  other  to  have  it  maintained  as  a  dividing 
wall  between  the  two  tenants/'  We  are,  therefore, 
of  opinion  that  the  written  contract  between  the 
parties  provided  for  the  erection  of  a  party  wall 
in  the  le^al  acceptation  of  that  term,  and  that 
as  snch  both  parties  are  entitled  to  have  it  main- 
tained. 

The  wall,  then,  boing  in  our  opinion  a  party 
wall,  the  next  question  presented  is  whether  either 
party    may    cut    windows    or    openings    in    the    wall. 

The  exact  question  was  presented  in  Graves  et 
al  V.  Smith,  6  vSo.  Rep.  (Ala.,  1889),  p.  308, 
and    it    is    said: 

"There  is  no  statute  in  the  State  regulating 
the  subject  of  party  walls,  as  in  England  and 
some  of  the  American  States.  The  question  is, 
therefore,  to  be  determined  by  the  principles  of 
tlie  common  law  bearing  on  easements  of  this 
nature.  It  is  our  opinion  that  a  party  wall  must 
ordinarilv  bo  construed  to  menn  a  solid  wall, 
without  windows  or  openings.  Snch  openings  tend 
to  weaken  the  strength  of  the  structure,  and  im- 
pair its  value  for  lateral  support  of  the  adjoin- 
ing building.  They  prevent,  or  render  inconvenient, 
the    utilization    of    the    wall    for    the    erection    of    an 
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additional  story  for  the  building.  They  also  in- 
crease the  hazards  of  fire  and  injuriously  affect 
the  adjoining  proprietor  by  unduly  exposing  his 
premises  in  various  objectionable  ways,  which  read- 
ily snggej^t  themselves  without  any  elaborate  enum- 
eration. If  allowed  to  continue,  moreover,  for  a 
period  of  twenty  years,  the  privilege  of  tlie  ad- 
joining owner  would  mature  into  a  perfect  legal 
right  under  the  doctrine  of  prescription.  The  cros.i 
easement  which  the  appellee  had  in  the  wall  was, 
in  our  opinion,  violated  by  the  attempt  of  the 
defendants  to  create  the  openings  for  the  Tvindows, 
sought     to     be     restrained     by    injunction.^' 

In  Maimer's  appeal,  81  Pa.  St.  Rep..  64,  the 
defendant  laid  a  foundation  "partly  upon  the 
plaintiff's  and  partly  on  the  defendant's  line,''  but 
erected  the  wall  "whoUv  within  his  own  line," 
and  in  this  wall  made  four  windows.  It  was 
sought  to  have  the  same  closed,  and  the  bill  was 
maintained,  it  being  adjudged  that  the  "defendant 
was  bound  to  make  the  erection  a  solid  wall," 
and  it  was  further  held:  "If  the  builder  starts 
the  foundation  as  a  party  wall,  thus  taking  the 
land  of  the  ad  joiner,  he '  must  carry  it  up  so  as 
to  give  the  adjoiner  all  the  benefits  of  a  party 
wall." 

The  Court  said:  "The  wall  mentioned  in  the 
plaintiff's  bill  is  clearly  a  party  wall.  The  de- 
fendant could  not,  by  receding  upon  the  founda- 
tion   of    a    part    of    it,    carry    up    that    part    within 
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his  OAvn  line,  so  as  to  destroy  the  character  of 
the  entire  wall,  and  thus  secure  to  himself  the 
privilege  of  openings  in  it  inconsistent  widi  its 
character    as    a    party    wall/' 

It  is  insisted,  however,  by  defendants  that  com- 
plainant is  estopped  to  object  to  the  windows 
now  c<jmplalned  of,  since  she  consented  to  their 
being  placed  there.  This  contention  is  based  upon 
the  following  state  of  facts.  As  stated,  the  con- 
tract between  these  parties  was  dated  October  18, 
1.^90.  The  Randolph  building  was  completed  about 
August  1st,  TS91.  No  -windows  were  opened  until 
the  year  1S98.  On  the  16th  of  September,  1898, 
while  the  openings  for  the  windows  were  being 
cut,  Mrs.  Dunscomb  addressed  defendant,  Ran- 
dolph, the  following  letter,  to  wit:  "I  am  told 
that  you  are  cutting  windows  in  the  south  wall 
of  your  building,  comer  Main  and  Beal  streets, 
and  hereby  notify  you  that  I  will  hold  you  re- 
sponsible for  any  damage  to  my  property  or  to 
any  one  on  my  property  by  brick  or  other  ma- 
terial   falling." 

About  this  time  eT.  S.  Dunscomb,  Mrs.  Diins- 
corab's  son  and  agent,  saw  George  Randolph,  the 
son  of  the  defendant,  and  told  him  he  did  not 
mean  to  threab^n  a  lawsuit  in  the  letter  re- 
ferred to,  but  simply  to  put  thc;  defendant,  Ran- 
dolph, on  his  guard,  that  no  further  damage 
might    be     doiie    by    brick    falling    on     the     roof     of 
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his  mother's  house  and  in  the  yard,  endangering 
the    tenants    as    well    as    the    building. 

There  was  no  complaint  of  the  windows  being 
cut  in  the  wall.  Randolph  thereupon,  without  fur- 
ther complaint  from  Mrs.  Dunscomb,  proceeded  at 
considerable  expense  to  finish  cutting  the  windows, 
and  they  were  thence  used  for  the  purposes  of 
the  building  until  July  21,  1899,  when  a  formal 
complaint  was  made  by  letter  of  that  date  and 
the  present  injunction  bill  was  filed.  Complain- 
ant then  proceeded  and  erected  her  two-story  build- 
ing    during    the    pendency    of    the    present    suit. 

It  should  be  stated  that  after  the  agreed  de- 
cree was  entered  herein,  the  defendant,  Handolph, 
closed  the  four  windows  by  bricking  them  up, 
thus  making  solid  that  portion  of  the  wall  cov- 
ered   by    complainant's    two-storv    building. 

The  windows  which  remain  open  are  one  on 
the  second  floor,  two  on  the  third,  two  on  the 
fourth,  three  on  the  fifth,  and  two  on  the  sixth 
floor.  Complainant  has  no  use  for  the  wall  at 
the  present  time,  and  the  windows  do  not  inter- 
fere 'with  her  building  nor,  according  to  the  proof, 
do     thev    increase    the     risk     of    firo     or    the     rates 

of    insurance. 

We  think  that  under  the  facts  stated,  Mrs. 
Dunscomb  must  be  held  to  have  acquiesced  in 
the  cutting  of  the  windows  and  to  the  use  of 
the  wall  by  defendant  for  this  purpose,  until 
such     time     as     she    may     desire    to    use     the     wall 


APRIL  TERM,  1901.  105 

Dunscomb  v,  Randolph. 

nnder  the  *  terms  of  the  contract  If  Mrs.  Duns- 
comb  had  intended  to  object  to  this  use  of  the 
wall  by  Randolph,  she  should  have  interposed  this 
objection  when  the  windows  were  being  cut,  biit 
instead  of  this,  she  only  objected  to  the  damage, 
or  injury,  which  might  be  done  her  property,  or 
tenants,  by  falling  brick  or  material,  thus  per- 
mitting "Randolph  to  incur  a  large  expense  under 
the  belief  that  complainant  consented  to  the  use 
of    the    wall. 

We  therefore  hold  that  complainant  is  estopped 
by  her  letter  and  implied  acquiescence  in  the 
cutting  of  such  windows,  as  well  as  the  repre- 
sentations of  J.  S.  Dunscomb;  her  son  and  agent, 
to  insist  that  the  windows  shall  now  be  closed. 
But  we  do  not  mean  to  hold  that  complainant 
has  forever  estopped  herself  to  demand  that  such 
windows  be  closed,  but  her  acquiescence  in  the 
cutting  of  such  windows,  and  their  consequent  use, 
will  only  be  presumed  until  such  time  as  she 
may  desire  to  use  the  wall  for  the  purposes  con- 
templated   by    the    contract 

So  far  as  defendants'  cross  bill  is  concerned,  we 
need  say  nothing  further  than  that  in  our  opin- 
ion the  proof  thereunder  fails  to  establish  any 
claim     for     recx)very,     and     the     same     is     dismissed. 

For  the  reasons  stated,  the  decree  of  the  Chan- 
cellor is  afRrmed.  The  costs  of  the  appeal  will 
be    divided. 
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(Jackson.     May     11,     1901.) 

1.  Declaration.     SujSMent  for  personal  injury  sustained  in  another 

State. 

In  an  action  by  a  passenger  agfainst  a  common  carrier  for  per- 
sonal injury  sustained  from  derailment  and  overturning  of  a 
coach  in  another  State,  it  is  not  essential  that  the  declaration 
shall  aver  the  breach  of  aoy  statute  of  that  State.  It  is  suffi- 
cient if  the  declaration  avers  a  case  of  common  law  negligence. 
(Post,  pp.  109,  110.) 

Case  cited  and  approved:  Railroad  v,  Reagan,  96  Tenn.,  128. 

2.  Same.     Avers  ca>se  of  common  law  iiegligence. 

A  declaration  makes  a  prima  fcuAe  case  of  actionable  negligenoef 
at  common  law,  which  avers  that  defendant  is  a  common  car- 
rier, and  that  plaintiff,  as  its  lawful  passenger,  was  injured  by 
derailment  and  overturning  of  its  coach,  in  which  he  was 
traveling.     {Post,  p.  110.) 

3.  Common  Cabbieb.    Presumpt/Um  of  negligence  from  derailment  of 

coojch. 

Injury  to  passenger  from  derailment  of  a  coach,  in  which  he  is 
traveling,  raises  a  prima  fade  presumption  of  negligence  on 
the  part  of  a  common  carrier,  and  casts  upon  it  the  burden  of 
showing  that  the  accident  causing  the  injury  was  unavoidable 
by  the  exercise,  on  its  part,  of  the  utmost  degree  of  care,  skill, 
and  foresight.     {Post,  PP-  110-117.) 

4.  Same.     Measure  of  duty  to  passengers. 

Common  carriers  are  not  insurers  of  the  safety  of.  their  passen- 
gers, but  they  are  held  to  the  exercise  of  the  greatest,  highest 
or  utmost  care,  skill,  and  foresight  that  human  experience 
and  observation  and  the  known  laws  of  nature  suggest  as  con- 
ducive to  the  passenger's  safety,  and  capable  of  being  put  into 
practice;  or,  to  express  it  otherwise,  they  are  held  to  the  exer- 
cise of  such  active,  solicitous  care,  skill,  and  foresight  as  Intel- 
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ligent,  suitably-trained,  and  very  cautious  persons  would  be 
expected  to  exercise  for  their  own  personal  protection  in  the 
same  business  and  surroundings,  and  with  the  instrumentali- 
ties required  and  employed;  and  this  obligation,  in  the  case  of 
railway  carriers,  applies  not  only  to  the  selection  and  use  of 
suitable  carriages,  motive  power,  appliances,  and  servants,  as 
in  case  of  stage  lines,  but  also  to  the  proper  construction  and 
maintenance  of  roadbed  and  tracks.     {Post,  pp.  124^131.) 

Cases  cited  and  approved:  Railroad  u  Elliott,  1  Cold.,  611;  Rail- 
road V,  Messino,  1  Sneed,  221;  Ferry  Co's.  v.  White,  99  Tenn., 
256;  Transit  Co.  v.  Venable,  105  Tenn.,  460. 

Cited  and  distinguished:  Railroad  v.  Mitchell,  11  Hels.,  404; 
Sommers  v.  Railroad,  7  Lea,  204;  Young  v.  Bransford,  12  Lea, 
237;  Railroad  v.  Stewart,  13  Lea,  437. 

5.  Same.     Charge  of  Court  correctly  and  aufflbieTUly  defines  carrier's 
duty  to  passenger. 

In  an  action  by  a  passenger  against  a  common  carrier  for  injury 
resulting  from  derailment  of  a  coach,  the  Courtis  charge  as  to 
the  carrier's  duty  is  correct  and  adequate,  and  makes  refusal 
to  give  additional  requests  proper,  which  is  in  these  words,  to 
wit:  **In  this  case,  if  you  believe  from  all  the  evidence  that 
the  sleeping  car  in  which  plaintiff  was  a  passenger,  was 
derailed  and  overturned  as  a  direct  and  proximate  result  of  a 
rain,  which  was  so  heavy,  unusual,  and  extraordinary  that  it 
could  not  have  reasonably  been  expected  or  anticipated  by 
defendant  railroad  company,  and  that  such  unusual  and  extra- 
ordinary rain  was  the  cause  of  a  portion  of  defendants  rail- 
road embankment  giving  away,  and  the  consequent  derail- 
ment of  said  sleeping  car  in  which  plaintiff  was  a  passengeri 
and  that  said  accident  could  not  have  been  prevented  by  the 
exercise  of  the  utmost  degree  of  care  and  vigilance  on  the  part 
of  the  defendant,  then  plaintiff  cannot  recover.  .  .  .  De- 
fendant railroad  company,  as  a  common  carrier,  does  not  insure 
the  absolute  safety  of  its  passengers,  and  is  not  responsible 
for  the  direct  and  violent  acts  of  a  nature  which  could  not 
reasonably  have  been  foreseen  and  guarded  against  or  pre- 
vented by  the  exercise  of  a  high  degree  of  care,  skill,  and  pru-' 
deuce,  and  if  the  defendant  railroad  company  maintained  its 
culvert  and  the  railroad  embankment  at  the  point  where  the 
accident  occurred  in  a  good  condition,-  aud  the  same  were  safe 
for  all  emergencies  which  could  reasonably  have  been  antici- 
pated by  it,  and  at  the  time  of  the  injury  complained  of  de- 
fendant  was  in  the  exercise  of  the  utmost  degree  of  care  and 
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pradenoe,  both  in  the  matter  of  the  maintenance  of  said  em- 
bankment and  in  the  operation  of  its  trains  over  the  same, 
then  said  defendant  is  not  liable.  If  yon  find  from  the  testi- 
mony that  defendant  was  without  neg^ligence  in  the  construc- 
tion and  maintenance  of  the  culvert,  and  that  the  injury  to 
plaintiff  was  the  result  of  an  inevitable  accident,  and  such  as 
no  human  foresight  could  avert,  then  the  defendants  would 
not  be  liable,  and  your  verdict  must  be  in  favor  of  the  defend- 
ant."   {Post,  pp.  12(hi22.) 

0.  Saicb.     Charge  correctly  defines  carrier's  duty  cts  to  oonstrucUon 
and  maintenance  of  bridges  and  culverts. 

In  an  action  by  a  passen^r  a^inst  a  common  carrier  for  injury 
sustained  by  derailment  of  car  caused  by  defective  culvert,  the 
Courtis  charge  is  correct  and  adequate  in  these  words,  to  wit: 
''The  measure  of  diligence  required  in  th«t  maintaining  of 
bridges  and  culverts  by  railroad  companies  is  that  the  char- 
acter and  size  of  the  stream,  the  extent  and  situation  of  the 
agricultural  land  about  it,  and  the  nature  of  the  rainfalls  and 
floods  affecting  it,  shall  pe  ascertained  and  provided  for  so  far 
as  the  exercise  of  ordinary  foresight,  care,  and  skill  can  accom- 
plish them,  but  there  is  no  requirement  that  the  recurrence  of 
cyclones,  cloudbursts,  and  the  like  shall  be  foreseen,  or 
guarded  against,  though  it  is  known  that  they  have  many 
times  happened.  And,  therefore,  if  you  find  from  the  proof 
that  the  culvert  was  of  sufBcient  capacity  to  carry  off  safely 
all  ordinary  accumulations  of  water,  and  that  the  defendant 
constructed  and  maintained  the  same  with  due  care  and  fre- 
quently inspected  the  same,  and  it  appeared  to  be  amply  suffi- 
cient for  all  purposes,  then  the  Court  charges  you  that  the 
company  would  not  be  liable  for  the  injury  suffered  by  the 
plaintiff  from  such  extraordinary  downpour  of  rain,  or  cloud- 
burst, as  overtaxed  the  capacity  of  said  culvert  and  caused  a 
washout  in  same."    {Post,  pp.  122,  123.) 

7.  Pboximatb  Caubk.     What  is. 

Where  the  unsafe  condition  of  a  culvert  that  causes  derailment 
of  a  coach  and  injury  to  a  passenger  has  been  caused  by  the 
concurrence  as  proximate  causes  of  the  act  of  God,  to  wit:  an 
unprecedented  rain,  and  the  negligence  of  the  carrier  in  its 
construction  or  repair,  the  carrier  is  liable  for  such  injury  of 
its  passenger,  provided  it  is  reasonably  certain  that  the  unpre- 
cedented rain  would  not  alone,  without  the  concurring  negli- 
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genee  of  the  carrier,  have  produced  the  same  result.    {Pott, 
pp,  123,  124,) 

Cases  cited  and  approved:  Boeppe  v.  Railroad,  104  Tenn.,  427; 
Express  Co.  v.  Jackson,  92  Tenn.,  327. 

8.  Chabgs  of  Court.    Refusal  of  requests  proper. 

It  is  not  error  to  refuse  to  g^ive  additional  instruction,  upon 
request  of  a  party,  where  same  are  substantially  covered  by 
the  original  charge.    (Po^t,  p.  123.) 

Cases  cited  and  approved:  Kaufman  v.  Fye,  99  Tenn.,  145;  Rail- 
road 17.  Pugh,  97  Tenn.,  624;  Railroad  v.  Reag'an,  96  Tenn.,  129. 


FROM      SHELBY. 


Ajjpeal  in  error  from  Circuit  Court  of  Shelby 
Countv.      L.    H.    EsTEs^    J. 

Fentresb    &    Cooper    for    Railroad. 

Watson    &    Fitzhuoh    for    Kuhn. 

Caldw>xl,  J.  On  the  night  of  April  29  a 
sleeping  car,  attached  to  a  passenger  train  of  the 
Illinois  Central  Railroad  Company,  was  derailed, 
and  thrown  down  an  embankment,  near  the  village 
of  Boaz,  Kentucky.  Simon  Kuhn,  one  of  the 
sleeping  passengers,  was  thrown  violently  from  his 
berth    and    seriously    injured    in    his    person. 

Some  time  thereafter  he  sued  the  company  in 
the  Circuit  Court  of  Shelbv  Countv,  Tennessee, 
and     there     obtained     verdict     and     judgment        for 
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$1,000  damages.  From  the  action  of  the  trial 
Judge  in  refusing  a  new  trial,  the  company 
prosecutes    this    appeal    in    error.       ^ 

The  first  assignment  of  error  complains  of  the 
failure  of  the  Court  below  to  sustain  the  de- 
murrer which  challenged  the  plaintiff's  declaration 
for  not  averring  that  the  wrong  therein  attributed 
to  the  defendant  was  actionable  under  some  law 
or  statute  of  the  State  of  Kentucky,  where  his 
injury    was     received. 

The  demurrer  was  rightly  overruled.  Having 
sued  to  enforce  a  common  law  liability  only,  it 
was  not  necessary  that  the  plaintiff  should  aver 
the  existence  of  any  local  law  giving  him  a 
right  of  action.  It  was  sufiicient  in  such  case, 
for  him  to  aver  with  reasonable  circumstantiality, 
as  he  did,  that  the  defendant  was  a  common  car- 
rier, and  that,  while  its  lawful  passenger,  the  car 
in  which  he  was  being  transported  was  over- 
turned, to  his  personal  injury  and  damage.  That 
was  enough  to  disclose  an  actionable  breach  of 
common  law  duty  on  the  part  of  the  defendant, 
and  more  was  not  required  by  any  rule  of  good 
pleading.      Railroad   v.    Beagen,    96    Tenn.,    128-137. 

The  second  assignment  of  error  is  directed  against 
the  refusal  of  the  Court  to  instruct  the  jury 
that  "the  burden  is  upon  the  plaintiff,  K"uhn,  of 
showing,  aiBrmatively,  negligence  on  the  part  of 
the    defendant/' 
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This    instruction    is    not    sound,    hence    its    refusal 
by    the    Court    was    proper. 

Although  not  insurers  against  all  damage  caused 
otherwise  than  by  the  act  of  God  or  the  public 
enemy,  as  common  carrierc  of  goods  are.  passen- 
ger carriers  are  nevertheless  legally  bound  to  ex- 
ercise the  utmost  degree  of  care,  skill  and  fore- 
sight to  accomplish  a  safe  transportation;  and  this 
obligation  lus  to  railway  carriers,  includes  the  requi- 
site attention  not  only  in  the  selection  and  use  of 
suitable  carriages,  motive  power,  appliances  and  serv- 
nnts,  as  in  the  case  of  stage  lines,  but  also  the 
proper  con^-'tniction  and  maintenance  of  roadbed 
and  tracks.  Hutchinson  on  Carriers  (2d  Ed.), 
Sees.  498  to  505  inclusive,  and  524-533;  4  Elliott 
on  Railroads.  Sees.  1583  to  1580,  inclusive:  Kav's 
Negligence  of  Imposed  Duties,  Sec.  4;  Cooley  on 
Torts,  642;  Christie  v.  Origgs,  2  Camp.,  79; 
f^tolcps  V.  Saltonstall,  13  Peters,  181,  191;  Pefifi- 
sylvania  Co,  v.  Roy,  102  TT.  S.,  451;  OUasnn  v. 
Virginia  Midland  Railroad  Co.,  140  U.  S.,  435; 
Ingnlls  v.  Bilh,  9  Met.,  1 ;  Railroad  v.  Ellloti, 
1  Cold.,  611,  616;  Railroad  v.  Messino,  1  Sneed, 
221;  Railroad  v.  Mitchell,  11  Heis.,  400;  Femj 
Cos.  V.  White,  99  Tenn.,  256,  264,  265;  Rail- 
road V.  Sanger,  15  Grattan,  230,  237;  Dodge  v. 
Steamship  Co.  (Mass.),  2  L.  K.  A.,  84,  and 
note;  Palmer  v.  Pennsylvania  Co.  CN.  J.),  2 
L.  R.  A.,  262,  and  note;  Railroad  v.  Anderson 
(Md.\    8    I.    R.    A.,     673,    and    note;     13    L.    E. 
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A.J  95,  note;  Wharton  on  Law  of  iNTegligence, 
Soo8.  628  to  636:  5  Am.  and  Eng.  Eno.  of 
Law,  519  to  587j  inclusive,  and  citations;  1 
Shearman  and  Redfield  on  Negligence  (5th  Ed.), 
Sec.    51;    2    lb.,    Sees.    494,    495,    497,    499. 

Himian  experience  and  observation,  in  connection 
with  the  laws  of  nature,  have  shown  that  a  faithful 
discharge  of  those  duties  ordinarily  prevents  the 
upsetting  of  the  stage  coach  or  the  derailment 
of  the  railroad  car,  and  that  such  a  catastrophe 
seldom  occurs  except  through  the  omission  of  some 
part    of    the    carrier's    obligation. 

Therefore,  all  the  law  required  of  this  plaintiff, 
in  the  first  instance,  was  to  show  that  the  de- 
fendant was  a  common  carrier,  that  he  was  its 
lawful  passenger,  and  that  the  injuries  sued  for 
were  caused  by  the  derailment  and  overturning 
of    the    coach    in    which    he    was    traveling. 

That,  without  more,  was  sufficient  to  constitute 
a  prima  facie  case  of  actionable  negligence  on 
the  part  of  the  defendant;  and,  to  rebut  the 
presumption  of  negligence  arising  from  proof  of 
those  facts,  it  was  incumbent  on  the  defendant 
to  prove  that  it  had  done  all  within  its  power 
to  avoid  h  disaster  of  that  kind.  Stohes  v.  Sal' 
Imistall,  13  Peters,  ISl;  Railroad  Co.  v.  Pollard, 
22  Wallace,  341;  Oleeson  v.  Virginia  Midland 
nailroad  Co.,  14-0  U.  S.,  435,  443;  2  Shear.  & 
Red.  on  :N'eg.,  Sees.  516,  617;  4  Elliott  on  Rail- 
roads,   Sec.    1684;    Ray's    Neg.    of    Imp.    Du.,    Sec. 
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5y  pp.  24,  25;  5  Am.  and  Eng.  Enc  of  Law 
(2d    Ed),    627. 

Other  cases  to  the  same  effect  are  very  nu- 
merous, but  they  need  not  be  cited  in  this  opin- 
ion. Manv  of  them  are  referred  to  in  notes  bv 
tl'e    text    writers    just    mentioned. 

TrimMt  Co.  V.  Venahle,  105  Tenn.,  460,  which 
is  a  case  of  collision,  stands  upon  the  same 
ground  as  this  one.  and,  hence,  is  authority  for 
the     foreiroing     proposition. 

The  plaintiff  in  the  case  of  Gleeson  v.  Vlr- 
ginm  Midlnvd  Railroad  Co,,  supra,  was  a  clerk 
on  a  postal  c'^.r  l)eing  transported  by  the  defend- 
ant. A  portion  of  this  train  was  derailed  by  a 
landslide  and  in  the  disaster  the  plaintiff  received 
the    injuries    sued    for. 

In  the  course  of  the  opinion  Mr.  Justice  La- 
mar, speaking  for  the  Court,  said:  ''Since  the 
decision  in  Stokes  v.  SaUonstalT,  13  Pet,  181, 
.iTid  Railroad  Company  v.  Pollard,  22  Wall.,  341, 
it  has  been  settled  law  in  this  Court  that  Ihe 
happening  of  an  injurious  accident  is,  in  pas- 
senger  cases,  prima  facie  evidence  of  negligence  on 
the  part  of  the  carrier,  and  that  (the  passenger 
being  himself  in  ihe  exercise  of  due  oare),  the 
burden  then  rests  upon  the  carrier  to  show  that 
itR  whole  duty  was  performed,  and  thai  the  in- 
jury   was    unavoidable    by    hmnan    foresight." 

The    rule    announced    in    those    cases    has    received 
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general  acceptance,  and  was  followed  at  the  pres- 
ent term  in  Inland  &  Seaboard  Coasting  Go.  v. 
Tolson,    139    TJ.    S.,    551;    140    U.    S.,    443. 

The  present  case  is  readily  differentiated  from 
tliat  of  Bat' road  v.  Mitchell,  11  Heis.,  400,  upon 
the  fact  tJiat  here  the  injurj'  resulted  from  n 
deroilmi^nt  of  the  coach  in  which  the  plaintiff  was 
riding,  while  there  the  injury  in  suit  resulted 
from  the  fallinc  of  the  plaintiff's  intestate  under 
the  wheels  of  a  moving  car  as  he  was  attempting 
to    alight    therefrom. 

The  one  occurrence  implies  negligence  on  the 
part  of  the  defendant,  the  other  does  not.  This 
distinction  was  drawn  in  that  case.  11  Heis., 
404,  405.  Also,  in  So7nmer8  v.  Railroad,  7  Lea, 
204,  205,  and  Yovng  v.  Bradford,  12  Lea,  237, 
and    Railroad    v.    Stewart,    18    T-^a,    437. 

The  very  nature  of  the  fact  that  a  passenger 
has  been  injured  by  derailment  of  a  train  or 
car  indicates  some  omission  of  duty  by  the  car- 
rier and  creates  a  presumption  of  negligence  on 
its  part..  2  Shear.  &  Red.  on  i^eg.,  Sec.  516; 
4  Elliott  on  Railroads,  Sec.  1634,  p.  2566; 
Hutchinson  Car.,  Sees.  800,  801;  5  Am.  and 
Eng.  Enc.     of    Law     (2d     Ed.),     627. 

Judge  Elliott,  after  defining  the  high  degree  of 
care  to  be  exercised  by  passenger  carriers  and  re- 
ferring to  derailments,  on  the  page  cited  uses 
This    language,    viz.: 
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"As  such  so-callcfl  accidents  do  not  ordinarily 
happen,  however,  unless  the  company  fails  to  ex- 
crtfise  such  care,  and  as  it  is  better  able  to 
e.\plain  how  they  happened,  proof  of  the  derail- 
ment of  the  car  and  injury  thereby  caused  to 
the  passenger  generally  raises  a  presumption  that 
the  company  was  negligent.  But  the  presumption 
is  not  conclusive,  for  it  may  be  rebutted  by 
showing  that  the  injury  arose  from  an  unavoid- 
able accident,  or  an  occurrence  which  could  not 
have  been  prevented  by  the  highest  practicable  de- 
gree   of    care    and    foresight." 

For  the  same  reason  negligence  on  the  part 
of  the  carrier  is  presumed  from  the  fact  that  a 
passenger  receives  injuries  in  a  collision.  Transit 
Go.  V.  V  enable,  105  Tenn.,  460;  1  L.  R.  A., 
681,  note;  4  Elliott  on  Railroads,  Sec.  1635;  5 
Am.  and  Eng.  Enc.  of  Law  (2d  Ed.),  625,  and 
cases     cited. 

■ 

The  rule  is  fully  stated  and  elaborately  illus- 
trated in  section  516  of  2  Shearman  &  Redfield 
on    Negligence,    as    follows: 

"The  more  fact  of  an  injury  suffered  by  a 
passenger,  while  on  his  journey,  without  any  evi- 
dence connecting  the  carrier  with  its  cause,  is 
not  sufficient  to  raise  a  presumption  of  negligence 
on  the  part  of  the  carrier.  But  proof  of  injury 
sufferexl  from  contract  with  anything  for  which  the 
carrier  was  responsible,  or  which,  as  a  general 
rule,    he    ought    to    have    guarded    against,    or    from 
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tlie  absence  of  anytliing  which,  as  a  general  mle, 
he  ought  to  have  supplied,  is  snfRcient  to  put 
him    upon    his    defense. 

"Having  establiahed  so  much,  the  plaintiff  is 
entitled  to  recover,  without  proving  affirmatively 
that  the  surrounding  circumstances  were  of  that 
character  to  which  the  general  rule  was  meant 
to  apply,  and  without  showing  by  what  particular 
acts  of  misc^onduct  or  negligence  the  injury  was 
occasioned. 

'*Thu^.  for  example,  it  is  a  general  rule  that 
a  railroad  company  must  maintain  a  good  track 
and  roadbed.  Proof  of  a  breach  of  the  track, 
bv  which  the  cars  were  thrown  off,  is  therefore 
sufficient  evidence  of  negligence  to  put  the  com- 
pany ujwn  its  defense  in  an  action  by  a  pas- 
senger. 

**So,  in  general,  a  railroad  company  is  bound 
to  keep  its  track  clear;  and  therefore  the  pres- 
ence of  an  animal  or  other  obstruction  upon  the 
tmck,  cau?'ng  an  injury  to  a  passenger,  is  pre- 
sumptive   evidence    of    uegMgence. 

'*On  the  same  principle  the  mere  fact  of  a 
train  ci^minsr  into  collision  with  another  train,  or 
bavinsr  nm  off  the  tm^^k,  or  K^ing  several  hours 
behind  time,  or  the  breakinir  of  an  axle  or 
wheel,  or  tl:e  fnll  of  .<i  bridirv  i?  prima  fane 
r\^A  ^T^tv    of    ne<rlisrcni*e. 

'*So  the  overturn  of  a  car  or  stage  coach,  or 
ih'^    <s^^vAv.^    off    of    a    wheel,    or    the    breakinsr    of    a 
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Btpamboat's  paddle  or  propeller,  or  the  bursting  of 
lis  boiler,  is  presumptive  e^ddenoe  of  negligence, 
in  favor  of  a  passenger  injured  thereby.  Indeed, 
whenever  it  is  made  to  appear  that  the  accident 
resulted  from  defects  in  defendant's  roadbed,  ma- 
chinery, appliances,  or  method  of  operating  the 
road,  the  presumption  of  negligence  arises,  and 
the  onus  then  rests  upon  the  defendant  to  show 
that    the    injuries    were    caused    without    its    fault/' 

The  rule  and  the  reason  for  it  are  similarly 
expressed  and  exemplified  in  sections  800  and  801 
of    Hutchinson    on    Carriers. 

Immediately  after  the  present  disaster,  which  oc- 
curred at  night,  in  an  agricultural  district  and 
about  midwav  between  two  small  stations,  it  was 
discovered  that  a  brick  culvert  and  the  adjacent; 
embankment  of  earth  and  roadbed  had  been  so 
far  washed  out  as  to  weaken  the  foundation  of 
the  track  to  such  an  extent  that  it  gave  way, 
and  thereby  derailed  and  overturned  the  sleeping 
coach  after  the  preceding  part  of  the  train  had 
passed    over. 

In  explanation  of  the  hurtful  portion  of  these 
undisputed  facts  and  in  self-exoneration,  the  de- 
fendant introduced  testimony  tending  to  show  that 
the  culvert  had  always  heen  in  good  repair  up 
to  that  night,  and  of  ample  capacity  to  carry 
awav  all  water  comincr  to  it,  and  that  the  wash- 
out  had  just  been  caused  by  an  unprecedented 
downpour    ox     rain,     or     waterspout,     so    sudden     and 


118  JACKSON : 


Railroad  v.  Knhn. 


confined     to     so     limited     an     area     that     the     com- 
pany's   agents    and    servants    at    neither    of    the    neigh 
horing     st^itions,     or     elsewhere,     had     been     able     to 
nnticipate    or    discover    it    before    the    wreck    actually 
occiiiTed. 

The  plaintiff,  on  the  other  hand,  introduced  tes- 
timony tending  to  show  that  the  culvert  had  been 
out  of  repair  for  some  time,  that  a  part  of  its 
floor  and  lateral  support  had  been  washed  away 
previously  and  never  replaced,  and  that  the  rain- 
fall that  night,  though  a  hard  one,  was  not  un- 
precedented   in    that    locality. 

The  third  and  fourth  assignments  of  error  are 
ba^^ed  upon  the  Court's  declination  to  give  the 
jury    the    instruction    following,    to    wit: 

"Tf  you  are  satisfied  from  the  evidence  that  the 
culvert  of  defendants  was  constructed  and  main- 
tained in  a  reasonably  safe  and  proper  manner 
and  had  successfully  withstood  for  a  number  of 
years  the  ordinary  floods  in  that  immediate  neigh- 
borhood and  was  of  sufficient  size  and  capacity  to 
allow,  ordinarily,  all  the  accumulated  water  to 
pass,  but  on  the  night  of  the  accident  there  was 
an  uuprecodented  downpour  of  rain  and  a  sudden 
and  extraor<Hnarv  flood,  resultinss:  in  the  sudden 
im])airment  of  said  culvert,  whereby  the  track  and 
embankment  sank  to  such  an  extent  as  to  derail 
the  car  in  which  plaintiff  was  a  passenger,  and 
all  this  happened  in  the  night  time  before  de- 
fendant   had,    or    reasonably    could    have    had,    notice 
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of  its  impairment  and  repaired  the  same,  then 
the  (iet'endant  would  not  be  liable,  and  pbintiff 
cannot    recover. 

"The  dnty  of  the  defendant  company  as  to  its 
tracks  and  culverts  is  adequately  performed  if  they 
bo  so  constructed  and  maintained  a?  to  resist  tho 
ordinarj"    and    probable    action    of    the    elements. 

"2.  It  is  contended  by  the  defendant  that  there 
\vi»s  an  nnx)recedented  rainfall  in  that  immedinte 
vicinity  and  to  the  west  of  the  cnlvert,  which 
defendant  claims  nmounted  to  a  waterspout;  thnt 
the  water  a^^cnmnlated  at  the  fill  near  the  rail- 
road track,  in  larger  quantities  than  could  be 
oairripd  off  bv  the  brick  culvert  which  had  been 
built  there  when  the  road  was  originally  con- 
structed, to  wit:  twenty  years  or  more  pric-r, 
and  that  the  same  was  alwavs  resrarded  as  safe, 
:ipc^.  had  always  l^een  of  sufficient  capacity.  De- 
fendant further  claims  that  the  washout  and  break 
in  the  track  occurred  on  a  dark,  stormy  nifjht, 
,iTid  that  the  sleeper  in  which  the  plaintiff  wns  a 
passenger  was  precipitated  without  any  negligence 
on  the  part  of  the  company  from  the  track,  in- 
j:iring     plaintiff. 

^'The  Court  charges  you,  if  you  find  the  facts 
this  way,  then  the  railroad  company  would  not 
b<*  liable,  and  vour  verdict  should  be  in  favor  of 
the    defendant. 

"3.  If  you  find  from  the  proof  that  this  cul- 
vert   had    withstood    all    ordinarv    accumulations    and 
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€ow  of  water  for  a  long  period  prior  to  rhe 
tirHM'denc,  and  that  the  same  was  properly  con- 
st riK^ed  and  maintained,  and  that  on  the  night 
in  question  the  culvert  had  proved  insuflScient  lo 
carry  the  water  off,  and  a  grettt  pond  had  heen 
foi-ced  above  the  fill,  and  the  water  bored  the  fill 
nnt,  leavinsr  the  rails  and  ties  of  the  traok  nn- 
brt)ken,  and  that  this  happened  at  a  time  of 
night  nnd  under  circumstmces  which  rendered  it 
impossible  for  the  train  men  and  track  men  to 
know  exactly  the  situation,  and  you  further  find 
thnt  there  had  been  no  considerable  rain  i  mine- 
dial  ely  north  of  the  accident  and  immediately 
south  of  the  accident,  where  the  defendant's  sec- 
tion men  had  their  section  houses,  and  nothing 
nnnsnal  either  north  or  south  of  said  pbce  called 
their  attention  specifically  to  this  downpour  of 
rain,  and  you  further  find  that  the  engine,  ma- 
chinery and  cars  were  in  good  condition,  and  that 
under  these  circumstances  the  engine  and  train 
were  moving  at  a  reasonable  rate  and  that  tiie 
car  in  which  the  plaintiff  was  a  passenger  was 
under  theso  circnmstances  derailed  and  he  was  in- 
jured, then  the  defendant  would  not  be  liable  and 
vour   verdict   would    be    in    favor    of    the    defendant.'' 

The  charffe.  which  the  Court  doliverecl  to  the 
jvrj  before  these  instructions  were  requested  and 
declined,    i^ontained    these    passages,    nameH : 

"In  this  cause,  if  you  belieA-e  from  all  ti.e 
evidence    that    the    sleeping    car    in    which    plaintifl" 
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was  a  psssenger,  was  derailed  and  overturned  as 
a  direct  and  proximate  result  of  a  rain  wh'ch 
was  so  heavy,  unusual  and  extraordinary  that  it 
conld  not  have  reasonably  been  expected  or  an- 
ticipate*!  by  defendant  railroad  company,  and  that 
such  unusual  and  extraordinary  rain  was  the  cau?o 
of  a  portion  of  defendant's  railroad  embankment 
giving  away,  and  the  consequent  derailment  of  said 
sleeping  car  in  which  jdaintiff  was  a  passenger, 
and  that  said  accident  could  not  have  been  pre- 
vented by  the  exercise  of  the  utmost  degree  of 
care  and  vigilance  on  the  part  of  the  defendant, 
then  plaintiff  cannot  recover.  .  .  .  Defendant 
railroad  company,  as  a  comraon  carrier,  does  not 
insure  the  absolute  safety  of  its  passengers,  and 
irj  not  reaponsible  foi  the  direct  and  violent  acts 
of  nature  which  could  not  reasonably  have  been 
foreseen  and  guarded  against  or  prevented  by  the 
exercise  of  a  high  degree  of  care,  skill,  and  pru- 
dence, and  if  the  defendant  railroad  company  main- 
tained its  culvert  and  the  railroad  embankment  at 
the  point  where  the  accident  occurred  in  a  good 
condition,  and  the  same  were  safe  for  all  emer- 
gencies which  could  reasonably  have  been  antici- 
pated by  it,  and  at  the  time  of  the  injury  com- 
plained of  defendant  was  in  the  exercise  of  the 
utmost  degree  of  care  and  prudence,  both  in  the 
matter  of  the  maintenance  of  said  embankment 
and  in  the  operation  of  its  trains  over  the  same, 
then     said    defendant    is    not    liable. 
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"If  you  find  from  the  testimony  that  defendant 
was  wthout  negligence  in  the  construction  and 
maintenance  of  the  culvert,  and  that  the  injury 
to  plaintiff  was  the  result  of  an  inevitable  ac- 
cident, and  such  aa  no  hiunan  foresight  conld 
avert,  then  the  defendants  would  not  be  liable, 
and  your  verdict  must  be  in  favor  of  the  de- 
fendant. 

"The  measure  of  diligence  required  in  the  main- 
taining of  bridges  and  culverts  by  railroad  com- 
,  panics  is  that  the  character  and  size  of  the 
stream,  the  extent  and  situation  of  the  agricultural 
land  about  it,  and  the  nature  of  the  rainfalls 
and  floods  affecting  it  shall  be  ascertained  and 
provided  for  so  far  as  the  exercise  of  ordinary 
foresight,  care,  and  skill  can  accomplish  them,  but 
there  is  no  requirement  that  the  recurrence  of 
cvclones.  cloudbursts,  and  the  like  shall  be  fore- 
seen,  or  guarded  against,  though  it  is  known  that 
they  have  many  times  happened.  And,  therefore, 
if  you  find  from  the  proof  that  the  culvert  was 
of  sufficient  capacity  to  carry  off  safely  all  or- 
dinary accumulations  of  water,  and  that  the  de- 
fendant constructed  and  maintained  the  same  with 
due  care  and  frequently  inspected  the  same,  and 
it  appeared  to  be  amply  sufficient  for  all  pur- 
poses, then  the  Court  charges  you  that  the  com- 
pany would  not  be  liable  for  the  injury  suffered 
by  the  plaintiff  from  such  extraordinary  down- 
pour   of    rain,    or    cloudburst    as    overtaxed    the    ca- 
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parity  of  said  culvert  and  caused  a  washout  in 
same.*' 

Those  propositions  are  sound,  pertinent,  and  amplo 
to  present  the  defendant's  theory  of  the  catas- 
trophe; and  though  different  in  phraseology,  they 
really  cover  all  material  points  in  the  declined 
instructions.  It  was  not  incumbent  on  the  Court, 
therefore,  to  add  those  instructions,  nor  error  to 
decline  them.  Kaufman  v.  Fye,  99  Tenn.,  140; 
RaiCroad  v.  Pttgh,  97  Tenn.,  624;  Railroad  v. 
Reagan,    96    Tenn.,    129. 

It  is  not  a  matter  against  the  charge  in  point 
of  legal  soundness,  that  the  part  just  quoted  car- 
ries the  necessary  implication,  and  another  part 
Hctually  states  in  substance  that  the  defendant,  to 
avoid  liability  for  the  natural  consequences  of  the 
derailment,  must  show  not  ,  onlv  that  it  resulted 
from  an  unprecedented  rain  as  a  proximate  cause, 
bnt  also  that  the  defendant  was  free  from  prox- 
imate negligence  in  connection  with  the  condition 
and  capacity  of  the  culvert,  track,  and  roadbed, 
and  in  the  equipment  and  operation  of  the  train. 
For,  if  the  defendant's  omission  of  duty  in 
respect  of  any  of  those  things  concurred  as  a 
proximate  cause  with  an  unprecedented  rain  in 
producing  the  derailment,  the  defendant  would  be 
giiilty  of  actionable  negligence,  notwithstanding  the 
occurrence  and  harmful  operation  of  such  a  rain 
«8    an    "act    of    God"    in    the    legal    sense. 
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"It  is  universally  agreed  that  if  the  damage  is 
caused  by  the  concurring  force  of  the  defendant's 
negligence  and  some  other  cause  for  which  he  is 
not  responsible,  including  the  'act  of  Gtod?  or 
superior  human  force  directly  intervening,  the  de- 
fendant is  nevertheless  responsible,  if  his  negli- 
gence is  one  of  the  proximate  causes  of  the  dam- 
age, within  the  definition  already  given.  It  is 
also  agreed  that  if  the  negligence  of  the  defend- 
ant concurs  with  the  other  cause  of  the  injury 
in  point  of  time  and  place,  or  otherwise  so 
directly  contributes  to  the  plaintiff's  damage  that 
it  is  reasonably  certain  that  the  other  cause  alone 
would  not  have  sufficed  to  produce  it,  the  defend- 
ant is  liable,  notwithstanding  he  may  not  have 
anticipated  or  been  bound  to  anticipate  the  in- 
terference of  the  superior  force  which,  concurring 
with  his  own  negligence,  produced  the  damage. 
But  if  the  superior  force  would  have  produced 
the  same  damage,  whether  the  defendant  had  been 
negligent  or  not,  his  negligence  is  not  deemed  the 
cause  of  the  injury."  1  Shear.  &  Red.  Neg., 
Sec.  89;  Hutchinson  Car.,  Sees.  179,  180,  518, 
515;  Beopph  v.  Railroad,  104  Tenn.,  427;  3 
Thomp.  Neg.,  1085,  1087;  Express  Co,  v.  Jack- 
son,  92  Tenn.,  827;  4  Elliott  on  Railroads,  Sec. 
1457. 

Nor  was  it  error  for  the  Court  to  tell  the 
jury  that,  as  to  passengers,  the  defendant  was 
legally    bound    to    exercise     "the    utmost    degree    of 
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care  and  prudence,  both  in  the  matter  of  the 
maintenance  of  said  embankment  and  in  the  op- 
eration of  its  trains  over  the  same,"  and  that 
"any  neglect  to  use"  snch  care  and  prudence,  if 
operating  as  a  proximate  cause  of  the  plaintiff's 
injury,  would  subject  the  defendant  to  liability 
for    the    damages    sustained    by    him. 

The  assignment  of  error  calls  in  question  the 
phrase,  ^"utmost  degree  of  care  and  prudence,'' 
upon  the  alleged  ground  that  it  exacted  greater 
care  and  diligence  of  the  defendant  than  the  law 
requires. 

The  exaction  made  in  the  charge  is  amply 
justified  bv  the  authorities  already  cited  on  that 
subject  in  a  former  part  of  this  opinion.  The 
adjudged  cases  and  text-writers  are  unanimous  in 
holding  passenger  carriers  to  a  very  strict  account- 
ability, the  principal  difference  being  in  the  phrase- 
ology of  the  rule,  which  some  express  in  one 
form     and    others    in    other    forms. 

The  formulation  adopted  by  the  trial  Judge  has 
heretofore  met  the  approval  of  this  Court  (1 
Sneed,  226;  1  Cold.,  616;  99  Tenn.,  264,  265), 
and  probably  occurs  as  frequently  as  any  other 
to    be    found    in    the    books. 

The  followina:  are  some  of  the  manv  authorities 
in  which  the  word  "utmost,"  as  in  this  case,  is 
used  to  define  the  degree  of  care  and  prudence, 
or     skill     or     caution,     or     diligence     or     vigilance  or 

• 

foresight,     legally    incumbent     on     passenger     carriers. 
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namely:  Sfohes  v.  Salioiistall,  13  Peters,  190; 
Pennsylvania  Co,  v.  Roy,  102  U.  S.,  456;  Dodge 
V.  Steamship  Co,  (Mass.),  2  L.  R.  A.,  84;  In- 
galls  V.  BiliSj  9  Mat,  1 ;  Railroad  Co.  v.  Ander- 
son (Md.),  8  L.  R.  A.,  673;  Coddington  v. 
Railroad  Co.,  102  K  Y.,  Qd;  Flint  v.  Norwich, 
6  Blatchford,  158:  IJencke  v.  Railroad,  69  Wis., 
401;  Pittsburg  v.  Hinds,  53  Pa.  St,  512;  Rail- 
road V.  Pittsburg,  123  111.,  9;  Railroad  v.  Mes- 
sino,  1  Sneed,  226;  Ferry  Cos.  v.  TTAt^e,  99 
Tenn.,  264,  265;  Jackson  v.  Taltett,  3  Stark,  37; 
3  E.  C.  L.,  307:  2  Rap.  &  M.  Dig.  of  R'y 
Law,  Sec.  139,  and  citations;  Booth  on  Street 
Railways,  Sec.  328;  Ray's  Neg.  Imp.  Du.,  p.  24; 
Wharton  Law  of  Neg.,  Sec.  636;  1  Shear.  & 
Red.  Neg.,  Sec.  51,  and  notes;  2  lb.,  Sec.  495, 
and  notes;  Hutchinson  Car.,  Sees.  799,  800,  801, 
501,  and  notes.  These  notes  cite  a  large  number 
of  the  other  adjudged  cases  in  which  the  word 
"'ntmost''  has  been  approved  in  the  connection 
stated. 

The  language  used  by  this  Court  in  Railroad 
v.    Messino,    supra,    is    as    follows: 

"When  railroad  companies  engage  in  the  busi- 
ness of  common  carriers  they  undertake  that  the 
road  is  in  good  traveling  order  and  fit  for  use, 
and  that  the  engines  and  carriages  employed  are 
roadworthy  and  properly  constructed,  and  fur- 
nished according  to  the  present  state  of  the  art, 
and,     if    an     injurj'     results     from    the     imperfection 
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of  the  road,  carriages,  or  the  engines,  the  com- 
panies are  liable,  unless  the  imperfection  was  of 
a  character  in  no  degree  attributable  to  their  neg- 
ligence. They  are  also  bound  for  a  due  applica- 
tion upon  the  part  of  their  servants  and  agents 
of  the  necessarj*^  attention,  art,  and  skill,  and  if 
the  injury  to  the  plaintiff  might  have  been  avoided 
by  the  utmost  degree  of  care  and  skill  on  the 
part  of  the  agents  and  servants  of  the  companies, 
they    are    liable."      1     Sneed,    226. 

This  Court  employed  the  word  "highest"  in 
the  same  connection,  and  to  express  exactly  the 
same  thought,  in  Bailroad  v.  Elliott,  1  Cold., 
616;  and  other  Courts  have  done  likewise.  Le 
Barron  v.  Terry  Co.,  11  Allen,  816;  Taylor  v. 
Railroad,  48  'S.  H.,  301,  310;  Dodge,  v.  Steam' 
ships  Go.  (Mass.),  2  L.  R.  A.,  87,  and  note  p. 
84;  Tb.,  262,  note;  13  L.  R.  A.,  96,  note:  Cod- 
dington  v.  Railraod  Co.,  supra;  Heucke  v.  Rail- 
road, 69  Wis.,  401;  Boothe  Street  Railways,  Sec. 
328. 

In  the  cases  of  Railroad  v.  Derby,  14  How., 
486,  and  Steamboat  v.  King,  16  How.,  474,  and 
Pennsylvania  Co.  v.  Roy,  102  IT.  S.,  466,  the 
Court  remarked:  ''When  carriers  undertake  to  con- 
vey persons  by  the  powerful  agency  of  steam, 
public  policj'  and  safety  require  that  they  be  held 
to    the    greatest    possible    care    and    diligence." 

Other  authorities,  like  the  Court  in  one  instruc- 
tion    in    this    case,     giving     still     another    expression 
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of  the  same  rule  of  strict  accountability,  charge 
passenger  carriers  with  all  that  'Tiuman  foresight*' 
can  suggest  for  the  safety  of  their  customers. 
Christie  v.  Griggs,  2  Camp.,  79;  Oleeson  v.  Bail- 
road,  UO  IT.  S.,  443;  Stokes  v.  Saltonslall,  IS 
Pet,  191;  Weed  v.  Railroad,  5  Duer,  193;  Mav- 
erick V.  Railroad,  36  K  Y.,  378;  8  L.  R.  A., 
673,  note;  2  lb.,  85,  note;  2  Shear.  &  Red. 
Neg.,  Sec.  495;  Hutchinson  Car.,  Sees.  500,  501, 
502;  Wharton  Law  of  T!feg.,  Sec.  636;  Boothe 
Street    Railways,    Sec.    328. 

Judge  Cooley  says  the  carrier's  legal  undertak- 
ing with  his  passengers  is,  ^'that,  as  far  as 
human  foresight  and  care  can  reasonably  go,  he 
will    transport    them    safely."     Cooley    on    Torts,    642. 

Hutchinson  (Sec.  501)  indicates  a  preference 
from  the  adjudged  case,  for  the  phrase,  "as  far 
as  human  care  and  foresight  will  go"  (which 
seems  to  have  originated  with  Christie  v.  Origgs, 
2  Camp.,  79,  cited  and  followed  in  Stokes  v. 
SaltonstnU,  13  Pet.,  191,  and  other  cases),  saying, 
however  (Sec.  502)  that  it  does  not  signify  "all 
the  care  and  diligence  of  which  the  human  mind 
can  conceive,"  but  only  "the  highest  degree  of 
practical     care,     diligence,     and    skill." 

Another  distinguished  author  thinks  the  true  rule 
deducible  from  the  multitudinous  adjudications,  many 
of  which  he  cites  in  notes,  is  best  defined  when 
it    is    stated    that    the    carrier    is    bound    to    exercise 
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"the    highest    practicable    care."     4    Elliott    on    Rail- 
roads,   Sees.     1585,    1586,    1587,    1634. 

An  authority  which  has  already  been  cited  here- 
in, says:  "The  law  very  wisely  exacts  from  a 
common  carrier  of  passengers  for  hire  in  the  per- 
formance of  his  duties  as  such,  the  utmost  care 
and  skill  which  very  prudent  and  skillful  men 
would  use  under  similar  circumstances  for  their 
own  protection;  or,  as  it  is  sometimes  expressed, 
he  must  use  Hhe  highest  degree  of  practicable 
care,'  or  extraordinary  care;  or  must  provide  for 
'safe  convevances  so  far  as  human  care  and  fore 
sight  can  secure  that  result;'  and  such  a  carrier 
'is  responsible  for  the  slightest  neglect  to  use  such 
care.'"     2    Shear.    &    Red.    N^.,    Sec.    495. 

And  again:  "It  is  the  settled  rule  of  the  com 
mon  law  throughout  the  United  States,  and  prob- 
ably  also  in  Great  Britian  and  Ireland,  that  com- 
mon carriers  of  persons,  and  especially  railway 
conveyances,  are  liable  for  any  damage  suffered 
by  their  passengers  which  is  proximately  caused 
by  the  failure  of  such  carrier  to  use  the  highest 
df^ree  of  prudence,  and,  in  some  cases,  the  ut- 
most   human    skill    and    foresight." 

This  precise  language  is  constantly  used  in 
charging  juries,  and  it  .is  sustained  by  such  con- 
trolling authority  as  to  make  it  useless  to  discuss 
its  propriety  at  any  length.  But,  while  those 
words    cannot    be    excepted    to,    the    current    of    decis- 
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ions  shows  that  a  carrier  is  entitled  to  have  them 
explained  to  the  jury.  The  Courts  do  not  hold 
that  carriers  are  bound  to  use  the  highest  degree 
of  prudence  or.  skill  which  could  be  conceived  of 
as  possible  to  man.  They  are  only  held  to  the 
highest  degree  which  has  been  demonstrated  by 
experience    to    be    practicable.      1    lb.,     Sec.     51. 

In  the  case  of  Pennsylvania  v.  Roy,  supra,  the 
Court,  after  reviewing  several  of  its  former  de- 
cisions, said:  "These  and  many  other  adjudged 
caees,  cited  with  approval  in  elementary  treatises 
of  acknowledged  authority,  show  that  the  carrier 
is  required,  as  to  passengers,  to  obseir\'e  the  ut- 
most caution  characteristic  of  very  careful,  pru- 
dent men.  Tie  is  responsible  for  injuries  received 
by  passengers  in  the  course  of  their  transporta- 
tion which  might  have  been  avoided  or  guarded 
against  by  the  exercise  upon  his  part  oi  extra- 
ordinarv*^  vigilance,  aided  by  the  highest  skill.  And 
this  caution  and  vigilance  must  necessarily  be  ex- 
tended to  all  the  agencies  or  means  employed  by 
the  carrier  in  the  transportation  of  the  passenger." 
102    U.    S.,    456. 

Thus  it  is  seen,  as  already  observed,  that  the 
authorities  Avith  unanimity  hold  common  carriers 
of  passengers  to  a  strict  accountability;  that,  not- 
withstanding great  diversity  of  phraseology  in  de- 
fining the  measure  of  their  legal  obligation  to 
passengers,  tie  various  definitions  are  intended  and 
understood    to    express    substantially    the    same    idea; 
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and  that  perhaps  no  words  are  more  generally 
used  in  that  connection  than  those  employed  by 
the  trial  Jndge  in  this  case,  namely:  "The  ut- 
most   degree    of    care    and    prudence." 

The  meaning,  whether  of  one  formula  or  an- 
other, is  that  the  carrier  is  legally  bound  to  ex- 
ercise the  greatest,  highest,  or  utmost  care,  skill, 
and  foresight  that  human  experience  and  observa- 
tion and  the  known  laws  of  nature  suggest  as 
conducive  to  the  passengers  safety,  and  capable 
of  being  put  int^  practice;  or  such  active,  solicit- 
ous care,  skill,  and  foresight  as  intellegent,  suitr 
ably  trained,  and  very  cautious  persons  would  be 
expected  to  exercise  for  their  own  personal  pro- 
tection in  the  same  business  and  surroundings,  and 
with    the    instrumentalities    required    and    employed. 

Of  the  other  assignments  of  error  it  suffices  to 
ob8er\''e  generally  that  none  of  them  present  any 
erroneous    action    on    the    part    of    the    Court    below. 

Let    the    judgment    be    affirmed. 
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Randolph  v.   Thomas. 
{Jackson.     May    18,    1901.) 

1.  MoBTOAOES  AND  DsRDS  OF  TRUST.     Sale  uTider  void,  wTieru 

A  sale  of  land,  made  by  the  trustee  parsnant  to  a  deed  of  trust, 
is  void  where  both  the  secured  debt  and  the  deed  of  trust  are 
barred  by  the  statutes  of  limitation,  and  such  sale  will  be  va- 
cated and  set  aside  at  the  suit  of  the  maker  of  the  deed,  his 
heirs  or  devisees. 

Act  construed:  Acts  1885,  Ch.  9. 

Cases  cited:  McElwee  o.  McElwee,  97  Tenn.,  649;  Runnels  v.  Ja- 
cobs, 100  Tenn.,  397;  Hawley  i7.  Reid,  101  Tenn.,  438. 

2.  Same.    Not  revived  by  new  promise,  when, 

A  provision  in  a  note  that  it  shall  stand  as  secured  by  the  same 
mortfifag-e  that  the  maker  had  g>iven  to  the  payee  to  secure, 
another  note  does  not  constitute  such  new  promise  as  will  re- 
vive or  keep  alive  the  motg'a^e  or  the  debt  therein  secured. 
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Wilkes,  J.  In  1885,  Watkins  executed  a  trust 
deed  upon  bis  real  estate,  to  secure  a  note  for  9300. 
This  note  was  dated  December  21,  1885,  and  was 
due  one  year  after  date.  Tbe  trust  deed,  in  the 
usual  form,  was  registered  December  21,  1885. 
On  August  8,  1891,  he  executed  a  certain  note  to 
Reichman  for  $175,  payable  twelve  months  after 
date.  This  note  had  a  provision  as  follows:  ''This 
note  shall  be  held  good  on  or  by  the  same  mort- 
gage  that  was  given  for  the  security  of  a  note  for 
$300,    dated   December   21,    1885." 

Watkins  died  December  31,  1896,  indebted  to  a 
number  of  persons.  He  left  a  will,  made  July  19, 
1890,  which,  in  substance,  provided  that  his  execu- 
trix, Mrs.  Ann  Thomas,  should  take  possession  of 
his  real  property,  collect  the  rents,  and  pay  the 
expenses  until  his  lawful  heirs  appeared.  This  will 
was  probated.  The  executrix  qualified  January  2, 
1897,  and  took  possession  of  the  real  estate.  On 
May  22,  1897,  she  suggested  the  insolvency  of  the 
estate.  About  June  1,  thereafter,  Reichman  sold  the 
real  estate  conveyed  to  him  in  trust,  for  the  pur- 
pose of  satisfying  the  $300  note,  and  Mrs.  Haynes, 
daughter  of  Mrs.  Thomas,  bought  it  for  $1,180. 
The  trustee  made  her  a  deed.  On  the  same  day 
as  the  sale  Reichman  transferred  to  Mrs.  Thomas 
the  note  for  $175.  After  satisfying  the  $300  note 
and  interest,  in  all  $368.20,  out  of  the  proceeds  of 
sale    there    remained    $811.80,     which     the    executrix 
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reported  as  having  received,  but  that  it  was  not 
sufficient  to   pay   the   debts   of   the   estate. 

Randolph  &  Sons,  creditors  in  the  sum  of  $250, 
filed,  on  February  5,  1898,  a  general  creditor's  bill, 
to  administer  on  the  estate  as  insolvent,  attacked  the 
sale  made  by  Reichman,  claimed  that  the  debt  was 
barred  by  the  statute  of  limitations,  and  the  trust 
deed  also,  and  sought  to  subject  the  real  estate  to 
sale  for  the  payment  of  debts  and  to  distribute  the 
proceeds. 

The  note  secured  by  the  trust  deed  matured 
December  21,  1886:  the  deed  of  trust  was  made 
and  registered  December  21,  1885.  The  sale  made 
by  the  trustee  was  on  June  9,  1897.  Mrs.  Thomas 
bought  in  the  claim  of  Randolph  &  Sons,  took  an 
assignment  of  it,  and  holds  it  as  a  claim  against 
the  Watkins  estate.  Mrs.  Thomas,  answering  the 
bill  of    Randolph   &   Sons,    admitted   that   the   sale   by 

« 

Reichman  was  void,  and  she  asked  that  it  be  set 
aside  and  the  property  be  sold  to  pay  the  debts  of 
the  estate. 

Mrs.  Haynes  and  her  husband  filed  a  similar  an- 
swer and  cross  bill,  asking  that  the  sale  be  set 
aside  and  all  parties  be  restored  to  their  original 
status,    and   that   the   property   be   sold   to    pay  debts. 

On  February  21,  1899,  the  heirs  of  Andrew 
Watkins  appeared  and  filed  an  answer  and  set  up 
heirship  to  the  land.  On  August  27,  1900,  Mrs. 
Reichman  filed  a  cross  bill,  alleging  her  husband's 
death   and   that   she  was   his   executrix.       She   insisted 
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that  the  sale  was  valid,  aod  passed  title  to  the 
property,  and  should  not  be  set  aside;  that  after 
Mrs.  Haynes  bought  the  property  she  executed  a 
deed  of  trust  on  it  for  $600,  which  grew  out  of 
the  purchase  of  it,  and  was  a  part  of  the  consid- 
eration, and  she  sought  to  validate  this  trust  deed, 
but  in  the  alternative  that  if  the  sale  was  set  aside 
she  should  be  allowed  the  two  notes  of  $300  and 
$175,  and  that  they  be  paid  out  of  the  funds  of 
the   estate. 

The  heirs  of  Watkins  insisted  that  the  two  notes 
for  $300  and  $175  were  barred  by  the  statute  of 
six  years,  and  the  statute  of  two  years  and  six 
months,  as  against  the  estate  of  Watkins,  and  they 
filed  their  bill  of  Watkins  v.  Thomas,  to  set  up 
claim  to  the  lands  and  seeking  to  recover  the  same. 
Of  course,  this  bill  would  be  subject  to  the  results 
in  the  case  of  Randolph  v.  Thomas,  to  apply  the 
real  estate  to  payment  of  debts.  The  causes  were 
heard   together. 

The  Chancellor  held  that  the  sale  by  Reichman, 
trustee  to  Hayes,  was  void,  and  set  it  aside,  as 
well  as  the  trust  deed  made  by  Mrs.  Haynes  and 
her  husband  to  secure  the  $500  note.  He  further 
held  that  the  $300  note  was  barred,  and  so,  likewise, 
was  the  trust  deed  to  secure  it;  but  that  the  language 
used  in  the  $175  note  created  an  equitable  lien  on 
the  real  estate,  and  it  was  a  valid  claim  against  the 
estate,  not  barred  by  the  statute  of  limitations,  and 
entitled    to    priority    on    half     the    estate.       He    held 
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that  the  parties  claiming  to  be  heirs  of  Andrew 
Watkios  were  such  heirs  and  entitled  to  the  real 
estate,    subject   to   the  debts  of   the  estate. 

A  reference  was  had  to  report,  as  is  usual  in 
insolvent  proceedings. 

Fredericka  Reichman,  alone,  appealed,  and  limited 
her  appeal  to  so  much  of  the  decree  as  adjudged  the 
sale  to  Mrs.  Haynes  to  be  void  and  from  that 
portion   holding   the   note   of   $300   barred. 

These  appear,  therefore,  to  be  the  only  questions 
involved   in   this   Court   on   the   appeal. 

The    first    three    assignments    of    error   go    to    the 
point    that    the    sale    by   Reichman,    trustee,    to    Mrs. 
Haynes    was    not    void,   and    should    have    been    sus 
tained. 

We  think  the  note  and  deed  of  trust  were  both 
barred  by  the  statute  of  limitations  when  this  sale 
was  made.  The  deed  of  trust  was  made  December 
21,  1885.  The  note  secured  by  it  was  due  Decem- 
ber 21,  1886.  The  sale  under  the  trust  deed  was 
made  June  9,  1897,  or  more  than  ten  years  after  the 
deed  of  trust  and  note  matured,  and  both  were  barred 
by  statute.  Acts  of  1886,  Ch.  9,  Sec.  1 ;  Shan- 
non, §4464;  McElwee  v.  McElwee,  97  Tenn.,  649; 
Runnells  v.  Jacobs^  100  Tenn.,  397;  Hawley  v.  Reld^ 
101    Tenn.,  438. 

It  is  insisted  that  the  trust  deed  was  renewed 
and  extended  by  the  provisions  of  the  $175  note. 
We  are  of  opinion  the  note  is  not  in  substance  or 
law  a   renewal   of   the   original   deed   of   trust   nor  the 
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creation  of  a  new  one,  but  it  is  simply  a  note 
which  is  secured  by  the  original  trust  deed  to  the 
extent  only  of  its  terms  and  provisions.  The  sale 
was  not  made  to  satisfy  this  note  for  $175,  but 
only  for  the  $300  note.  The  note  was  never  reg- 
istered. The  $300  note,  we  think,  is  barred  by 
the'  statutes  of  six  years  and  two  years  and  six 
months,  unless  it  has  been  kept  alive  by  new  prom- 
ises as  to  the  six-years  statute,  and  by  a  request 
for  delay  as  to  the  statute  of  two  years  and  six 
months. 

We  do  not,  as  before  intimated,  think  that  the 
execution  of  the  $175  note  in  any  way  affected  the 
$300  note,  and  it  did  not  purport,  nor  was  it  in- 
tended to  extend  the  $300  note,  but  merely  to  give 
the  $175  note  the  same  security  as  the  $300  note 
had.  The  oral  evidence,  as  we  think,  fails  to  show 
a  new  promise.  There  is  really  no  replication  to 
the  plea  of  the  statute  of  limitations,  nor  any  other 
pleading   setting   up  any    new   promise. 

It  is  said  the  heirs  of  Andrew  Watkins  have  not 
established  their  relationship  and  status  as  heirs. 
This  question  is  not  embraced  by  the  limited  appeal 
prayed  and  granted.  But  the  evidence  is  suflScient, 
if   it    were. 

Upon  the  whole  case,  we  find  no  error  in  the 
record,  and  the  decree  of  the  Court  below  is  af- 
firmed with  costs,  and  the  cause  remanded  for  fur- 
ther  proceedings. 
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McLean   v.    Caldwell. 

{Jackson.      May    18,    1901.) 

1.  Lease.    Pwrchaser  became  assignee  of ^  when. 

The  purchaser  at  foreclosure  sale  of  a  leasehold  interest  in 
realty  assumes,  upon  taking  possessiou,  the  relation  of  a  privy 
in  estate  with  the  original  lessor,  and  is  treated  as  an  assignee 
of  the  lease,  having  all  the  rights  and  incurring  all  the  obli- 
gations pertaining  to  that  character.     (Post,  pp.  139-142.) 

Case  cited  and  approved:  State  v.  Martin,' 14  Lea,  93. 

2.  Same.    Rights  and  lidbllities  of  assignee. 

The  assignee  of  a  lease  can,  as  a  general  rule,  avoid  liability  for 
rents,  other  than  those  accruing  during  the  term  for  which 
he  holds  possession,  by  assigning  the  lease  and  surrendering 
possession  to  some  other  person:  and  it  makes  no  difference 
that  such  reassignment  is  made  to  a  beggar,  a  minor,  a  married 
woman,  a  prisoner,  an  insolvent,  or  to  one  hired  to  take  the 
assignment,  and  for  the  express  purpose  of  avoiding  liability 
for  rents.     {Post,  pp.  140,  141.) 

3.  Same.    Same. 

But  the  assignee  cannot  by  mere  abandonment  of  possession, 
without  assignment  of  the  lease,  avoid  liability  for  rents. 
{Post,  p.  141.) 

4.  Same.     Same. 

Nor  can  the  assignee  of  a  lease,  that  provides  for  payment  of 
annual  rents,  avoid  payment  of  rents  for  the  whole  year  where 
he  holds  over,  even  if  he  abandons  possession  and  assigns  the 
lease  before  the  expiration  of  the  year.     {Post,  pp.  141,  142.) 

Cases  cited:  State  v.  Martin,  14  Lea,  93;  Snowden  v.  Memphis 
Park  Association,  7  Lea,  225. 
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Ja8.    M.    &    C.    D.    M.    Greer   for   McLean. 

R.    H.    Boyd   for   Caldwell. 

Snodgrass,*  C.  J.  This  suit  is  against  the  pur- 
chasers at  a  foreclosure  sale  of  a  leasehold  interest 
of  real  property  in  Memphis.  The  complainants  here 
are  the  original  lessors.  Their  lessee  was  the  Coli- 
seum Company,  which  took  of  the  complainants,  on 
September  19,  1896,  a  written  lease  of  the  property 
for  ten  years.  The  first  payment  of  agreed  yearly 
rental  ($300)  was  to  be  made  when  possession  was 
given ;  the  next,  August  1,  1898,  and  every  subse- 
quent payment  on  the  first  of  each  succeeding  Au- 
gust. The  lessee  took  possession  under  the  written 
lease,  built  upon  the  property,  and  then  assigned  all 
its  interest-  in  trust  to  secure  a  note,  which  it  failed 
to  pay,  and  the  property  was  sold  to  foreclose. 
The  defendants  became  the  purchasers,  took  deed  of 
conveyance,  and  entered  into  possession,  thereby  be- 
coming assignees  of  the  leasehold,  and  occupying  the 
relation  of  privies  in  estate  with  the  original  lessor. 
State  V.  Martin,  14  Lea,  93.  They  continued  to 
occupy  the  premises  until  destroyed  by  fire,  August 
10,  1898  ;  then  they  ceased  to  occupy,  or  control, 
them  in  any  way.  They  did  not,  however,  reassign 
the  lease  to  the  lessors,  or  any  other  person ;  nor 
did  the  lessors  take  any  actual  possession,  or  control, 
of  the  premises.  On  the  following  fourteenth  of 
September,  they  notified  the  lessors  they  *'had  not 
had   possession   since   August   10,   1898,  and   now  sur- 
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render  the  same  and  all  right  under  said  lease. '^ 
They  did  not  make,  or  tender,  any  formal  reassign- 
ment of  the  lease ;  nor  did  they,  then  or  thereafter, 
make  one  to  the  lessors,  or  any  other'  person.  The 
lessors  refused  to  accept  this  as  terminating  the  as- 
signees' liability,  and  brought  an  action  for  rent  of 
the  term.  In  that  suit  it  was  held  they  could  only 
recover  yearly  rent,  and  they  were,  therefore,  allowed 
recovery  to  August  1,  1898.  Defendant  then  ten- 
dered the  amount  which  would  be  due  to  August 
10,  1898,  at  which  time  their  actual  possession 
ceased.  The  lessors  refused  to  accept  it,  and  brought 
this  suit  for  the  yearly  rent,  due  August  1,  1898, 
for  the  year  ensuing.  The  defense  made  was  non- 
liability beyond  the  date  of  actual  occupancy,  August 
10th,  and  that,  having  paid  up  to  August  1st,  under 
former  decree,  and  tendered  the  aoiount  due  for  this 
ten  days'  additional  rent,  defendants  were  no  further 
liable.  They  followed  up  the  tender  by  bringing 
this  f  amount  into  Court,  with  their  answer.  The 
Chancellor  sustained  this  defense,  and  gave  judgment 
only  for  the  amount  tendered,  dismissing  the  bill. 
The   complainant   appealed   and   assigned   errors. 

As  a  general  rule,  the  assignee  of  a  lease  is  only 
liable  for.* rents  while  in  possession,  provided  he  re- 
assigns the  lease  to  the  lessor  or  any  other  person; 
and  it  does  not  matter  that  such  assignment  is 
made  to  a  beggar,  a  minor,  a  married  woman,  a 
prisoner,  or  an  insolvent,  or  to  one  hired  to  take 
the    assignment,    or    made,    expressly,    to    rid    himself 
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of  liability.  Wood  on  Landlord  and  Tenant,  p. 
556,  sec.  349;  10  Wash.  R.  P.,  461;  Tihhals  v. 
Iffland^  and  authorities  cited;  Cong,  Soc,  of  Sharon 
V.    Bix  et  al.^    17    At.    Rep.    719. 

The  reason  is  that  such  reassignment  and  surren- 
der of  possession  terminates  the  privity  of  estate 
existing  between  him  and  the  landlord.  If  the  as* 
signee,  to  whom  such  second  or  later  assignment  is 
made,  takes  possession,  the  relation  of  privity  in 
estate  with  the  assigning  assignee  is  transferred  to 
him,  and  .the  assignment,  with  surrender  or  transfer 
of  possession,  ends  it  in  the  acting  assignee.  It, 
therefore,  follows  that  the  assignee  can  always  make 
his  liabilily  continue  only  during  his  possession.  But 
it  does  not  follow  that  he  cannot  by  his  own  acts 
or  omissions  make  it  extend  beyond  actual  posses- 
sion. If  he  wishes  it  to  extend  only  during  pos- 
session, he  must  reassign  his  lease,  as  well  as  aban- 
don possession.  See  cases  before  cited,  and  see 
Bonetti  v.    Treaty   14  Am.  Law  Rep.,   151,   andjjnotes. 

And  he  can  only  thus  escape  liability  for  subse- 
quent, but  not  for  previous,  breaches.  Wood  on 
Landlord   and   Tenant,    p.    552,   sec.    340. 

If  he  omit  such  reassignmsnt  he  continues  liable. 
"He  cannot  escape  liability  by  merely  abandoning 
possession,  however  brief."  Woods  on  Landlord  and 
Tenant,    p.    552,    sec.    339. 

So  he  may  continue  his  liability  beyond  actual 
possession  by  holding  over  after  a  yearly  rental  is 
due    before    he    assigns    and    abandons.       When    any 
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rent  was  due,  while  in  possession,  it  was  his  duty  to 
pay  it.  Failure  was  a  breach  of  his  covenant.  In 
such  case  he  is  liable  for  that  year,  and,  as  has 
been  also  decided,  as  upon  implied  promise  to  pay. 
Cong.  Soc.  of  Sharon  v.  Rix  et  al.  17  At.  Rep. 
(Vt.),   719. 

That  case  was,  briefly,  this :  The  Society  leased 
to  Mosher  and  Barnard  for  999  years,  at  a  yearly 
rental  of  $28.50.  The  covenant  was  to  pay  this 
rent  on  each  12th  of  March  during  continuance 
of  the  lease.  The  lessees  conveyed  to  George 
Haynes,  and  Haynes  conveyed  to  defendants.  De- 
fendants took  possession  and  paid  rent  due  to  March 
12,  1885.  They  continued  in  possession  to  June 
following,  when  they  assigned  and  delivered  possession 
to  one  Peoples.  The  12th  of  March  having  passed 
before  the  assignment  to  Peoples  and  surrender  of 
possession  to  him  occurred,  the  complainants  sued 
defendants  for  the  year's  rent.  The  defense  was 
that  they  had  assigned  so  Peoples  and  abandoned 
possession  in  June,  and  that  this  assignment  and  dis- 
continuance of  possessson  operated  as  a  surrender  of 
the   lease   to   the   plaintiff. 

The  Court  held  that,  while  surrender  of  posses- 
sion, accompanied  by  assignment,  would  have  that  ef- 
fect, yet  as  it  had  not  occurred  until  after  the 
year's  rent  fell  due,  on  the  12th  of  March  preced- 
ing, defendants  were  liable  for  the  year's  rent,  not- 
withstanding such  assignment  and  abandonment  of 
possession.      On   these  facts   the   Court  held  that   the 
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law   implied    a     promise    by    defendants    to    pay    the 
rent. 

This  is  the  precise  condition  here.  The  rent  in 
this  case  was  due  on  the  1st  of  August.  Defend- 
ants held  over  to  the  10th,  and  thereby  became  lia- 
ble for  the  whole  year's  rent,  and  this  would  be 
true  even  had  there  been  a  reassignment  here,  as 
there  was  there,  after  the  rent  obligation  for  the 
year  matured.  Defendant's  counsel  rely  on  this 
case  as  holding  that  mere  abandonment  of  pos- 
session is  sufScient  to  release  an  assignee  and 
one  of  the  headnotes  seems  to  bear  out  this 
contention,  and  so  of  one  expression  in  the 
opinion.  But,  on  looking  to  the  opinion,  it  appears 
that  it  was  the  purpose  of  the  Court  to  declare  that 
as  law  in  that  case,  beeaufie  there  had  been  an  amgn- 
Tnenl  of  the  lease^  and  it  appears  from  the  state- 
ment of  the  Court  that  it  was  not  even  the  argu- 
ment of  the  defendant's  counsel  that  inere  abandonment 
of  possession  operated  as  a  discontinuance  of  liability, 
but  that  it  did  so  because  of  the  assignment  to  Peo- 
ples. The  general  statement  of  the  Court  is  en- 
tirely true  as  applied  to  the  facts  to  which  alone  it 
is   speaking. 

The  failure  of  .^the  reporter  to  limit  it  to  the 
precise  facts  is  the  [[only  reason  for  assuming  that 
it  so  decided.  As  we  have  seen,  the  Court  did  not 
decide 'that  the  abandonment  and  assignment  together 
released  defendants  under  the  facts,  but  held  them 
for   the    year,    because   both    these    occurred   after   the 
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date  when  one  year's  rent  fell  due,  although  the 
occupancy  of  defendants  had  not  been  for  the  whole 
of  that  year.  It  is  argued,  however,  that  the  Mar- 
tin case,  before  referred  to  (14  Lea,  92),  decided 
that  the  assignee  was  liable  only  during  his  posses- 
sion. The  statement  in  that  case  was  that  <'a  pur- 
chaser under  a  foreclosure  of  a  mortgage  or  trust 
of  the  leasehold  estate  is  an  assignee  of  the  lease, 
and  liable  accordingly  during  his  possession  of  the 
demised  premises,"  citing  Post  v.  Kearney^  2  N. 
Y.,  394.  .  This  is  undoubtedly  true,  and  is  not 
open  to  controversy  here  or  elsewhere.  But  it  was 
not  said  in  that  case,  or  any  other,  that  he  was 
liable  for  rents  only  during  his  possession,  and  that 
case  decides  that  Caruthers,  who  had  been  in  pos- 
session on  January  10,  1880,  when  taxes  for  that 
year  became  due,  was  liable  therefor,  notwithstand- 
ing he  had  given  up  possession  and  assiffned  to 
Shields  in  November,  1880,  and,  of  course,  before 
the  close  of  the  year.  The  taxes  being  due  Janu- 
ary 10,  1880,  his  later  abandonment  of  possession 
and  assignment  did  not  relieve  him  from  a  prior 
charge.  It  is,  therefore,  direct  authority  against 
the  contention  of  defendants,  because  they  became 
liable  for  rents  August  1,  1898,  and  in  no  event 
yielded   possession   before   August    10,    1898. 

Again,  it  is  argued  that  the  case  of  Snowden  v. 
The  Memphis  Park  Association^^  7  Lea,  225,  decides 
that  an  assignee  may,  without  more,  abandon  pos- 
session and  be  relieved  from  liability  for  rents.      That 
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case  does  decide  that  a  purchaser  of  a  leasehold 
interest,  who  disclaims  it  and  never  takes  possession, 
is  not  liable  —  not  that  one  who  has  purchased  and 
taken  possession  can  escape  liability  by  merely 
abandoning  possession,  without  more.  The  language 
of  the  Court  is  as  follows:  *^But  the  complainant 
has  also  appealed,  and  insists  that  the  Chancellor 
erreci  in  refusing  to  hold  Zent  liable,  as  purchaser 
of  the  lease,  for  all  rents  and  taxes  that  accrued 
after  that  date.  We  are  of  opinion,  however,  that 
said  defendant  may  be  permitted  to  disclaim  all  in- 
terest under  his  purchase.  His  answer  denies  that 
he  took  possession  of  the  leased  premises,  or  set  up 
any  claim  thereunder,  and  there  is  no  proof  to 
overturn  his  answer ;  on  the  contrary,  it  was  ad- 
mitted that  he  would  testify  in  support  of  his  an- 
swer, and  that  this  might  be  taken  as  his  testimony." 
(P.  231.) 

This  being  true,  no  privity  of  estate  was  ever 
established  between  the  purchaser  of  the  leasehold 
and  the  original  lessor,  for  it  requires  both  a  pur- 
chase of  the  lease  and  possession  thereunder  to 
establish  such  privity.  But,  when  the  purchase  is 
once  made  and  possession  taken,  the  relation  is 
established,  and  no  case  can  be  found  showing  it 
ever  dissevered,  except  by  reassignment  to  some  one, 
and  abandonment  of  the  possession.  The  reason  why 
this  works  disseverance  is  because:  first,  if  the  as- 
signment  is  to  the  lessor,  it  restores  to  him  the  as- 
signee's    right ;     second,     if     to     another     who     takes 
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possessioD,  it  puts  the  last  assignee,  instead  of  his 
assignor,  in  privity  with  the  landlord ;  and,  third, 
if  to  any  assignee  who  does  not  take  possession, 
it  ends  the  privity  of  the  assigning  assignee, 
and,  if  the  last  assignee  does  not  take  possession,  no 
other  privity  is  established,  and  the  whole  interest 
reverts  to  the  lessor.  But  it  is  said  that  this  last 
result  follows  on  mere  abandonment,  and  we  are 
cited  to  cases  holding  that,  upon  abondonment  of 
possession  at  the  end  of  a  lessee's  term,  or  during 
his  term,  the  right  of  entry  and  possession  is  in 
the  lessor  from  the  moment  of  abandonment,  whether 
he  knows  of  it  or  not.  Frank  v.  Nichols^  6  Mc, 
42  ;    May   v.   Luckett,  48    Mo.,  472. 

This  is  true,  but  is  beside  the  question  here. 
That  the  lessor  has  the  right  of  entry  is  not  dis- 
puted, and  that  no  third  person  can  deprive  him  of 
it,  not  even  a  purchaser  zn  invitum.^  is  not  dis- 
puted, but  such  an  abandoment  during  the  term 
does  not  release  the  lessee,  nor  work  a  surrender 
of  the  premises  unless  it  is  assented  to  by  the 
lessor,  and  such  acceptance  must  be  shown  by  words 
or  acts.  Tiedeman  on  Real  Property,  Sec.  198,  and 
notes. 

It  must  be  remembered  that  we  are  not  dealing 
with  the  question  whether  on  abandonment  by  a 
lessee,  or  his  assignee,  the  original  lessor  has  not 
and  may  not  exercise  the  right  of  entry  and  assert 
his  claim  to  possession  against  anybody.  We  are 
dealing    only   with   the    question   of    how   an    assignee 
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of  a  lease,  who  has  taken  possession,  may  divest 
himself  of  liability.  That  he  cannot  do  so  by  mere 
abandonment   seems   nowhere   to    be   disputed. 

We  have  stated  that,  in  this  ease,  the  assignees 
had  made  no  formal  reassignment  of  the  lease. 
Whether  their  letter  of  September  14  should  be 
treated  as  equivalent,  it  is  not  necessary  now  to  de- 
cide, inasmuch  as  if  it  were,  being  sent  after  the 
liability  had  accrued,  on  August  1,  1898,  it  is  im- 
material. 

The  decree  of  tl^e  Chancellor  is  reversed  and  de- 
cree rendered  here  in  favor  of  complainants  for  J300, 
interest  and  cost. 
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KiTTRELL  V.    Perry   Lumber  Co. 

{Jackso7i.       May    18,    1901.) 

Oabnishment.     Insuflicicni  notice. 

Notice  of  gurnishment  is  insufficient  to  require  appearance  and 
answer  by  a  corporation,  which  is  addressed  to  an  individual, 
naming  him  as  agent  of  the  corporation,  and  only  requiring  him 
personally  to  answer  as  to  the  debtors'  assets  in  his  hands. 


FROM     PERRY. 


Appeal  in  error  from  Circuit  Court  of  Perry 
County.      Levi  S.  Woods,  J. 

Sloan   &   Greer  for   Kittrell. 

McCall   &   Lancaster  for   Lumber   Co. 

Wilkes,  J.  The  question  presented  in  this  case 
is,  whether  the  Court  acquired  jurisdiction  of  the 
P^rry  Lumber  Company  by  the  service  of  a  gar- 
nishment notice  in  an  attachment  proceeding.  This 
garnishment  proceeding  was  intended  to  be  against 
the  Creelman  Lumber  Company,  and  to  have  that 
company  answer  and  disclose  property  of  the  Perry 
Lumber   Company  in   its   hands,  or  under  its   control. 
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The  garnishment  notice  is   in  the  following  words  : 

^^M?\  CJvas.  M.  Bates ^  Agent  for  F,  E.  Creelmcm 
Lumber  Company : 
''  By  virtue  of  an  attachment  in  my  hands  in 
favor  of  J.  M.  Kittrell  and  Webb  and  Wall  against 
the  estate  of  the  Perry  Lumber  Company,  I  attach 
all  the  property,  choses  in  action,  and  effects  of  every 
kind  in  your  hands  belonging  to  the  said  Perry  Lum- 
ber Company,  and  all  debts  you  or  your  firm  owe 
them.  And  1  notify  you  to  appear  at  the  next 
term  of  the  Circuit  Court  of  Perry  County,  to  be- 
gin on  the  first  Monday  in  December,  1898,  in  the 
town  of  Linden,  to  answer  on  oath  such  questions 
as  may  be  asked  you  touching  the  property  and  ef- 
fects of  the  said  Perry  Lumber  Company,  and  to 
retain  possession  of  all  their  property  that  now  is, 
or  may  hereafter,  come  into  your  custody,  or  under 
your  control,  to  answer  this  garnishment.  This 
August   20,    1898. 

*'W.   T.    DoBBS,  Deputy  SJiet^iff. 
'  *  [Indorsed.  ] 

''Executed  by  reading  to  and  leaving  a  true  copy 

with    Charles   M.   Bates,  agent,  August   20,   1898." 

It  is  evident  that  this  notice  is  not  to  the  Creel- 
man  Lumber  Company,  but  to  Charles  M.  Bates.  The 
designation  of  Mr.  Bates  as  agent  for  the  Creelman 
Lumber  Company  is  a  mere  description  personal. 
The  company  is  not  obligated  by  this  notice  to  make 
an   appearance    and    answer.       It   will    be    noted    that 
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the  notice  does  not  require  Mr.  Bates,  in  express 
terms  to,  disclose  whether  the  Creelman  Company  has 
any  property  of  the  Perry  Lumber  Company,  but 
only  to  make  disclosure  as  to  himself.  We  think 
that  the  Court  acquired  no  jurisdiction  of  the  Creel- 
man  Lumber  Company,  or  the  Perry  Lumber  Com- 
pany, by  this  notice  and  its  service,  and  all  steps 
taken  thereafter  were  unauthorized  and  void  as  to 
the   companies. 

There  are  other  matters  raised  in  the  case  which 
we  deem  unimportant,  as  the  present  question  is 
controlling,    and   its   decision   is   conclusive. 

The  judgment  of  the  Court  below  is  affirmed, 
with   costs. 
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Tennessee   Ice   Co.    v.    Raine. 

{Jackson.       May    18,    1901.) 

1.  CoBPORATiONd.     Charter  powers. 

A  corporation  having  the  charter  of  an  ice  company  has  no 
authority  to  engage  in  the  business  of  buying  and  selling 
beer,  and  its  acts  in  the  latter  capacity  are  ultra  vires.  {PosU 
p.  154.) 

2.  Same.    lAabiUty  for  uUra  vires  acts. 

A  corporation  that  has  received  and  retains  the  benefit  of  an 
executed  contract  that  it  had  no  power  under  its  charter  to 
make,  will  not  be  heard  to  say  that  its  act  was  ultra  vires  in 
order  to  defeat  an  action  by  the  other  party  to  recover  what  is 
justly  due  upon  an  equitable  adjustment  between  the  parties. 
{Post,  pp.  154-160.) 

Cases  cited:  Uawkins  Co.  v.  Railroad,  iShann.,  397;  Marble  Co. 
V.  Harvey,  92  Tenn.,  121. 

3.  Chahcbby  Plbadino  and  Pbactice.    Bill  may  embrace  double 

aspect  and  seek  alternative  relief  when. 

A  bill  in  equity  is  not  bad  for  duplicity,  by  which  the  complain- 
ant seeks  to  recover  against  a  corporation  on  its  contract  if 
valid,  or  in  the  alternative  upon  the  value  of  the  consideration 
paid,  if  the  contract  should  be  held  vJ^a  vires  and  void.  {Post, 
pp.  153-155.) 

Cases  cited:  Merriam  v.  Lacefield,  4  Heis.,  218;  Dodd  v.  Benthal, 
4  HeiB.,  609;  Marble  Co.  v.  Harvey,  92  Tenn.,  121 ;  Hill  v.  Harri- 
man,  95  Tenn.,  308;  Collins  v.  Knight.  3  Tenn.,  Ch.  188. 

4.  Same.    Prayer  for  relief  . 

Where  a  general  prayer  is  added  to  a  special  prayer  for  relief, 
such  relief  may  be  granted  as  is  justified  by  the  averments  of 
the  bill,  even  though  it  be  different  from  that  primarily  and 
specially  asked  for. 
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Cases  cited:  Boss  v.  Young-,  5  Sneed,  630;  Hoyal  v,  Bryaon,  6 
Heis.,  141;  O'Connor  v.  Hotel  Co.,  93  Tenn.,  708. 


FROM     MADISON. 


Appeal  from  Chancery  Court  of  Madison  County. 
A.    G.    Hawkins,    J. 

Hays  &  Biggs  for   Bank. 

R.    F.    Spragins  for   Brewing   Co. 

Wilkes,  J.  The  original  bill  in  this  case  was 
filed  to  wind  up  the  Tennessee  Ice  Company  as  an 
insolvent  corporation.  It  was  filed  by  its  manager 
and  secretary  on  behalf  of  himself  and  all  creditors 
and  stockholders.  The  company  was  incorporated 
in  1890,  and  its  charter  is  made  part  of  the  record. 
Answers  were  filed  by  some  of  the  parties  named 
as  defendants,  and  there  was  an  order  to  the  Clerk 
and  Master  to  report  its  indebtedness.  Under  this 
order,  the  Joseph  Schlitz  Brewing  Company,  a  for- 
eign corporation,  filed  a  balance  of  account,  for  beer 
sold  the  company,  amounting  to  $453.40.  It  also 
filed  a  petition  in  the  insolvency  proceeding,  setting 
out  that  beer  was  sold  to  the  company,  to  the 
amount  of  $1,853.52,  which  was  all  disposed  of  by 
the  company,  and   proceeds  received   by  it  and  appro- 
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priated  to  its  uses  and  benefit,  and  that  all  but 
$453.40  of  the  proceeds  had  been  paid  the  brewing 
company,  and  that  it  refused  to  pay  this  sum,  upon 
the  ground  that  the  contract  made  by  the  company 
was  ultra  vires  and  not  warranted  by  any  authority 
in   its   charter. 

The  petition  prays  that  its  claims  be  allowed 
against  the  corporation ;  but  that,  if  that  relief  can- 
not be  granted  because  of  the  objection  made,  or 
for  any  other  reason,  then,  that  petitionei*  be  al- 
lowed to  disaffirm  the  contract  and  recover  for  so 
much  goods  as  had  not  been  paid  for,  to  wit,  the 
sum  of  $453.40;  that  it  have  relief,  as  upon  an 
account,  for  a  balance  of  money  had  and  received, 
or  as  for  a  conversion,  and  for  such  other  and  fur- 
ther and  general  relief  as  it  might  be  entitled  to 
under   the   premises. 

The  petition  was  demurred  to  upon  three  grounds 
by   the   Second   National    Bank,    as   a   creditor. 

1.  That  the  account  was  for  beer  sold  and  de- 
livered, and  it  did  not  appear  that  the  ice  company 
was  by  its  charter  empowered  and  authorized  to 
deal   in   beer. 

2.  That  the  sale  of  the  beer  to  the  company  for 
purposes  of  resale  was  an  act  ultra  vires  the  char- 
ter, and  that  the  business  of  cold  storage,  which 
the  company  was  authorized  to  carry  on,  did  not 
give  it  the  power  to  buy  and  sell  beer,  and  its 
attempt  to  do  so  was  beyond  its  power  and  its 
contract  void,   and  no  recovery  could  be  had  thereon. 
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This  demurrer  was  sustained,  the  claims  disal- 
lowed, and  petitioner  has  appealed  to  this  Court  and 
assigned   errors. 

We  are  of  opinion  there  is  error  in  the  decree  and 
action  of  the  Chancellor  in  the  Court  below.  Grant- 
ing that  the  ice  company  had  no  right  to  buy  and  sell 
beer  under  its  charter,  which  is  not  seriously  ques- 
tioned, and  which,  we  think,  admits  of  no  doubt,  the 
fact  remains  that  it  has  received  from  the  petitioner 
goods  t6  the  value  of  $458.  iO,  which  it  has  sold 
and  converted  to  its  own  use,  and  for  which  it  re- 
fuses to  account.  While  the  petitioner  may  not 
recover  upon  the  contract,  as  in  affirmance  of  the 
same,  it  has  the  right  to  disaffirm  such  contract 
and  sue  for  the  proceeds  of  its  property,  which  the 
ice  company,  under  the  guise  of  a  contract,  has 
received,  and  which  it  seeks  to  repudiate  without 
accounting   for    the   benefits    received. 

The  contract  is  an  executed  one,  so  far  as  the 
petitioner  is  concerned,  the  property  of  the  brew- 
ing company  has  been  received  and  appropriated,  and 
the  ice   company  has    the   benefit. 

The  petition  is  in  the  alternative  that  a  recovery 
be  had  in  affirmance  of  a  sale,  but  if  this  can- 
not be  done  over  the  objection  of  the  ice  company, 
then  that  petitioner  be  allowed  to  disaffirm  the  con- 
tract and  sue  for  the  proceeds  of  the  goods  sold 
and  not  paid  for,  on  the  idea  of  a  qiuzntum  vale- 
bat,  or  of  money  had  and  received,  or  consideration 
retained,    upon   a    void   sale. 
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A  bill  may  pray  for  alternative  relief,  provided 
the  prayer  is  consistent  with  the  facts  stated  in  the 
bill,  when  the  complainant  cannot  foresee  the  result 
of  his  suit,  or  when  the  bill  has  a  double  aspect. 
Gibson^ s  Suits  in  Chancery,  Sec.  183;  Oollins  v. 
Knight^  3  Tenn.,  Ch.,  188;  Merriman  v.  Ldcefield 
4  Heis.,  218;  Dodd'  v.  Benthal^  4  Heis.,  609;  James 
V.  Kennedy ^^  10  Heis.,  604;  Marble  Co.  v.  Harvey ^ 
92  Tenn.,  121;  Ilill  v.  ITarriman,  95  Tenn.,  308; 
1    Pomeroy's   Equity   Juris.,    p.    246. 

And  when  there  is  a  prayer  for  special  and  gen- 
eral relief,  such  relief  may  be  granted  as  is  justified 
by  the  averments  of  the  bill,  even  though  it  be 
different  from  that  primarily  or  specially  asked  for. 
Sobs  v.  Toung^  6  Sneed,  630;  HoyaZ  v.  BrysoUy 
6  Heis.,  141;  0' Conner  v.  Hotel  Co.,  93  Tenn., 
708. 

There  is  no  objection  in  the  demurrer  in  this  case 
that  alternative  prayers  are  made  in  the  petition, 
and  the  demurer  as  filed  does  not  go  to  the  entire 
petition  and  relief  asked,  but  only  to  that  feature  of 
it  which  seeks  an  enforcement  of  the  contract,  and 
not  to  the  alternative  feature  that  seeks  a  rescission 
and  refunding.  If  there  was  an  antagonism  in  the 
relief  asked  it  would  be  waived  by  the  failure  to 
object,  but  under  the  facts  there  is  no  real  antagon- 
ism. Counsel  for  the  bank  has  cited  a  large  num- 
ber of  authorities  to  sustain  their  contention  that  the 
Courts  will  not  enforce  the  ultra  vives  contracts  of 
corporations,    and    this   is    undoubtedly   true   when   the 
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contracts  are  executory  and  the  attempt  is  simply  to 
enforce ;  but  when  the  contract  has  been  executed 
on  the  one  hand,  and  on  the  other  the  party  has 
secured  benefits  for  which  it  refuses  to  account,  the 
rule  is  different,  and  upon  the  repudiation  of  the 
contract  by  the  party  who  has  received  the  benefit, 
the  opposing  party  may  sue  to  recover  the  proceeds 
withheld.  The  petition  in  this  case  may,  therefore, 
under  the  facts  and  prayer,  be  treated  as  one  dis- 
affirming a  void  executed  contract  and  seeking  to 
recover   back   the   consideration   paid   thereon. 

In  Holt  V.  Winfield  Bank,  25  Fed.  Rep.,  312, 
the  Court,  speaking  through  Mr.  Justice  Brewer, 
said:  "It  may  be  considered  as  settled  law  to-day 
that  when  a  corporation  goes  outside  of  its  legitimate 
business  and  makes  a  contract,  and  that  contract  is 
executed  and  the  corporation  has  received  the  benefits 
of  the  contract,  the  Courts  will  never  listen  to  a 
plea   of   ultra  vives.'^'* 

In  Salt  Lake  City  v.  Hollister^  118  U.  S.,  263, 
it  is  said  that  in  cases  of  tdtra  vires  contracts,  upon 
which  corporations  could  not  be  sued,  ''the  courts 
have  gone  a  long  way  to  enable  parties  who  had 
parted  with  money  and  property  on  the  faith  of 
such  a  contract,  to  obtain  justice  by  recovery  of  the 
property,  or  the  money  specifically  or  as  money  had 
and  received,  to  the  plaintiff's  use.  See,  also,  Ilitch- 
cock  V.  Galveston,  96  U.  S.,  340-350;  Chapman  v. 
Douglass,  107  U.  S.,  348-355;  Parkershurg  v.  Brmon, 
106    U.    S.,    487-503. 


APRIL  TERM,  1901.  167 


Tennessee  Ice  Co.  v,  Raine. 


In  Pullman  Car  Co,  v.  Central  Trans.  Co,^  171 
U.  S.,  188,  the  Court  refused  to  enforce  specific 
performance  of  an  ultra  vires  contract,  which  was 
void  also  as  against  public^  policy,  the  Court  never- 
theless permitted  the  recovery  of  the  consideration 
paid.  It  said:  *'The  property  must,  therefore,  be 
returned  or  paid  for.  The  former  is  impossible. 
The  property  has  substantially  disappeared.  It  has 
become  incorporated  with  the  business  and  property 
of  the  plaintiff,  and  cannot  be  separated.  Compen- 
sation must  be  made  therefor."  Pullman  Car  Co. 
V.  Cent.  Trans.  Co:^  171  U.  S.,  152.  See,  also, 
Denver  Fire  Ins.  Co.  v.  McClellan^  9  Colo.,  135  ; 
same   case,    59    Am.    Rep.,    135. 

In  this  case  Justice  Stone  says,  for  the  Court, 
in  substance:  ^'The  public  has  more  interest  in  com- 
pelling a  corporation  to  account  for  benefits  received 
than  it  has  in  the  protection  of  innocent  stockhold- 
ers and  creditors.  We  are  not  able  to  see  why 
the  fact  of  insolvency  should  prevent  the  operation 
of  the  rule.  If  the  corporation  has  received  values 
the  same  have  enured  to  the  benefit  of  stockholders 
and  creditors,  whether  the  concern  is  going  or  in- 
solvent. 

It  may  be  a  reason  why  the  petitioner  may  not 
recover  his  full  claim,  but  only  a  pro  rata^  but  it 
is  not  a  reason  why  he  should  not  share  in  the 
assets  with  other  creditors.  In  the  case  of  Haw- 
kins Co.  V.  Tlie  R.  R.^  1  Shann.,  297,  it  is  said: 
*'  If   a   party  proceeds    in   the  performance   of   a   con- 
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tract,  expending  his  money  and  labor  in  the  pro- 
duction of  values  which  the  corporation  appropriates, 
we  can  never  hold  the  corporation  excused  from 
payment  or  performance  on  the  plea  that  the  con- 
tract  was   ult?*a  vires.^'* 

There   is  a  uniformity  in   the  decisions  that    either 
party  to  an   ultra  vires    contract,    while    retaining  the 

9 

benefits,  is  estopped  to  plead  that  the  contract  was 
ultra  vires  in  order  to  defeat  recovery.  But  they 
are   not  agreed   as   to   the  remedy  in   such   cases. 

One  class  of  cases  holds  that  the  party  against 
whom  recovery  is  sought  is  estopped  to  deny  the 
contract  and  permit  recovery  on  the  contract  itself, 
and,  perhaps,  the  weight  of  authority  is  in  favor  of 
this  view.  Elliott  on  Private  Corporations,  Sec.  218; 
2  Beach  on  Private  Corporations,  423,  425,  433,  citing 
a  large  number  of  authorities.  It  appears  that  six- 
teen or  more  States  have  adopted  this  rule,  which 
is  tersely  stated  in  Seymore  v.  Guaranty  Asso.y  etCy 
54  Minn.,  147,  as  follows:  **  There  are  few  rules 
better  settled  or  more  strongly  supported  by  author- 
ity, with  fewer  exceptions,  in  this  country  than  that 
when  a  contract  by  a  private  corporation,  which  is 
otherwise  unobjectionable,  has  been  performed  on 
one  side  the  party  who  has  received  and  retained 
the  benefits  of  such  performance,  shall  not  be 
permitted  to  evade  performance  on  the  ground 
that  the  contract  was  in  excess  of  the  (power)  pur- 
poses  for  which    the   company   was   created. 
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Another  class  of  cases  holds  that  when  one  party 
to  an  ultra  vires  contract  has  rendered  service  or 
parted  with  values  for  the  benefit  of  another, 
although  he  cannot  recover  upon  the  contract  itself, 
he  may  disclaim  the  contract  and  sue  upon  a  quan- 
tum meruit  or  quantum  valebat.  2  Beach  on  Pri- 
vate Corporation,  Sees.  423,  433,  note  3,  p.  714; 
PitUhirg   v.    Bridge  Co.,    131    U.    S.,    389. 

Our  own  Court  seems  to  have  granted  relief  upon 
each  theory — on  the  first:  Hawkins  Co.  v.  Rail- 
road^ 1  Shannon,  297;  on  the  second:  Marble  Co. 
V.  Hai-oey,  92  Tenn.,  121  (S.  C,  20  L.  R.  A., 
766,  and  notes).  See  also:  Elliott  on  Private  Cor- 
poration, Sees.  206,  209;  Pittsburg  P.  P,  Co.  v. 
Keokuk,  131  U.  S.,  371;  Greenville  Co.  v.  Planters 
Co. J  70  Miss.,  669;  Garrett  v.  Kansas  City  Co.y 
113  Mo.,  330;  Bank  v.  Timmend,  139  U.  S.,  67. 
The  Mississippi  case  cited  supra,  seems  to  recognize 
the  existence  and  propriety  of  both  remedies.  Greeii- 
ville    Co.    V.    Planters    Co.,    70   Miss.,  669. 

In  Central  Trans.  Co.  v.  Pullman  Co.,  139  U. 
S.,  60,  the  Supreme  Court  of  the  United  States 
says  : 

*'The  Courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties  so  far  as 
it  could  consistently  be  done  with  adherence  to  law, 
by  permitting  property  or  money  parted  with  on 
the  faith  of  the  unlawful  contract  to  be  recovered 
back   or   compensation   to   be   made   therefor." 
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''In  such  case,  however,  the  action  is  not  main- 
tained on  the  unlawful  contract  nor  according  to  its 
terms,  but  on  an  implied  contract  to  return  or  fail- 
ing to  do  that,  to  make  compensation  for  property 
or   money   which   it   has   no   right   to   retain." 

We  are  of  opinion,  it  is  not  material  whether 
the  action  be  for  money  had  and  received,  or  for 
consideration  paid  and  withheld  on  a  void  contract 
sought  to  be  rescinded,  the  substance  of  the  right 
is  to  recover  back  money,  which,  in  equity  and 
good  conscience,  belongs  to  petitioner  and  is  unjustly 
withheld   from    him    by   defendant. 

The  decree  of  the  Chancellor  is  reversed  and  the 
petitioner  will  be  allowed  to  file  and  prove  his 
claim  and  share  pro  rata  in  the  assets  of  the  Ice 
Company,  and  the  bank  will  pay  the  costs  of  the 
petition   in   this   Court   and   Court   below. 
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Neilson  V.  Weber. 

(Jackson.      May    18,   1901.) 

1.  Administration.     Decedent's  land  sold  by  heir  not  lUible  for  debts. 

The  sale  by  an  heir  of  inherited  lands  to  a  bona  fide  purchaser 
for  value,  who  has  paid  for  same  in  full  before  receiving  notice 
of  any  indebtedness  of  the  ancestor's  estate,  for  payment  of 
which  the  lands  might  have  been  sold,  places  the  lands  beyond 
the  reach  of  creditors  of  the  estate,  and  substitutes  the  per- 
sonal liability  of  the  heir  for  the  lands.     {PosU  pp.  163,  164.) 

Code  construed:  J  3989  (S);  J  3094  (M.  &  V.);  82256  (T.  &  S.). 

Cases  cited  and  approved:  Livingston  v.  Noe,  I  Lea,  65;  Smith  v. 
Thomas,  14  Lea,  325;  Maxwell  u  Smith,  86  Tenn.,  540;  Raht  v. 
Meek,  89  Tenn.,  27G. 

2.  Samb.    Same.    Burden  of  proof. 

But  the  burden  is  upon  the  purchaser,  in  such  case,  to  show  that 
he  made  the  purchase  from  the  heir  bona./lde,  and  without  no- 
tice of  indebtedness  of  the  ancestor's  estate,  which  might  have 
been  made  a  charge  against  the  lands.     (Postj  p.  164.) 

ft 

Cases  cited  and  approved:  Gibson  v,  Jones,  13  Lea,  692;  Raht  v. 
Meek,  89  Tenn.,  276. 

3.  S AMR.    Notice  of  debts  to  purchaser  from  heir  insufficient,  when. 

Suggestion  of  insolvency  made  on  the  day  after  administration, 
which  had  not  been  followed  up  by  any  subsequent  step,  when 
the  heir  sold  his  interest  in  the  lands  of  the  estate,  fifteen 
months  later,  does  not  affect  the  purchaser  from  the  heir  with 
constructive  notice  of  indebtedness  of  the  estate  for  which  the 
lands  might  be  held  liable.     {Post,  p.  165.) 

4.  Same.    Sams. 

The  purchaser  of  lands  from  the  hexr,  if  otherwise  innocent, 
will  not  be  affected  by  the  fact  that  his  attorney  knew  of  the 
indebtedness  of  the  estate,  especially  where  it  does  not  appear 
23  p— 11 
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that  the  attorney  had  this  knowledge  at  the  date  of  the  par- 
chase,  or  that  he  acquired  it  in  the  course  of  his  employment. 
(/b«t,  p.  165.) 


FBOM     SHELBY. 


Appeal  from  Probate  Court  of  Shelby  County. 
J.  S.  Galloway,  J. 

Edoington   &  Edgington   for   Neilson. 

W.  W.  Goodwin  for   Weber. 

Wilkes,  J.  This  is  a  bill  to  have  the  rights  of 
parties  declared,  and  to  sell  land  for  partition.  The 
land  originally  belonged  to  Wilhelmina  Weber,  who 
died  March  18,  1896,  intestate,  leaving  as  her  heirs 
three  children,  Rudolph  Erlick,  Adolph  Weber,  and 
Emma  Heiss.  Her  personal  estate  was  insolvent. 
Adolph  Weber  was  appointed  Administrator  on  March 
26,  1896,  and  on  the  next  day  suggested  the  in- 
solvency of  the  estate.  He  took  no  further  steps 
in  the  administration  until  July  2,  1897,  when  he 
filed  a  statement  of  the  assets  and  liabilities  of  the 
estate,  and  on  December  22nd  he  filed  a  supple- 
mental statement  and  report.  The  first  statement  is 
not  in  the  record,  and  we  do  not  know  what  it 
contained,  and  the  second  only  shows  that  the  Ad- 
ministrator had  sold  the  personal  assets  of  the  estate 
for   $20.00,   and   that  was   ail   there   was   of    the   per- 
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sonalty.  In  the  meantime,  and  on  the  fourth  of 
June,  1897,  before  the  first  report  was  filed, 
Rudolph  £rlick  sold  his  interest  in  the  real  estate 
to  complainant,  Christine  Neilson,  for  $225.00,  as 
shown  by  the  deed  made  to  him  on  that  date,  the 
same  being  a  deed  with  covenants  of  warranty  and 
against   encumbrances. 

Neilson  testifies  that  he  was  told  by  Erlick  that 
his  mother's  estate  was  not  indebted,  and  that  there 
was  no  encumbrance  on  the  land.  He  states  that 
his  attorney  told  him  that  Adolph  Weber  pretended 
to  put  up  some  false  claims,  and,  upon  further  ex- 
amination, that  this  latter  information  came  to  him 
after  he  had  bought  this  interest.  It  appears  that 
these  claims  were  disallowed,  as  well  as  some  others, 
and  that  the  valid  claims  allowed  against  the  estate 
amounted   to   $244.71 

A  bill  to  sell  the  lands  to  pay  debts  was  filed 
July  12,  1898,  or  more  than  a  year  after  Neilson 
bought  the  interest  of  -Rudolph  Erlick  and  paid  him 
for  it,  and  more  than  two  years  after  the  estate 
had   been   suggested   to   be   insolvent. 

The  insistence  is  that  under  the  statute,  Shannon, 
§  3989,  the  title  of  complainant  is  good,  and  that 
the  interest  sold  to  him  cannot,  under  the  facts  re- 
cited in  the  record,  be  subjected  to  the  debts  of 
the  estate,  and  that  he  occupies  the  status  of  an 
innocent  purchaser.  The  statute  referred  to  is  in 
these  words:  "If  an  heir  or  devisee  alien  the  land 
before   action   brought   or   process    sued   out,    he  shall 
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be  answerable  for  the  ancestor's  debts  to  the  value 
of   the   lands   aliened." 

Under  this  statute  it  has  been  held  that  the  heir 
or  devisee  is  so  far  owner  that  he  is  entitled  to  the 
rents  and  profits  until  the  land  is  sold  to  pay  the 
ancestor's  debts,  and  if,  before  any  proceeding  for 
that  purpose  is  instituted,  he  sells  the  same  to  a 
bona  fide  purchaser,  such  purchaser  gets  a  good  title, 
and  the  creditor's  remedy  is  against  the  heir  or  de- 
visee, who  is  answerable  for  his  proportionate  share 
of  such  of  the  ancestor's  indebtedness  as  the  per- 
sonalty was  insufficient  to  pay  to  the  value  of  the 
land  so  aliened.  Livingston  v.  Noe^  1  Lea,  65; 
Smith  V.  Thomas^  14  Lea,  325;  Maxv^ell  v.  Smithy 
2  Pick.,  540;  Raht  v.  Meek,  6  Pick.,  540.  But 
the  burden  in  such  case  is  on  the  purchaser  to  show 
that  his  purchase  was  bona  fide,  which  could  not  be 
the  case  if  he  purchased  with  notice  of  debts  due 
from  the  ancestor  that  might  be  made  a  charge 
against  the  lands  in  the  hands  of  the  heir  or  de- 
visee by  any  "proceeding  known  to  our  law.  Gibson 
V.  Jones,    13  Lea,    692;    Baht   v.    Meek,    5  Pick.,  276. 

In  the  present  case  the  testimony  of  the  pur- 
chaser is  that  he  knew  nothing  of  any  debts  against 
the  estate  when  he  bought,  and  was  assured  by  his 
vendor,  one  of  the  heirs,  that  there  were  no  such 
debts.  There  is  really  no  evidence  to  the  contrary. 
While  there  may  appear  to  be  a  little  contradiction 
in  the  answer  and  deposition  of  Neilson,  it  is  more 
apparent   than   real,   and   a   fair    statement   of   his  evi- 
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dence  and  contention  is,  that  at  the  time  he  bought, 
he  had  no  notice  of  any  debts  against  the  estate, 
bat  learned  of  claims  being  made  afterwards,  that 
were  never  sustained.  It  is  true  that  there  was  a 
suggestion  of  insolvency  made  in  the  County  Court 
on  the  day  after  the  administration  was  taken  out, 
but  it  was  not  followed  up  by  any  proceedings  to 
subject  lands,  nor  was  there,  in  fact,  any  statement 
of  assets,  or  liabilities,  until  after  Neilson  had  made 
his  purchase.  It  is  not  shown  that  Neilson  had  any 
actual  notice  of  this  suggestion,  and  if  it  be  held 
that  he  had  constructive  notice,  still  the  fact  re- 
mained that  the  suggestion  of  insolvency  was  not 
followed  by  any.  other  steps  or  proceedings  for  fif- 
teen months  thereafter,  and  the  suggestion  of  insol- 
vency, in  a  large  number  of  cases,  is  merely  a  pre- 
cautionary  measure. 

It  is  said  that  Neilson  is  affected  with  notice  by 
the  fact  that  his  attorney  knew  of  debts  against  the 
estate,  but  this  position  is  not  tenable,  for  two  rea- 
sons. In  the  first  place  it  is  not  shown  that  the 
attorney  had  the  notice  at  the  time  of  Neilson' s 
purchase,  and,  besides,  a  client  is  not  affected  with 
notice,  because  his  attorney  may  know  facts  which 
he  has  obtained  from  outside  sources,  and  not  in 
the  mdtter  and  course  of  his  employment  for  such 
client.  KirJclin  v.  Atlas  Sav.  Asso,^  60  S.  W., 
149. 

There  is   no  error  in   the  decree  of   the  Court   be 
low,    and   it   is   affirmed,    with   costs. 
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SwoPE  v.  Jordan. 

{Jackson,       May    24,    1891.^ 

1.  Tax  Title.     Void,  when. 

Under  the  facts  stated  in  the  opinion  the  Coiirt  holds  that  com- 
plainant acquired  no  title  to  the  lands  involved  by  his  pur- 
chase thereof  at  a  tax  sale.     (Post,  pp.  169-171.) 

2.  Estoppel.    By  recitals  In  deed  or  mortfjit^je. 

Recital  in  a  mortgage  of  the  existence  of  a  former  unpaid  mort- 
gage on  the  same  propert3^  estops  the  parties  to  the  later 
mortgage  and  those  claiming  under  them,  to  deny  the  legal- 
ity and  priority  of  the  earlier  mortgage.     {Post,  pp,  172,  173.) 

Cases  cited  and  approved:  Coal  Creek  Mining  Co.  v.  Heck,  15 
Lea,  497;  Mc Roberts  v.  Copeland,  85  Tenn.,  211;  Caraway  v. 
C'araway,  7  Cold.,  245;  Rankin  v.  Warner,  2  Lea,  302. 

3.  Corporations.     ConstilutkmdUty  of  Acta  lS{i5  reagirmed. 

Constitutionality  of  Acts  1895,  Ch.  119,  validating  contracts  of 
foreign  corporations  made  before  registration  of  charter  and 
abstracts  thereof,  reaffirmed.     [Post,  pp.  177-179.) 

Acts  construed:  Acts  1895,  Ch.  119. 

Case  cited  and  approved:  Butler  v.  B.  &  L.  Asso.,  97  Tenn.,  679. 

4.  Same.     Same. 

But  said  Act  can  have  operation  and  effect,  within  constitutional 
limitations  only  between  the  original  parties,  or  those  claim- 
ing under  them,  without  superior  equities.  It  cannot  operate 
to  divest  the  vested  rights  of  innocent  third  persons.  [Post, 
pp.  179-1  fiS.) 

Case  cited:  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.,  1*^3. 

5.  Innocent  Pitrcii.^ser.     Who  /«  not. 

The  holder  of  notes  secured  by  mortgage,  who  took  them  in  pay- 
ment of  a  pre-existing  debt,  and  with  notice  that  the  mort- 
gage securing  them  recognized  on  its  face  a  pre-existing 
unpaid  mortgage  on  the  same  property,  is  not  such  innocent 
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purchaser,  and  does  not  occupy  such  position  that  he  may  set 
up  the  defense  that  the  former  mortgage  was  void  because 
made  to  a  foreign  corporation  that  had  not  complied  with  the 
statute  requiring  registration  of  its  charter  {Post,  pp.  169-177, 
182,  183.) 

6.  Building  and  Loan  Associations.    Accounting  with  borrowing 
stockholder. 

Where  a  building  and  loan  association  declares  forfeiture 
against  its  defaulting  borrowing  stockholder,  and  subse- 
quently, becomes  insolvent  itself,  the  account  between  the 
company  aud  such  stockholder  should  be  stated,  in  winding 
up  its  affairs,  as  of  date  of  the  forfeiture,  and  as  between  a 
going,  not  an  insolvent,  concern  and  such  stockholder.  (Post, 
pp.  183,  184.) 

Cases  cited:  Rogers  v.  Hargo,  92  Tenn.,  35;  Posti?.  B.  &  L.  Asso., 
97  Tenn.,  408;  Carpenter  v.  Richardson,  101  Tenn..  170;  Car- 
penter t>.  Frazier,  102  Tenn.,  462. 


FROM    SHELBY. 


Appeal  in  error  from  Chancery  Court  of  Shelby 
County,    F.    H.    Heiskell,   Ch. 

St.  John  Waddell,  W.  W.  Goodwin  and  J.  M. 
Steen   for   Swope. 

Myers  &  Banks  and  Prescott  &  Farmer  for 
Jordan. 

Wilkes,  J.  October  1,  1889,  M.  M.  Gilchrist 
subscribed  for  twelve  shares  of  stock  in  the  Interstate 
Building  and  Loan  Association  of  Bloomington,  Illi- 
nois, each  share  being  for  one  hundred   dollars.     June 
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1,  1889,  he  borrowed  from  the  Association  $1,200, 
and  secured  the  same  by  mortgage  on  real  estate, 
the  amount  to  be  paid,  under  the  rules  and  by-laws 
of  the  Association,  in  monthly  installments.  The  As- 
sociation paid  over  the  entire  sum  of  $1,200,  and 
the  premium  bid  was  to  be  paid  in  monthly  in- 
stallments. May  25,  1892,  Gilchrist  and  wife  con- 
veyed the  property  to  Robert  Thompson,  by  deed, 
for  the  consideration  of  $2,500  ;  $20  of  the  amount 
was  paid  in  cash,  and  for  the  remainder  one  hun- 
dred and  eleven  notes  were  executed,  payable  monthly. 
A  mortgage  back  to  Butler  Jack,  trustee,  was  exe- 
cuted by  Thompson  and  wife,  with  power  of  sale  in 
default  of  payment   of.  the   purchase   money. 

The  deed  or  instrument  contains  this  clause : 
**That  the  same  (premises)  are  free  from  all  incum- 
brances except  a  trust  deed  to  the  Interstate  Building 
&  Loan  Association  of  Bloomington,  Illinois,  which 
M.  M.  Gilchrist  assumes  to  pay."  This  is  signed 
by   Gilchrist   and   wife   and   Thompson   and   wife. 

On  July  11,  1894,  Gilchrist  assigned  to  W.  C. 
Swope,  before  their  maturity,  the  purchase  money 
notes  for  the  lots,  in  satisfaction  of  a  debt  he  had 
been  compelled  to  pay  for  him  as  endorser.  Gil- 
christ having  defaulted  on  payment  of  his  dues  to 
the  Association,  his  stock  was  declared  forfeited,  and 
Jordan,  its  trustee,  advertised  to  sell  the  lots  under 
the  trust  deed.  Complainant  enjoined  the  sale, 
which  injunction  continued  in  force  until  final  decree 
in   this   cause. 
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There  was  a  demurrer  to  the  bill,  which  was 
overruled  with  leave  to  rely  on  the  same  in  the 
answer,  which  was  done.  January  28,  1897,  a  de- 
cree  was   entered   appointing   a    receiver. 

June  1,  1898,  the  Association  having  become  in- 
solvent, was  placed  in  the  hands  of  a  receiver  by 
a   court   in   Illinois. 

On  June  21,  1898,  a  general  creditors'  bill  was 
filed  in  the  Chancery  Court  at  Memphis  against  the 
Association  and  was  sustained.  The  Association  was 
adjudged  insolvent,  and  Edward  Barry  was  appointed 
receiver,  being  the  same  person  theretofore  appointed 
in  the  suit  in  Illinois.  He  filed  an  answer  and 
cross  bill  in  this  cause,  and  prayed  for  a  foreclos- 
ure of  the  mortgage  to  the  Association,  claiming  as 
due,  under  the  rules  and  by-laws,  up  to  January  1, 
1897,    the   sura   of   $1,440.50. 

Pending  the  suit,  and  injunction  which  Swope  had 
sued  out  on  September  24,  1896,  he,  Swope,  pur- 
chased the  lots  at  tax  sale,  from  a  back-tax  attor- 
ney, and  claims,  under  this  tax  sale,  a  title  para- 
mount. 

The  trustee  of  Shelby  County  sold  the  property, 
presumably,  for  the  taxes  of  1896  also,  and  reported 
the  same  to  the  Clerk  of  the  Circuit  Court.  On 
September  13,  1899,  the  receiver  redeemed  the  prop- 
erty from  this  sale,  and  took  deed  and  certificate 
therefor   and   set   up   these   facts   by   cross   bill. 

The  cause  was  heard  on  the  entire  record  March 
29,    1891,   and   the   Chancellor   decreed   that   the   trust 
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deed  of  Gilchrist  and  wife  to  the  trustee  of  the 
Association  was  prior  in  date  and  equity  to  the  trust 
deed  of  Robt.  Thompson  and  wife  to  Butler  Jack, 
trustee,  of  date  May  25,  1892,  and  decreed  the 
foreclosure  of  said  deed  of  June  1,  1891,  subor- 
dinating to  it  any  lien  in  the  said  deed  of  May 
25,  1892,  and  decreeing  a  sale  of  the  property  and 
subjecting  the  funds  in  the  hands  of  the  receiver, 
and  the  proceeds  of  the  Gilchrist  stock  in-  the  said 
Association  to  the  payment  of  any  indebtedness  found 
duo  thereon,  and  referred  the  cause  to  the  Clerk 
and  Master  to  take  an  account  of  said  indebted- 
ness to  be  taken,  according  to  the  rule  laid  down 
by  this  Court  in  Rogers  v.  Ilargo^  and  other  cases. 
From  which  decree  the  complainant  has  appealed  to 
this    Court   and   assigned   errors. 

I.  The  first  assignment  of  error  by  ap[^llant  W. 
C.  Swope  is  that  the  Court  erred  in  refusing  relief 
to  him  under  his  supplemental  bill,  because  of  his 
so-called  tax  purchase  of  the  property  in  litigation, 
from  A.  J.  Harris,  back  tax  attorney.  In  regard 
to  this,  the  facts  are  as  follows,  in  addition  to  what 
has   already    been    stilted: 

The  back  tax  attorney  deed  to  Swope  was  ex- 
ecuted Nov.  18,  1808.  It  is  quite  meagre  and  in- 
formal. It  does  not  show  the  year  for  which  the 
taxes  were  delinquent  and  property  was  sold.  It 
does  not  show  the  amount  of  taxes  nor  the  pen- 
alty nor  interest,  nor  whether  the  sale  was  public 
or  private.      Swope,   the  purchaser,   was  holding  under 
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Gilchrist's  assignment  of  the  notes  to  him  for  a  pre- 
existing debt,  and  had  full  knowledge  of  the  priority 
of  the  Association  mortgage  on  the  property,  and  of 
Gilchrist's  stipulation  to  pay  the  dues  to  the  Associ- 
ation, and  his  implied  and  express  duty  and  stipula- 
tion in  the  trust  deed  to  the  Association  to.  keep 
down  the  taxes.  He  procured  the  sale  of  the  prop- 
erty to  be  enjoined  for  defaults  in  these  payments, 
and  during  the  {tendency  of  that  injunction  bought 
the  property  at  the  tax  sale.  If  it  was  not  the 
direct  duty  of  Swope,  the  assignee  of  the  notes  and 
mortgage,  to  keep  down  the  taxes,  he  would  not 
be  allowed  to  invoke  the  injunctive  power  of  the 
Court  to  hold  off  defenilants  with  the  one  hand,  and 
on  the  other  hand  buy  in  property  at  tax  sale  and 
claim  the  same  by  paramount  title.  It  does  not 
clearly  appear  whether  the  sale  made  by  the  County 
Trustee  was  for  the  same  taxes  as  those  for  which 
the  back  tax  attorney  made  sale,  but  the  inference 
is  that  it  was.  Barry,  the  receiver,  redeemed  •this 
sale,  and  set  up  the  rights  acquired  thereunder  l)y 
crossbill.  We  do  not  think  complainant  can  take 
anything    under   this   tax   purchase. 

The  second  error  assigned  is  to  the  decree  of  the 
Court  in  holding  that  the  Trust  Deed  from  M.  M. 
Gilchrist  and  wife  to  B.  M.  Stratton,  trustee,  of 
date  June  1,  1891,  to  secure  the  Interstate  Building 
&  Loan  Association,  of  Bloomington,  Illinois,  in  the 
payment  of  ^1,200  borrowed  money,  was  entitled  to 
priority  of   satisfaction   of   payment   over   the   deed   of 
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Robt.  Thompson  and  wife  to  Butler  Jack,  trustee, 
to  secure  M.  M.  Gilchrist  in  the  payment  of  three 
notes   secured    by   exhibit   B.    in   bill. 

The  third  assignment  of  error  by  complainant  is 
to  the  decree  of  the  Chancellor  ''in  declaring  a 
charge  upon  'the  lots  of  land  in  favor  of  the  Inter- 
state Building  &  Loan  Association  under  the  Trust 
Deed  executed  by  Gilchrist  and  wife  to  B.  M. 
Stratton,  trustee,  over  the  title  of  Robt.  Thompson, 
and  the  notes  executed  by  him  to  M.  M.  Gilchrist, 
and  secured  by  trust  deed  of  Thompson  to  Butler 
Jack,  trustee,  which  last  named  notes  are  now  held 
by  complainant,  Swope."  The  above  two  assign- 
ments cover  practically  the  same  proposition,  and, 
for   convenience,    we   consider   them   together. 

The  deed  and  mortgage  between  Gilchrist  and 
Thompson  contains  the  clause  before  recited:  "That 
the  same  (premises)  are  free  from  all  encumbrances, 
except  a  trust  deed  to  the  Interstate  Building  & 
Low  Association  of  Bloomington,  Illinois,  which  M. 
M.  Gilchrist  assumes  to  pay."  This  must  operate 
as  an  estoppel  upon  Thompson  and  Swope,  the  as- 
signee, to  question  the  legality  and  priority  of  the 
mortgage  to  the  Association.  They  are  both  affected 
with  notice  and  cannot  claim  except  in  subordination 
to  that  mortgage,  as  neither  occupies  the  status  of 
an  innocent  purchaser.  1  Jones  on  Mortgages,  Sees. 
736-736  (5th  Ed.),  and  notes,  Sec.  644,  p.  695; 
2  Pomeroy's  Eq.,  Sec.  937,  p.  453;  3  Pomeroy's 
Eq.,     Sec.    1205,    notes;    Johnson    v.     Thompson,    129 
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Mass.,  p.  398;  Canfield  v.  Sheon^  -AO  Mich.,  313- 
315  Am.  and  Eng.  Enc.  of  Law,  p.  835  ; 
Coal  Creek  Mining  Co.  v.  Ileckj  15  Lea.,  497, 
506,  515;  McRoberts  v.  Copeland^  1  Pickle,  211; 
Caraioay  v.  Caraway^  7  Cold.,  245  ;  Rankin  v. 
WavTier,  2  Lea,  302-305 ;  Kilpatrick  v.  Hal^,  66 
Fed.    Rep.,   pp.    133,    135,    136. 

In  Jones  on  Mortgages,  Sujnn,  Sec.  736,  the 
author  says:  '<  When  one  purchases  land  expressly 
subject  to  a  mortgage,  the  land  conveyed  is  as 
eflfectually  charged  with  the  encumbrance  of  the  mort- 
gage debt  as  if  the  purchaser  had  expressly  as- 
sumed to  secure  it.  The  conveyance  of  land  sub- 
ject to  a  mortgage  operates  to  give  priority  to  the 
mortgage,  against  the  purchaser,  and  those  claiming 
liens  under  judgments  subsequently  rendered.  The 
amount  of  the  existing  mortgage  having  been  de- 
ducted from  the  purchase  money  of  the  incumbered 
property,  the  grantee,  in  effect,  undertakes  to  ^  pay 
the  amount  of  the  purchase  money,  represented  by 
the  mortgage,  to  the  holder  of  it,  and  he  is  as 
eflfectually  estopped  to  deny  its  validity  as  he  would 
be  had  he,  in  the  premises,  agreed  to  pay  such 
mortgage.  The  diflference  between  the  purchaser's 
assuming  the  payment  of  the  mortgage  and  simply 
buying  subject  to  the  mortgage,  is  simply  that  in 
the  one  case  he  makes  himself  personally  liable  for 
the  payment  of  the  debt,  and  in  the  other  case  he 
does  not  assume  such  liability.  In  both  cases  he 
takes    the    land    charged    with    the    payment    of    the 
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debt, 'but  he  is  not  allowed  to  set  up  any  defense 
to  its  validity,  as,  for  instance,  that  the  mortgage 
is   void   wholly,    or   in    part,    on    account   of    usury." 

In  2  Pomeroy's  Equity,  Sec.  937,  supra,  in  re- 
gard to  this  proposition,  the  author  says:  '*For  the 
same  reason  the  subsequent  mortgagee  and  encum- 
brancer cannot  defeat  the  prior  encumbrance  or  pro- 
cure it  to  be  set  aside  upon  an  allegation  of  its 
usurious    character. ' ' 

In  3  Pomeroy's  Equity,  Sec.  1205,  ftupra,  on  the 
point  under  consideration  the  author  says:  **  Where 
the  mortgagor  conveys  by  deed  absolutely  silent  with 
respect  to  the  outstanding  mortgage,  the  grantee,  of 
course,  takes  the  land  encumbered  by  the  mortgage, 
if  he  has  actual  notice  of  it,  or  constructive  notice 
by  record  or  otherwise.  Where  the  mortgagor  con- 
veys by  a  deed  which  states  simply  that  the  con- 
veyance is  subject  to  a  certain  specified  mortgage, 
or  words  to  that  effect,  the  grantee  takes  the  land 
burdened   with   the   lien." 

The  case  of  Johnson  v.  Thompson^  129  Mass., 
supra^  is  a  well  considered  case,  and  also  directly 
in  point  in  its  facts,  in  which  the  Court  says:  '*It 
is  a  settled  principle  of  law  that  the  grantee  is  es- 
topped to  deny  the  validity  of  any  mortgage  to 
which  his  deed  recites  that  the  conveyance  to  him 
is  subject."      Citing   various   authorities. 

The  case  of  Can  field  v.  Sheom^  49  Mich.,  313, 
siqyra^  is  a  well  reasoned  case  and  also  directly  in 
point,     upon    the    question    under    consideration;     the 
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syllabus  is  as  follows:  *^  Where  the  purchaser  buys 
mortgaged  premises  from  the  mortgagor  subject  to 
the  mortgage,  and  his  deed  is  expressly  made  sub- 
ject to  it,  though  it  does  not  in  terms  bind  him  to 
pay  it,  he  is  to  be  treated,  as  between  himself  and 
the  mortgagor,  as  having  assumed  the  mortgage,  and 
and  is  personally  liable  for  whatever  deficiencies  there 
may  be  after  foreclosure  sale."  Sweetser  v.  Jones^ 
35  Vermont,  supra  (82  Am.  Dec,  p.  639),  is  a 
well  reasoned  case,  and  fully  sustains  the  text  writ- 
ers  upon   this   point. 

The  same  doctrine  prevails  in  Tennessee.  In 
Coal  Creek  Mining  Co.  v.  Heck^  16  Lea,  supra^  the 
estoppel  was  enforced  although  the  grantees  did  not 
sign  the  deed  (in  case  at  bar  the  instrument  was 
signed  by  both  grantees  and  grantors).  In  the 
Coal  Creek  case  the  Court  held  that  the  Coal  Creek 
Mining  Co.  "in  accepting  the  deed  with  the  reser- 
vations in  it,  estopped  all  these  parties  from  assert- 
ing any  adverse  title,"  and  that  the  effect  of  the 
exception  or  reservation  under  this  view  is  held  by 
all  the  authors  to  be  that  the  same  consequence  at- 
tached to  such  acceptance  as  would  have  attached 
had  it  been  a  grant,  although  the  Coal  Creek  Min- 
ing Co.,  the  grantee,  had  not  signed  the  convey- 
ance. 

In  Carmoay  v.  Caraway^  7  Cold.,  pp.  248-250, 
supra^  the  Court  held,  ''.that  Cajraway  and  wife,  the 
grantees,  although  they  did  not  sign  the  deed,  were 
bound    by    its    stipulations    and     reservations    to    the 
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same    extent    as    though    they   had    signed   it,    having 
accepted   the   same   with   the   reservations   therein." 

In  Mc Roberts  v.  Copeland^  1  Pickle,  211,  supray 
the  same  question  came  under  consideration  of  this 
Court,  where  the  grantees  had  not  signed  the  instru- 
ment,  the  ^< habendum"  of  the  deed  in  that  case  is 
in  these  words:  '*To  have  and  to  hold  the  above 
described  property,  to  the  same,  Didama  and  Vic- 
toria McRoberts,  their  heirs  and  assignees  forever, 
subject  alone  to  our  life  estate  and  at  our  death 
the  title  to  vest  in  fee  simple  in  the  said  Didama 
and  Victoria,  their  heirs  and  assigns."  And  the 
Court  says:  ''The  exception  or  reservation  in  the 
deed  operates  as  a  conveyance  of  the  land  to  his 
widow   for   life." 

In  Rankin  v.  Warner^  2  Lea,  301,  supra^  the 
deed  recited  that  one  of  the  heirs  was  insane,  and 
the  grantees  only  took  such  title  as  the  other  heirs 
were  able  to  convey,  and  the  Court,  as  to  this, 
held  that  the  grantees  in  said  deed,  by  accepting 
the  same,  were  estopped,  and  used  the  following 
language:  **They  are  estopped  by  this  recital;  by  it 
the  insanity  is  shown  to  exist;  it  continues  to  exist 
in  contemplation  of  law  until  the  contrary  is  shown, 
with  the  burden  of  so  showing  resting  upon  the 
plaintiffs   in   error." 

In  the  case  at  bar  the  reservation  is  in  the  face 
of  the  deed  as  to  the  mortgage  of  the  Interstate 
Building  &  Loan  Association,  etc.  That  debt  hav- 
ing:   been    shown    in    the    instrument    to    exist,    it    is 
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presumed  to  continue  until  clearly  shown  that  it  has 
been  paid  off.  Robert  Thompson  and  complainant 
(Swope)  hold  under  that  deed,  and  are  estopped  to 
deny   the   validity   of   it. 

The  case  of  Kilpatjnck  v.  Haley;  66  Fed.  Rep., 
p.  133,  siipra^  is  a  very  full  and  instructive  one,  and 
is  by  the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit.  The  opinion  is  delivered  by  Thayer,  J., 
and  a  voluminous  review  of  authorities  is  contained 
therein,  and  the  doctrine  of  estoppel,  as  herein  in- 
voked,   is   fully   recognized. 

It  is  said  that  complainant  (Swope)  is  entitled  to 
recover  as  again3t  the  mortgage  of  Gilchrist  to  B. 
M.  Stratton,  trustee,  of  June  1,  1891,  because,  at 
the  date  of  the  execution  of  said  mortgage,  the 
Loan  Association  had  not  complied  with  the  Act  of 
1891,  in  filing  its  charter  with  th^  Secretary  of 
State,  and  causing  an  abstract  thereof  to  be  regis- 
tered in  Shelby  County,  and  that  before  said  char- 
'  ter   and    abstract   was    filed    (August,     1894),    W.     C. 

Swope  had  taken  an  assignment  of  the  notes  exe- 
cuted by  Robert  Thompson  to  M.  M.  Gilchrist, 
secured  by  the  mortgage,  or  trust  deed,  of  May 
25,  1892,  executed  by  Thompson  and  wife,  and, 
therefore,  as  to  this  transaction,  Swope  had  a  vested 
right,  by  reason  of  his  purchase  before  the  vali- 
dating Act  of  May  10,  1895,  and,  therefore,  said 
validating  Act  was  retrospective,  and  could  not  in- 
terfere with  his  rights  under  the  Thompson  mort- 
gage. 


I  23  v—vi 
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Section  1,  of  the  Acts  of  1896,  chapter  119,  is 
as   follows: 

'*  Section  1.  Be  it  enacted  hy  the  General  Assent- 
hly  of  the  State  of  Te7inessee^  That  the  contracts  of 
any  foreign  corporation,  created  or  organized  by  any 
State  or  government  other  than  that  of  this  State^ 
that  has  heretofore  engaged  in  business,  made  con- 
tracts, or  purchased  property  in  this  State,  after  the 
passage  of  said  chapters  95  and  122,  of  the  Acts  of 
1891,  without  first  complying  with  the  provisions  of 
the  same,  shall  be  as  valid  and  binding  in  all  respects 
as  if  a  copy  of  its  charter  had  been  filed  with  the 
Secretary  of  State  and  an  abstract  of  the  same  filed 
in  each  County  where  such  corporation  carried  on 
business  or  made  contracts:  Provided^  That  this  sec- 
tion shall  apply  only  to  such  foreign  corporations  as 
have  already  io  good  faith  complied  with  the  pro- 
visions of  said  chapters  96  and  122  of  the  Acts  of 
1891,  and  chapter  31  of  the  Acts  of  1877,  by 
filing  a  copy  of  its  charter  with  the  Secretary 
of  State,  and  recording  abstracts  thereof  in  each 
County  in  which  said  corporation  carried  on  busi- 
ness or  made  contracts,  or  shall,  within  four  months 
after  the  passage  of  this  Act,  so  file  such  charter 
and  abstract  of  same:  Provided^  However,  that  no 
mortgage  or  deed  of  trust  executed  to  a  foreign 
corporation  upon  real  estate  in  this  State,  where 
such  foreign  corporation  had  not  complied  with  the 
laws  of  this  State  at  the  time  of  such  mortgage  or 
deed  of  trust  was  executed,  shall   be*  foreclosed,  either 
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under  a  power  of  sale  or  judicial  decree,  until  two 
years  after  the  passage  of  this  Act,  but  no  alien 
corporation  owning  land  in  the  State  shall  have  the 
benefit   of   this   stay   of   foreclosure   proceedings." 

By  Section  2  of  said  Act  it  is  provided  that  not 
more  than  six  per  cent,  interest  on  the  amount  ac- 
tually received  by  the  parties  shall  be  collected. 
The  record  shows  that  in  August,  1894,  prior  to 
said  validating  act,  the  Interstate  Building  &  Loan 
Association   had   complied   with   the   law. 

In  the  case  of  Butler  v.  United  States  Building 
cfe  Loan  Association^  13  Pick.,  679,  this  Court  de- 
clared this  Act  of  the  Liegislature  constitutional  and 
valid,  and  that  it  did  not  impair  the  obligation  of 
contracts,  but  sustained  them.  In  the  opinion  of 
the  Court  in  said  cause,  the  case  of  Ch*08s  v.  United 
States  Mortgage  Co,^  108  U.  S.,  p.  4^47,  is  referred 
to,  in  which  the  identical  question  presented  in 
the  case  at  bar  was  presented,  in  which  the  insur- 
ance company  purchased  under  much  the  same  con- 
ditions as  Swope  and  Thompson  did  here,  and  the 
Court  decided  against  its  contention.  See  also  Ewell 
V.  Daggs,  108  U.  S.,  143.  The  case  of  Shields  v. 
Clifton  Hill  Land  C«>.,  10  Pick.,  123,  is  also  cited 
and  relied  on.  The  doctrine  there  laid  down  may 
be  generally  stated  as  follows:  '*  While  no  retro- 
spective law  or  laws  impairing  the  obligation  of  con- 
tracts may  be  made  (Const.  Tenn.  Act  1,  Sec.  20), 
still  remedial  legislation  is  not  prohibited,  and  the 
constitutional    provision    does    not    stand    in   the   way 
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of  statutes  passed  to  cover  defects  or  omissions 
in  former  enactments,  or  in  the  case  of  parties  at- 
tempting to  comply  therewith.  The  general  expres- 
sion of  the  principle  is  that  no  one  has  a  vested 
right  in  any  remedy,  and,  we  might  add,  nor  in 
any  want  of  remedy  or  in  any  policy  of  the  State 
for   the   time   being. 

The  acts  of  foreign  corporations  which  have  not 
complied  with  law  are  said  to  be  illegal,  invalid 
and  unenforcible,  and,  in  some  cases,  the  expression 
is  used  that  they  are  void.  All  these  ex[)ressions 
mean  the  same  thino:  that  the  contracts  are  ilIeo[al 
and  invalid  and  unenforcible  to  the  extent  that  the 
State  will  not  lend  its  aid  to  their  enforcement,  and 
no  right  of  action  can  bo  based  thereon,  but  the 
legislature  may,  if  it  see  proper,  and  upon  such 
terms  as  it  deems  best,  and  proper,  validate  such 
contracts  and  allow  them  to  be  enforced.  But  while 
this  principle  is  well  established,  it  only  applies  as 
between  parties  to  the  contract  which  has  been  val- 
idated and  made  enforcible.  It  cannot  be  given  ef- 
fect retroactively  so  as  to  divest  the  vested  rights 
of  innocent  third  persons.  6  Am.  and  Eng.  Encyc. 
Law  (2d  ed.),  94:0,  note  1,  citing  Sldway  v.  Law- 
son^  58  Ark.,  124,  956,  note  4  ;  Smith  v.  Scar- 
horoughy  61  Ark.,  104;  Shattitch  v.  liyford^  62  Ark., 
431;  Barrett  v.  Barrett,  120  N.  C,  127;  Mughen 
v.  Strong^  80  Am.  Dec,  411;  Briaton  v.  Seevers, 
12  Iowa,  389;  Thompson  v.  Morgan,  6  Minn.,  292; 
1    Am.    and    Eng.    Encyc.   Law    2d   ed.),    568,   note  1, 
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Neioman   v.    Samuds^   17   Iowa,   628  ;     Grove   v.    Todd^ 
41   Mtl.,    633. 

Mr.  Cooley  thus  lays  down  the  rule:  <'The 
operation  of  these  cases  (cases  upholding  curative 
statutes),  however,  must  be  carefully  restricted  to 
the  parties  to  the  original  contract  and  to  such 
other  persons  as  may  have  succeeded  to  their  rights 
with  no  greater  equities.  A  subsequent  horui  fide 
purchaser  cannot  be  deprived  of  the  property  which 
he  has  acquired  by  an  act,  which  retrospectively  de- 
prives his  grantor  of  the  title  which  he  had  when 
the  purchase  was  made.  Conceding  that  the  invalid 
deed  may  be  made  good  as  between  the  parties, 
yet  if,  while  it  remained  invalid,  and  the  grantor 
still  retained  the  legal  title  to  the  land,  a  third  per- 
son has  purchased  and  received  a  conveyance,  with 
no  notice  of  any  fact  which  should  preclude  his 
acquiring  an  equitable  as  well  as  a  legal  title  thereby, 
it  would  not  be  in  the  power  of  the  legislature  to 
so  confirm  the  original  deed  as  to  divest  him  of  the 
title  he  has  acquired.  The  position  of  the  case  is 
altogether  changed  by  this  purchase.  The  legal  title 
is  no  longer  separated  from  equities,  but  in  the 
hands  of  the  second  purchaser  is  united  with  an 
equity  as  strong  as  that  which  exists  in  favor  of 
him  who  purchased  first.  Under  such  circumstances 
even  Courts  of  Equity  must  recognize  the  right  of 
the  second  purchaser  as  best  and  entitled  to  the 
protection  which  the  law  accords  to  vested  interests. 
Cooleys  Const.    Limitations,    star    p.    379.       The   cases 
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in  our  own  books  cited  above  'of:  Bulter  v.  Loan 
Associatimi^  13  Pickle,  579;  Shields  v.  Clifton  Hill 
Co.^  10  Pickle,  162,  as  well  as  the  cases  of: 
Gross  V.  United  States  Mort.  Co.^  108  U.  S.,  488; 
Swell  V.  Daggs^  108  U.  S.,  143,  all  recognize  the 
law  as  being  that  vested  rights  cannot  be  defeated 
by  validating  acts,  but  they  were  all  except  Gross 
V.  TJ.  S.J  cases  where  the  controversy  was  between 
the  original  parties  and  the  rights  of  the  third  per- 
sons  had   not   intervened. 

In  the  case  of  Gross  v.  U.  S.  Mort\  Co.^  supra^ 
the  third  person  (the  insurance  company)  was  af- 
fected by  the  validating  A<it,  because  it  had  obli- 
gated itself  to  pay  the  debt,  and  Gross,  the  assignee 
of  the  note,  was  held  to  be  affected  by  this  obliga- 
tion, and  thus  placed  in  such  relationship  with  the 
original  parties  as  that  the  validating  Act  applied  to 
him. 

Now,  in  the  present  case,  we  may  treat  the  con- 
tract between  Gilchrist  and  the  Association  as  unen- 
forcible  until  the  validating'  Act  was  passed.  While 
thus  unenforcible,  Gilchrist  sold  to  Thompson,  and 
in  the  deed  to  him  recited  the  mortgage  to  the 
Association.  He  transferred  the  purchase  money 
notes  to  Swope,  in  payment  of  an  amount  due  him. 
The  question  is:  Are  Thompson,  the  purchaser  of 
the  lots,  and  Swope,  the  assignee  of  the  purchase 
money  notes,  affected  by  the  validating  Act  ?  They 
each  knew  of  the  mortgage  to  the  Association,  and 
neither     can     be     held     to    be    strictly    innocent    pur- 
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chasers,  because  in  the  conveyance  made  by  Gilchrist 
to  Thompson  that  mortgage  and  debt  is  recognized 
as  resting  upon  the  lots.  Thompson  did  not,  how- 
ever, assume  personally  to  pay  that  debt,  as  the 
insurance  company  did  in  the  Gross  case.  Swope 
stands  still  one  remove  further  than  Thompson,  since 
he  took  the  notes  by  indorsement  from  Gilchrist, 
but  his  condition  is,  perhaps,  no  better,  unless  he 
can  be  treated  as  an  innocent  purchaser.  He  ap- 
pears in  the  Record  to  be  a  bona  fide  purchaser, 
but  he  had  notice  of  the  encumbrance  upon  the 
lots,  and  the  contention  is  that  he  bought  with 
knowledge  that  such  encumbrance  was  not  valid  and 
could  not  be  enforced.  He  took  the  notes,  how- 
ever, in  payment  of  a  pre-existing  debt,  and  with 
notice  of  the  mortgage,  to  the  Association,  and  can, 
therefore,  occupy  no  higher  ground  than  Gilchrist, 
from   whom   he   obtained   the  notes. 

The  fourth  error  assigned  is  to  the  action  of  the 
Court  in  the  direction  as  to  the  account  to  be  taken 
between  the  Association  and  borrower.  The  general 
rule  for  such  accounts  in  cases  of  insolvency  is 
stated  in  a  number  of  cases.  Rogey^s  v.  Hargo^  8 
Pick.,  35;  Post  V.  B.  &  Z.  Association^  13  Pick., 
408;  Carpenter  v.  Bichardson^  17  Pick.,  176;  Car- 
penter V.  Frayser^  18  Pick.,  462.  While  this  is  the 
rule  to  be  applied  in  all  cases  of  insolvency,  the 
important  question  is  when  or  at  what  date  should 
the  account  be  struck.  Gilchrist  defaulted  in  his 
obligations    to   the    company   in    June,    1895,    and    his 
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rights  as  stockholder  and  borrower  were  declared  for- 
feited at  that  date.  The  Association  was  then  a  go- 
ing concern  and  presumably  solvent.  It  afterwards 
became   insolvent. 

We  are  of  opinion  that  the  account  between  Mr. 
Gilchrist  and  the  Association  should  be  made  up  and 
stated  as  of  the  date  when  his  rights  were  declared 
forfeited,  and  upon  the  basis  of  a  solvent,  going  cor- 
poration, and  that  the  Association,  after  making  such 
declaration,  could  not  hold  the  stock  until  the  com- 
pany  became  insolvent,  and  make  up  the  account  as 
upon  a  final  distribution  of  an  insolvent  association. 
The  rights  and  liabilities  of  Gilchrist  to  the  com- 
pany were  fixed  when  he  ceased  to  be  a  member 
and  when  the  Association  declared  his  rights  for- 
feited. As  to  this  feature,  therefore,  the  decree  of 
the  Court  below  is  modified,  and  in  all  other  re- 
spects  it   is   affirmed. 

The  costs  of  the  appeal  will  be  equally  divided 
between  Swope  and  the  Association.  The  costs  of 
the  Court  below  will  remain  as  adjudged  by  that 
Court. 
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Burnett,  Admrx.,  v.  Railway  Officials,  Etc., 

Insurance  Co. 

{Jackson.       May    25,   1901.) 

1.  Accident  Insurance.     CornAtrxijciifyn  of  policy. 

Under  an  accident  policy  providiDg  that  ^*  the  death  of  the  in- 
sured shall  immediately  terminate  all  liability  under  this 
policy,  and  in  no  case  shall  the  insured  be  entitled  to  recover 
for  more  than  104  weeks  hereunder,"  there  can  be  no  recovery 
for  the  death  of  the  deceased. 

ft 

2.  Same.     Same. 

The  Court  holds  that  the  scope  and  effect  of  said  policy  cannot 
be  enlarged  so  as  to  include  iudemnity  in  case  of  death  by  the 
extraneous  matters  averred  in  the  declaration  and  set  out  in 
the  opinion. 


FROM    MADISON. 


Appeal  in  error  from  the  Circuit  Court  of  Madi- 
son  County.      Levi   S.   Woods,  J. 

Hunter  Wilson   for   Burnett. 

C.   G.   Bond   for   Insurance   Co. 

Wilkes,  J.  This  is  an  action  upon  a  policy  of 
insurance  in  the  Railway  Officials  &  Employees  Ac- 
cident   Association     of    Indianapolis,    Indiana.       There 
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was  a  declaration  and  an  amended  declaration  in  the 
Court  below  which  was  demurred  to.  The  demurrer 
was  sustained  and  suit  dismissed,  and  the  plaintiff 
has  appealed  to  this  Court  and  assigned  errors.  The 
policy  is  set  out  in  the  declaration.  It  is  marked 
on  its  back  ^^ Noncontestable  Weekly  Indemnity  Pol- 
icy ^^'"'^  in  bold  and  prominent  letters.  The  words 
^^  Weekly  Ind^emnity'^'^  are  also  made  prominent  by 
large  letters  in  the  face  of  the  policy.  So  far  as 
necessary  to  state,  it  provides  to  insure  F.  L. 
Franklin  as  a  freight  brakeman,  and  agrees  to  in- 
demnify him  against  physical  bodily  injury  resulting 
in  disability  caused  by  external  violence  or  accidental 
means.  Disability  is  defined  in  it  to  be  immediate, 
continuous  and  total  inability  to  perform  any  work 
or  labor,  and  other  provisions  follow  as  to  the  loss 
of  hands  or  feet,  etc.  It  is  further  provided,  that 
the  insured  shall  be  indemnified  against  loss  of  time 
during  such  period  of  continuous  total  disability  in 
the  sum  of  $10  per  week,  but  not  to  exceed  his 
average  weekly  wages,  nor  for  more  than  104  con- 
secutive weeks.  By  a  separate  clause  of  the  policy 
it  is  provided,  *'The  death  of  the  insured  shall  im- 
mediately terminate  all  liability  under  this  policy, 
and  in  no  case  shall  the  insured  be  entitled  to  re- 
cover   for    more   than    104    weeks    hereunder." 

There  is  no  provision  in  the  policy  referring  in 
express  terms  to  the  death  of  the  insured  and  pro- 
viding a  payment  therefor.  Plaintiff  exhibits  with 
his    declaration  and    in    connection    with   his   policy,    an 
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ideDtification  card,  which  is,  in  substance,  as  follows, 
so  far  as  necessary  to  be  stated,  ^^Thi%  card  is  for 
identification.'^'*  Notice,  in  accordance  with  the  pol- 
icy,   must   be   given   of  accidental   death   or   injury. 

The  declaration  avers  that  the  insured,  while  in 
the  discharge  of  his  duty  as  a  brakeman,  and  exer- 
cising due  care,  was.  May  25,  1900,  accidentally 
thrown  or  knocked  from  a  car  and  run  over  by  the 
wheels  and  killed.  The  identification  card  was  found 
on  his  person,  and  the  plaintiff,  as  his  administratrix, 
under  these  facts,  claims  $1,040.  The  amended 
declaration  avers,  in  addition,  notice  to  the  com- 
pany of  a  previous  accident  and  injury  to  the  insured 
on  April  28,  and  that,  upon  the  happening  of  that 
accident,  the  company  sent  the  insured  a  blank  form 
which  was  made  out  and  intended  to  cover  death, 
and  which  was  filled  out  by  the  insured  as  covering 
$700  of  insurance  in  case  of  death.  This  letter^and 
blank  claim  are  made  part  of  the  amended  declara- 
tion, as  well  as  the  policy  and  identification  card, 
and  he  avers  that,  by  reason  of  the  policy,  iden- 
tification card  and  final  claim  blank,  and  other 
representations  -of  defendant  to  the  insured,  that  it 
was  the  intention  of  the  parties  that  the  policy 
should  cover  death  by  accidental  means,  and  that  he 
was  insured  against  death,  and,  under  that  belief, 
paid  premiums  amply  suflicient  to  cover  one  year's 
insurance   against   death. 

The  demurrer  raises  the  ground  that  the  policy 
was   for  indemnity  only,  and   not   against   death  ;    that 
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all  liability  under  it  terminated  by  the  death  of  the 
deceased ;  that  it  contains  no  provision  for  pay- 
ment of  a  death  benefit;  that  the  blank  claim  referred 
to  was  used  upon  the  occasion  of  a  prior  accident, 
and  had  no  connection  with  this ;  that  it  was  really 
filled  in  for  $7.00  and  not  $700,  as  appears  from 
its  face ;  but  this  was  done  by  the  insured  himself 
without  authority ;  that  there  is  no  specification  in 
the  declaration  of  any  representations  other  than 
those   in   the   papers   themselves. 

We  think  the  demurrer  is  well  taken  and  prop- 
erly sustained.  The  policy  sued  on  is  a  weekly  ben- 
efit indemnity  policy,  and  specifies  upon  its  face  its 
objects  and  purposes.  There  is  nothing  misleading 
about  it.  It  does  not  provide  for  any  payment  or 
benefit  in  case  of  the  death  of  the  insured,  but,  on 
the  contrary,  expressly  provides  that  the  death  of 
the  insured  shall  terminate  all  liability  under  the 
policy.      There   is   nothing   ambiguous   about   it. 

The  identification  card  does  not  put  any  different 
aspect  upon  it.  It  probably  is  a  form  intended  to 
be  used  in  cases  of  death  as  well  as  in  indemnity 
policies.  But  whether  so  or  not,  the  -company  could 
very  consistently  provide  for  notice  of  the  death  of 
the  assured,  not  because  it  would  thereby  become 
liable  for  any  amount,  but  under  the  terms  of  the 
policy  its  liability  would  be  ^^  ipso  facto  ^^  terminated. 
The  blank  claim  is  entirely  irrelevant  to  the  pres- 
ent   case. 

It   purports    to    be    filled    out    by   assured    himself 
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in  proof  of  a  prior  accident,  when  insured  mashed 
the  little  finger  of  his  left  hand,  and  claimed  in- 
demnity for  five  days  therefor.  It  is  true  that  this 
form  has  a  blank  space  for  amount  claimed  in  case 
of  death,  which  insured  filled  jn  with  $7.00,  perhaps 
meaning  $700 ;  but  this  was  no  doubt  a  general 
blank  to  be  used  in  cases  of  policies  insuring  against 
death   losses,   as   well   as   providing   weekly  indemnity. 

There  is  no  statement  of  any  other  representa- 
tions than  those  contained  in  the  papers.  Indeed, 
no  oral  statements  contradicting  or  adding  to  the 
policy  would  be  permissible.  It  follows  that  under 
the  terras  of  the  policy,  the  insured  was  only  guar- 
anteed a  weekly  indemnity,  and  not  only  was  not 
insured  against  death,  but  in  case  of  death  all  lia- 
bility of  the  company  at  once  ceased.  Ifall  v.  Arn. 
Emp,  Liability  Ins.  Co.,  96  Geo.,  413  (S.  C,  23  S. 
E.    Rep.,    310;    same   case,    38    L.    R.    A.,    537). 

There  was  a  policy  form,  designed  to  insure  in 
a  principal  sum  for  death  and  also  to  provide  a 
weekly  indemnity.  Only  the  blanks  were  filled  out 
for  the  weekly  indemnity,  and  the  insured  died 
within  twenty-four  hours  after  the  accident.  His 
representative  was  allowed  to  recover  only  for  that 
time,  though  the  indemnity  provision  was  for  a 
period  not  exceeding  fifty-two  weeks.  It  was  said 
in  that  case,  ''Death  evidently  is  not  the  kind  of 
disability  to  which  the  policy  refers."  See  also 
Rosenherry  v.  Fidelity  db  Cusuality  Co,^  14  Ind. 
App.,    625    (S.    C,    43    N.    E.     Rep.,  317;    1    Am.    & 
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Eng.  Enc.  L.,  2d  Ed.,  p.  296);  Brovm  v.  Ins.  Co.^ 
95  Fed.  Rep.,  935;  Hall  v.  Ainer.  Errvp.  Lia.  In». 
Co.,    23   S.    E.    Rep.    (Ga.),    310. 

The  judgment  of  the  Court   below  is  affirmed  with 
costs. 
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Manley  V.    Manley. 

(Jackson.       May    25,    1901. 

Bbnsfit  Societies.    Mother,  not  wife,  takes  benefit  of  certificate. 

The  mother,  not  the  wife,  is  entitled  to  the  death  fand  due  on  a 
certificate  issued  by  a  benefit  society  to  one  of  its  members 
after  his  marriage,  and  made  payable  to  him  personally  in  the 
event  of  his  total  disability,  and  to  his  mother  in  the  event  of 
his  death,  where  the  constitution  and  laws  of  the  society  do 
not  exclude  the  mother  in  express  terms  from  the  class  of  eli- 
gible beneficiaries,  although  they  do  provide  that  the  bene- 
ficiary department  of  the  society  shall  be  established  and 
maintained  ''to  provide  substantial  relief  to  members  and 
their  families  in  the  event  of  death  or  total  disabilitv." 

Case  cited:  Lane  v.  Lane,  99  Tenn.,  639. 


FROM     SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby 
County.      F.    H.    Heiskell,    J. 

Wm.    M.    Randolph,    for   Bridget   Manley. 

TuRLEY   &   Wright   for   Margaret   Manley. 

Beard,  J.  The  complainant,  Bridget,  is  the 
widow  of  Joseph  H.  Manley,  who  died  in  June, 
1895,    and   the   defendant,   Margaret  Manley,    was   his 
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mother.  In  the  year  1882,  the  deceased,  Joseph, 
became  a  member  of  *a  local  lodge  in  Memphis,  this 
being  a  subordinate  lodge  of  an  order  known  as  the 
*' Brotherhood  of  Locomotive  Fireman."  At  the 
time  of  becoming  a  member  he  was  an  unmarried 
man,  living  with  his  mother,  and  continued  to  do 
so  until  his  marriage  to  the  complainant,  Bridget, 
in  the  year  1886.  By  section  48  of  the  constitu- 
tion of  the  order  all  members,  save  those  disquali- 
fied as  the  result  of  a  medical  examination,  were 
required  to  participate  in  the  rights  and  burdens  of 
what  was  designated  as  the  *' Beneficiary  Depart- 
ment," but  whether  any  certificate  was  issued  to  the 
deceased  at  the  time  he  joined  or  afterwards,  until 
the  year  1887,  is  not  shown  in  the  record.  In  this 
latter  year  one  was  issued  to  him,  which  entitled  him 
to  share  in  that  'department"  to  the  amount  of 
$1,600,  which  amount  *'the  order  agreed,  in  the 
event  of  his  total  disability,  should  be  paid  hiui,  or 
at  his  death,  to  Mrs.  M.  Manley,  his  mother." 
In  January,  1895,  on  account  of  a  change  in  the 
by-laws  of  the  order  (immaterial  to  this  litigation), 
this  certificate  was  called  in  and  a  new  one  was  is- 
sued, which,  like  the  former,  was  payable  to  his 
mother  in  the  event  of  his  death.  It  will  l)e  ob- 
served from  the  dates,  that  both  these  certificates 
were  issued  to  and  received  by  the  deceased  subse- 
quent    to    his    marriage. 

After    the    <leath    of    Jose))h,    upon    proper    proofs 
being    made,    the    money   due    on   this    beneficial    certi- 
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ficate  was  paid,  by  the  order  to  the  mother.  This 
payment  was  made,  according  to  the  testimony  of 
the  secretary  and  treasurer,  in  obedience  to  the 
''constitution  in  force  in  1895,"  which  required  him 
as  such  officer  ''to  pay  the  money  due  on  the 
account  of  the  death  of  Joseph  H.  Manley  to  the 
person    named   in   the    beneficiary   certificate."" 

Some  three  years  after  this  payment  the  present 
bill  was  filed  by  the  widow,  in  her  own  right  and 
as  the  next  friend  of  her  minor  children,  seeking 
to  recover  from  Margaret  Manley  this  fund,  upon 
either  of  two  grounds — first,  that  it  was  the  inten- 
tion of  Joseph  H.,  and  the  agreement  on  the  part 
of  his  mother,  that  the  latter  should  hold  the  funds 
derived  from  his  certificate  in  trust  for  the  com- 
plainant; and  second,  that,  notwithstanding  the  fact 
that  the  mother  was  named  in  the  beneficiary  certi- 
ficate, as  the  party  to  receive  payment,  yet  under 
the  constitution  of  the  order,  the  equitable  ownership 
of  the.  fund  was  in  complainants  at  the  death  of 
Joseph,  and  that  in  collecting  it,  the  defendant, 
Margaret,  was  their  trustee  and  must  account  to 
them   as   such. 

As  to  the  first  ground,  that  of  fact,  on  which 
this  contention  is  made,  we  think  it  not  well  taken. 
The  evidence  fails  to  make  out  either  a  purpose 
upon  the  part  of  the  son  to  create  a  trust  in  favor 
of  complainants,  or  an  agreement  on  the  part  of 
the  mother  to  hold  the  certificate  or  its  proceeds  in 
trust   for    them.       On    the   contrary,    we    are   satisfied, 
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that  it  was  the  intention  of  the  son  that  the  mother 
should  be  the  absolute  owner  of  the  fund  at  his 
death.  The  fact  that  twice  after  his  marriage  he 
caused  cercificates  to  be  issued  payable  to  her,  when, 
if  he  had  desired  his  wife  and  children  to  be  the 
beneficiaries,  he  could  upon  the  suggestion  have  had 
them  named  as  such,  strongly  repels  the  contention. 
The  additional  fact,  indicating  that  the  mother  re- 
garded herself,  and  was  so  regarded  by  him,  as  the 
sole  beneficiary  of  the  fund,  is  that  from  the  begin- 
ning she  paid  all  or  quite  all  the  assessments  neces- 
sary   to    keep   this    insurance   alive. 

We  see  nothing  in  the  record  to  overcome  the 
force  of  these  facts,  which  the  theory  of  complain- 
ants, resting  on  the  first  ground,  necessarily  en- 
counters. Nor  do  we  think  the  second  contention 
of  the  comphiinants  is  maintainable.  Upon  the  face 
of  the  certificate,  l^eyond  question,  Margaret  Manley 
was  entitled  to  this  fund,  and,  having  collected  it, 
can  hold  it  against  all  claimants.  But  the  insist- 
ence is,  that  the  constitution  of  the  order,  subject 
to  which  the  certificate  was  issued,  creates  a  special 
class  of  beneficiaries  of  the  trust  fund ;  that  the 
mother,  in  this  case,  was  not  of  that  class,  and, 
therefore,  the  payment  to  and  receipt  by  her  of  the 
sum  in  question  was  on  equitable  principles,  for  the 
benefit  of  the  complainants.  This  contention  must 
rest  alone  upon  a  construction  of  the  constitution. 
For  it  is  clear  upon  this  record  that  the  order,  in 
paying   it   to   her,   did   so    believing   that   she    was    en- 
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titled  to  it  as  the  true  and  absolute  owner ;  and  it 
is  equally  clear  to  us,  that  she  received  it  in  good 
faith,  and  without  question  as  to  her  right  to  so 
receive   it. 

We  will  now  consider  the  clauses  in  the  consti- 
tution  bearing  on   this   claim  of   complainants  : 

Section  41  provides  that  ^'tlie  Grand  Lodge  shall 
establish  and  maintain  ...  a  beneficiary  department, 
in  which  all  members  who  are  eligible  thereto  are 
required  to  participate,  levy  assessments  for  the  main- 
tenance and  support  of  the  said  department.  . 
The  assessments  so  levied  shall  constitute  a  fund,  to 
be  known  as  a  beneficiary  fund,  which  shall  be  dis- 
bursed exclusively  in  payment  of  beneficiary  certifi- 
cates in  cases  of  death  or  total  disability  of  mem- 
bers  in   good   standing." 

Section  47  is  in  these  words:  ''The  beneficiary 
department  of  this  order,  established  to  provide  sub- 
stantial relief  to  members  and  their  families  in  the 
event  of  death  or  total  disability,  shall  be  known  as 
the  beneficiary  department  of  the  Brotherhood  of 
Locomotive    Firemen. ' ' 

Section  49  provides  the  form  of  application  for 
a  beneficiary  certificate,  and  Section  50  that  for  the 
certificate.  To  this  latter  section  the  certificate 
issued   to   Mrs.    Manley   in  every  respect   conformed. 

It  will  be  observed  that  there  are  no  restrictive 
words  in  Section  47.  The  terms  used  are  general, 
and  declare  the  purpose  for  which  this  beneficiary 
department    is     established,    without    fixing    or   under- 
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taking  to  fix  beyond  recall,  a  class  to  which,  in 
case  of  death  of  a  member,  the  money  provided 
for  most  of  necessity  go.  While  the  clear  implica- 
tion is  that  the  fund  raised  is  for  the  **  substantial 
relief  to  members  or  their  families  in  the  event  of 
death  or  total  disability,"  yet  there  are  no  words 
depriving  the  member  of  the  right  to  designate  any 
member  of  his  family  he  may  see  proper  as  a  ben- 
eficiary, or  which  gives  one  member  of  such  family 
a   fixed   right   superior   to   that   of   another. 

By  a  reference  to  1  Bacon  on  Benefit  Societies, 
S.  S.  243,  244  and  246,  it  will  be  found  that 
there  is  more  or  less  of  divergence  of  opinion  in 
the  Courts  in  construing  beneficiary  clauses  in  the 
charters,  constitutions  and  by-laws  of  the  associations, 
one  of  whose  objects  is  to  provide  an  insurance  fund, 
payable  on  the  death  of  a  member.  Some  of  the 
Courts  have  adopted  what  may  be  termed  a  rigid 
construction,  while  others  have  taken  what  Mr.  Bacon 
calls  a  ''more  liberal  view"  (section  245)  of  these 
clauses.  The  cases  of  ILtnna  v.  Ilanna  (Texas)  30 
S.  W.  Rep.,  820,  Lister  v.  Lisfer,  73  Mo.  App. 
R.,  99,  and  others  relied  on  b}-  counsel  of  com- 
plainants, may  be  said  to  have  adopted  the  more 
rigid,  while  this  court  has  ranged  itself  with  those 
taking   the    "more   liberal    view." 

In    the    case    of    Jfn.^f<(fc/fnsrtts    (\ttholic     Order    of 
yorrvstt^rt*    v.    Catherine    i^alhihan     et    al,^    146     Mass., 
391,     a    certificate    was    issued    to    the    mother    of    a 
member    w^ho   afterwards   married   and    then    died.       In 
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a  contest  over  the  proceeds  of  the  certificate  be- 
tween the  widow  and  the  mother,  it  was  held  that 
the  mother  was  entitled  to  take,  notwithstanding  the 
marriage. 

It  is  true  this  case  was  rested  on  a  statute  en- 
larging  the  class  of  beneficiaries  of  such  associations^ 
yet  the  Court  discussed  a  provision  in  the  constitu- 
tion of  the  Association  very  similar  to  the  one  we 
are   now   dealing   with. 

The  Court  said:  *'It  is  also  contended  that  by 
its  constitution  the  Association  had  so  limited  itself 
that  it  could  not  accept  a  designation  of  the  mother. 
We  [have  no  occasion  to  consider  whether  a  bene- 
ficiary association  might  not,  by  its  constitution,  so 
limit  itself  in  its  operations  that  its  endowments 
should  be  only  for  the  benefit  of  one  or  more 
classes  of  those  whom  it  might  lawfully  entitle 
thereto,  as  for  the  widows  only  or  orphans  only, 
of  deceased  members.  We  find  no  such  intention 
manifested  by  this  Association.  The  argument  on 
the  part  of  Mrs.  Keepe  (the  widow),  is  that  the 
constitution  of  1882,  under  the  title  "object"  has 
the  effect  to  limit  the  benefits  of  the  Association  to 
two   classes   of   persons   only,    widows   and   orphans. 

The  ''name  and  object"  of  the  Association  are 
stated  in  the  preamble  to  the  constitution.  It  is 
declared  that  the  object  of  the  organization  is  to 
promote  friendship,  unity  and  true  Christian  charity. 
It  defines  each,  unity  being  defined  as  ''unity  in 
uniting   together   for   mutual    support,    and   in    making 
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suitable  proyisions  for  the  widow  and  orphans/^  It 
would  be  a  very  forced  construction  to  infer  from 
this  generality  that  the  Association  had  thus  excluded 
itself  from  making  provisions  for  those  who  were 
dependent  on  the  deceased,  which  it  legally  might 
make  when  this  constitution  was  originally  formed, 
or  for  his  relations  which  it  might  make  when 
Callahan   became  a   member. '' 

In  Manuby  v.  Knight  of  B  inning  ham  ^  115  Pa. 
St.,  305,  the  same  liberal  construction  was  given  to 
a  charter  clause  of  one  of  these  beneficial  associa- 
tions, which  was  in  these  words:  '*The  purposes 
of  this  corporation  shall  be  the  maintenance  of  a 
society  for  the  purposes  of  benefiting  the  widows  and 
orphans  of  deceased  members."  A  person,  other 
than  a  widow  or  orphan  of  a  deceased  member  to 
whom  a  certificate  had  been  issued,  when  demanding 
payment,  was  met  by  a  defense  that  the  contract 
was  ultra  vires,  and  it  was  so  held  by  the  lower 
Court. 

In  reversing  this  decision  the  Court  of  last 
sort  said:  *'We  think  this  is  too  narrow  and 
strained  a  view  to  take  of  this  section  of  the  char- 
ter. While  it  is  true  that  the  general  purpose  of 
the  corporation  is  there  stated,  the  maintenance  of 
a  society  for  benefiting  and  aiding  widows  and  or- 
phans of  deceased  members,  it  must  be  observed 
that  this  is  the  only  statement  of  a  general  pur- 
pose .  .  .  There  is  no  prohibitory  or  re- 
strictive   language   excluding   from   the   powers   of    the 
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corporation  the  right  to  contract  specially  with  th© 
member  for  the  payment  of  benefits  to  other  per- 
sons  than   his   widow   or   orphans." 

This  liberal  rule  was  applied  by  this  Court  in 
Zane  v.  Zane,  99  Tenn.,  639.  The  controversy 
there  was  between  the  widow  of  a  deceased  mem- 
ber of  the  American  Legion  of  Honor  and  a  brother, 
who  was  designated  as  the  beneficiary  in  a  certifi- 
cate  issued. 

This  Order  was  incorporated  under  the  laws  of 
the  State  of  Massachusetts,  and  one  of  its  statu- 
tory purposes  was  ''to  establish  a  benefit  fund 
from  which,  on  satisfactory  evidence  of  a  death  of 
a  member  of  the  Order,  who  had  complied  with  all 
its  lawful  requirements,  a  sum  not  exceeding  $6,000 
shall  be  paid  to  the  family,  orphans,  or  dependants, 
as  the  member  may  direct."  A  by-law  of  the 
order   designated   as    beneficiaries    '^  husband   and     wife 

relatives  or  persons  dependant  on  the 
member." 

The  insistence  of  the  widow  was  that  the  term 
*' relative,"  used  in  the  by-law,  is  shown  by  the 
context  to  mean  such  relatives  as  are  dependent 
upon  the  assured.  But  this  contention  was  held  to 
be  unsound,  and  that  the  word  '  *  family ' '  and  * '  rela- 
tive," used  respectively  in  the  organic  law  and  by- 
laws, clearly  permitted  the  member  to  select  his 
brother  as  a  beneficiary,  although  the  latter  was  in 
no   sense   a    '^  dependent"    of   the   former. 

Following    the   line   of    these    decisions,    and    espe- 
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cially  of  the  one  last  referred  to,  there  is  no  rea- 
son why  the  mother  of  Joseph  H.  Manley  should 
not  have  been  named  as  the  beneficial  owner  of  the 
certificate  in  this  case,  and  was  not  entitled  to  the 
fund,    in    her   own    right,    upon    his   death. 

In  the  constitution  of  the  order  we  are  now  deal- 
ing with,  there  is  no  context  from  which  to  argue, 
with  apparent  force,  as  in  Lctne  v.  Lane  supra,  that 
the  word  *' family"  is  to  have  a  narrow  meaning, 
so  as  to  confine  it  to  those  constituting  the  imme- 
diate household  of  the  deceased  member.  Especially 
should  this  narrow  construction  be  avoided  in  a 
case  like  the  present,  where  the  mother  had  a  clearly 
insurable  interest  in  the  life  of  the  member.  War- 
nuck   V.    Davis,    104:    U.    S.,    927. 

We  think  there  was  no  violation  of  the  organic 
law  in  the  issuance  of  this  certificate  to  the  mother, 
although  the  member  was  at  the  time  a  married 
man ;  and  we.  are  satisfied  that,  when  the  money 
was  paid  to  her,  it  was  in  discharge  of  a  valid  ob- 
ligation assumed/  by  the  order,  in  strict  conformity 
with  Section  61  of  its  constitution,  which  is  as  fol- 
lows: '*Upon  the  death  of  a  beneficiary  member  in 
good  standing,  the  person  or  persons  named  in  the 
beneficiary  certificate  shall  bo  entitled  to  receive, 
from  the  beneficiary  fund  of  the  order,  the  sum 
mentioned  in  the  beneficiary  certificate  issued  from 
the  Grand  Lodge  office,  as  determined  by  his  appli- 
cation for  the  same  and  the  record  of  the  Grand 
Lodge." 
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The  view  we  have  expressed,  we  are  satisfied,  con- 
forms to  the  spirit  of  the  constitution  of  this  Asso- 
ciation, as  well  as  to  the  letter  of  its  obligation, 
and  certainly  reaches  the  merits  of  this  case.  It 
follows  that  the  decree  of  the  Chancellor  is  reversed 
and   the   bill   of   the   complainants   is   dismissed. 
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{Jackami.       May    25,    1901.) 

1.  Mandamus.    To  control  Judge's  action  touching  hills  of  eJccepU&ns. 

This  Court  has  undoubted  power,  in  a  proper  case,  and  in  aid  of 
its  appellate  jurisdiction,  to  compel  a  trial  Judge  to  sign  a  bill 
of  exceptions.     {Post,  pp.,  209-211.) 

Cases  cited:  State  v.  Hall,  3  Cold.,  255;  State  v.  Elmore,  6  Cold., 
531;  State  v.  Hall,  6  Bax.,  7;  Memphis  v.  Halsej,  12  Heis.,  214; 
IngersoU  t).  Howard,  1  Heis.,  248;  Alexanders  State,  14  Lea, 
91;  Van  Vabry  v.  Staten,  88  Tenn.,  334;  State  v.  Sneed,  105 
Tenn.,  711;  Galloway  v.  Fleing,  2  Shann.,  614. 

2.  Same.     Same. 

But  a  trial  Judge  who  has  signed  bill  of  exceptions,  certifying 
the  facts  as  he  understands  them,  will  not  be  compelled  to 
certify  additional  matters  relating  to  occurrences  in  open 
Court,  e.  (/.,  the  voir  dire  examination  of  a  juror,  where  he  de- 
nies upon  personal  knowledge  and  recollection  the  correct- 
ness of  such  additional  matters,  and  there  is  no  sufficient 
proof  in  the  record  to  overcome  the  Judge's  recollection  of 
the  facts,  even  if  such  proof  could  be  sufficient  for  that  pur- 
pose in  any  case.  Proof  by  affidavit  or  otherwise,  not  made 
part  of  the  record  sent  up,  will  not  be  considered  in  such  case 
to  impeach  trial  Judge's  recollection.    (Post,  pp.,  209-213,) 

3.  Bill  of  Exceptions.     Matters  not  part  of. 

A  mere  oral  statement  and  offer  to  prove  certain  facts  on  motion 
for  new  trial  without  producing  and  setting  out  the  proof,  by 
affidavit  or  otherwise,  in  the  bill  of  exceptions,  or  asking  time 
to  do  so,  presents  no  question  that  can  be  considered  by  this 
Court.     (Post,  pp.  211,  212.) 


FROM    SHELBY. 


Appeal  from  the  Criminal  Court  of  Shelby  County. 
L.    P.    Cooper,    J. 
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A.  B.  PiTTMAN  and  B.  Harris  Motley  for  pe- 
titioner. 

Attorney-general   Pickle   for   Judge   Cooper. 

Wilkes,  J.  This  is  a  petition  for  mandamus  to 
compel  Hon.  L.  P.  Cooper,  Judge  of  the  Criminal 
Court  of  Shelby  County,  to  sign  a  bill  of  excep- 
tions in  the  case  of  the  State  of  Tennessee  v.  John 
Shaw,  convicted  of  murder  and  sentenced  to  be 
hanged  by  that  Court,  and  who  has  appealed  to 
this   Court. 

The  petition  alleges  that  a  true  bill  of  exceptions 
was  presented  to  the  said  Judge  by  the  counsel  for 
the  petitioner,  who  was  the  defendant  in  that  cause, 
and  that  he  refused  to  sign  the  same,  and  has  signed 
another,  imperfect  and  untrue,  bill  of  exceptions, 
which  is  now  on  file  with  the  transcript  in  this 
Court.  It  further  alleges  that  a  true  bill  of  excep- 
tions  is   essential    to   the   rights   of   petitioner. 

The  petition  further  avers  that  counsel  for  peti- 
tioner presented  to  said  Judge  a  statement^  as  fol- 
lows: ''J.  F.  Monroe,  one  of  the  jurors  trying  this 
case,  was,  when  being  examined  on  his  voir  dire 
touching  his  competency  to  sit  on  this  case,  asked 
by  counsel  whether  or  not  he  had  served  on  the 
regular  panel  of  a  jury  in  Shelby  County,  Tennes- 
see, within  the  past  two  years,  and  the  said  Monroe 
answered  that  he  had  not;"  and  requested  that  it 
be  incorporated  into  the  bill  of  exceptions  which  is 
now    on    file   in    this   Court,   and    which    bill    is    imper- 
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feet  without  said  statement;  that  said  statement  is 
true  and  embodies  the  question  and  answer  of  said 
J.  F.  Monroe,  under  oath  on  his  voir  dire  examin- 
ation, and  ought  to  have  been  incorporated  in  said 
bill  of  exceptions,  and  said  Cooper  refused  to  incor- 
porate it  therein;  that  petitioner,  on  a  motion  for 
a  new  trial,  offered  to  produce  witnesses  who  were 
then  present  in  the  court-room  and  heard  the  ques- 
tion and  answer,  and  the  Judge  refused  to  hera 
any   evidence   on   the   subject. 

Petitioner  further  avers  that  he  is  innocent  of  the 
crime  for  which  he  has  been  convicted,  but  that  he 
has  not  been  tried  by  a  jury  of  lawful  men;  that 
J.  F.  Monroe  had  perjured  himself,  and  was  in- 
competent  to   sit   on   the   jury. 

The  prayer  is  that  the  trial  judge  be  required  to 
sign  the  bill  of  exceptions  tendered  to  him,  and  with 
the]  petition  tendered  to  this  Court,  or  that  an  alter- 
native writ  of  mandamus  issue,  compelling  him  to 
sign  the  said  bill  or  show  cause  why  he  should  not 
do  so,  [and  if  not  entitled  to  that  relief  then  that  a 
peremptory  or  alternative  writ  issue  to  compel  him 
to  incorporate  in  the  bill  of  exceptions  already  signed 
the  statement  quoted  above,  showing  the  question  put 
to  and  answer  made  by  said  J.  F.  Monroe  on  his 
'^voir.  dlre^'  examination,  and  that  this  Court  pre- 
scribe in  what  manner  and  at  what  place  the  proof 
as  to  the   issues  raised  by   the  petition  shall  be  taken. 

The  petition  is  sworn  to  by  petitioner  and  coun- 
sel.      It   is   accompanied    by  the    aflSdavits    of    Rowan 
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A.  Greer,  attorney,  Chas.  Glass,  R.  H.  Motley,  at- 
torney,   and    by    the   certificate   of    the   Clerk   and    A. 

B.  Pittman,  an  attorney,  all  of  them  going  to  sub- 
stantiate in  whole  or  part  the  statement  made  in  the 
petition. 

Mr.  Greer  states  that  he  heard  the  question 
asked  of  Mr.  Monroe,  and  heard  him  answer  that 
he  had  not  served;  that  the  question  was  twice 
asked  and  twice  answered,  and  that  he  was  im- 
pressed at  the  time  that  the  answer  was  untrue, 
since  he  knew,  as  a  fact,  that  Monroe  had  served 
upon  a  regular  panel  in  Shelby  County  within  two 
years  next  preceding,  and  that  he  was  present  in 
the  Court  room  when  the  motion  for  a  new  trial 
was  made,  and  was  readv  to  fr\\e  this  statement  in 
an   affidavit. 

Charles  Glass  states  that  he  was  present  at  the 
trial,  was  paying  careful  attention,  and  could  not 
be  mistaken  about  the  fact;  that  the  question  was 
twice  asked  of  Monroe,  and  twice  answered  by  him 
in   the    nefrative. 

Mr.  Motley  testifies  that  he  was  the  attorney  who 
examined  Monroe  upon  his  ^'voir  clire,^^  and  that  he 
was  asked  the  question  by  himself,  and  that  Mon- 
roe answered  in  the  negative;  that  he  \vas  present 
on  this  motion  for  a  new  trial,  when  his  associate 
attorney,  Mr.  Pittman,  proposed  to  prove  that  Mon- 
roe had  been  asked  the  question,  and  had  answered 
in  the  negative,  and  also  to  prove  by  the  Clerk 
(Bos well)   that  Monroe   had   served   on  a   regular  panel 
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within   two    years,    and   this  was   refused   by  the  trial 
Judge   and   motion   overruled. 

L.  E.  Boswell  states  that  he  is  Clerk  of  the 
Circuit  Court  of  Shelby  County;  that  Monroe  was 
on  the  regular  jury  in  that  Court  in  November, 
1900,  serving  from  the  nineteenth  to  the  twenty- 
second,  when  it  coming  to  the  knowledge  of  the 
Court  that  he  had  served  on  a  regular  panel  within 
two  years  next  preceding  that  date,  he  was  dis- 
charged from  further  service,  and  that  he  was  pres- 
ent on  the  motion  for  a  new  trial  in  Shaw's  case, 
and    ready   to   give   testimony   as    now    stated. 

The  trial  judge  indorsed  on  the  bill  of  exceptions 
presented  to  him  and  asked  to  be  signed  the  fol- 
lowing: ''1  have  signed  a  full  bill  of  exceptions, 
which  is  a  true  one,  and  after  a  careful  considera- 
tion of  the  whole  matter,  I  am  thoroughly  satisfied 
that  the  bill  signed  by  me  is  correct  in  every  par- 
ticular.      I    refuse  to   sign   this,    which   is   tendered  to 

me  for  the  first  time  to-day.  The  bill  of  excep- 
tions signed  by  me  is  one  heretofore  tendered  to  me 
by  counsel  for  defendant,  which,  with  corrections  and 
additions  made  by  me,  is  the  true  bill  in  this  cause. 
The  defendant's  counsel  objected  to  the  corrections 
and  additions  thereto,  and  recjuested  that  the  above 
be  signed  as  the  true  bill  of  exceptions,  which  1 
decline  to  do.  May  31,  1901.  L.  P.  Cooper, 
Judge. ' ' 

The  original  bill  of  exceptions  signed  by  the  trial 
judge,    and    which   is   a   part   of   the    record,    states   in 


APRIL  TERM,  1901.  207 

state,  ex  rel.,  v.  L.  P.  Cooper,  Judge. 

addition  that,  on  the  motion  for  a  new  trial,  the 
CJoart  refused  to  hear  evidence  on  the  question  of 
the  examination  of  the  juror,  Monroe,  and  gave  as 
his  reason  that  he  remembered  distinctly  that  no  such 
question  was  asked  of  the  juror,  nor  was  such  an- 
swer given.  The  counsel  offered  to  introduce  the 
Clerk  of  the  Court  to  prove  that  Monroe  had  served 
on  a  regular  jury  panel  within  two  years,  and  the 
trial  judge  refused  to  allow  this  to  be  done,  as  that 
was  not  in  issue  before  the  Court*  He  also  pro- 
posed to  introduce  attorney  Greer  to  show  that  the 
witness,  Monroe,  was  examined  and  answered  as 
stated,  and  this  was  refused.  Thereupon  a  Deputy 
Sheriff  stated  that  one  of  the  jurors  in  the  Shaw 
case  desired  to  make  a  statement  to  the  Court,  and 
did  state  that  Monroe  told  him  that  he  had  not  been 
examined  as  to  his  service  on  the  jury.  This  was 
also  excluded,  the  Court  stating  that  it  was  improper, 
and  further  that  the  Court  knew  that  the  examina- 
tion had  not  been  made,  and  the  question  had  not 
been   asked   nor   answer   given. 

The  answer  of  Judge  Cooper  to  the  petition  for 
mandamus  has  been  filed,  in  which  he  states  posi- 
tively and  emphatically  that  the  bill  of  exceptions 
filed  by  him  originally  in  the  case  is  a  true  and 
correct  and  perfect  one,  and  that  the  one  now  asked 
to  be  signed  is  not  true  and  correct.  He  admits 
that  he  refused  to  incorporate  into  the  bill  of  ex- 
ceptions the  matter  in  relation  to  the  juror,  Monroe, 
because   the   question  indicated  was   not  asked  Monroe 
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as  stated  on  his  '^voir  dlre'^^  examination,  and  he 
expressly  and  unequivocally  denies  that  such  question 
was  asked,  and  states  that  at  the  time  he  was  no- 
ticing the  examination  of  Monroe  and  paying  atten^- 
tion  thereto,  and  his  recollection  is  distinct  and  pos- 
itive that  the  question  as  indicated  was  not  asked. 
He  further  states  that  on  the  motion  for  a  new 
trial,  counsel  orally  offered  to  introduce  witnesses  to 
prove  that  the  question  was  asked,  but  no  affidavit 
was  at  that  time  offered  in  support  of  the  motion, 
and  no  time  was  requested  to  prepare  such  affidavit, 
and  he,  as  trial  Judge,  refused  to  stay  or  delay  pro- 
ceedings in  order  to  allow  counsel  to  go  and  get 
witnesses,  for  the  reason  that  he  knew  the  question 
had   not    been    proposed    to   said    Monroe. 

He  repeats  in  emphatic  terms  that  the  bill  of  ex- 
ceptions which  ho  signed  and  had  filed  contained  a 
true  and  perfect  statement  of  the  proceedings  had  in 
the  cause,  both  on  the  trial  .and  subsequent  thereto. 
He  attaches  to  his  answer  the  affidavit  of  the  juror, 
J.  F.  Monroe,  and  his  fellow-jurors,  E.  S.  Rich- 
mond, T.  B.  Todd,  and  of  Walter  L.  Clark  and  J. 
P.  Hefley,  who  stiUe  positively  that  they  were  pres- 
ent when  Monroe  was  put  on  his  ^^voir  dlre^  examin- 
ation, and  that  the  question  was  not  asked  Monroe, 
as  is  claimed,  whether  he  had  served  upon  the  reg- 
ular panel  of  any  jury  in  Shelby  County  within  two 
years  preceding,  and  Monroe  adds  that  the  only  ques- 
tion asked  him  was  whether  he  would  render  a  fair 
and   impartial  verdict   if   taken,    to    which   he  answered 
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jes,  and  if  he  would  permit  the  fact  that  defendant 
was  a  negro,  and  the  person  alleged  to  have  been 
raped  was  a  white  girl  to  prejudice  him  or  influence 
him  against  defendant,  and,  upon  his  answering  no, 
he  was   accepted  as   a   juror. 

The  power  of  this  Court  in  aid  of  its  appellate 
jurisdiction  to  compel  a  trial  judge  to  sign  a  bill 
of  exceptions  is  too  well  established  for  question. 
State  V.  Hall,  3  Cold.,  255;  State  v.  Elmore,  6 
Cold.,  531;  State  v.  Hall,  6  Bax.,  7;  Memphis  v. 
Ilalsey,  12  Heis.,  214;  Ligersoll  v.  Howard,  1  Heis., 
248;  Alexander  v.  State,  14  Lea,  91;  Van  Vabry  v. 
Statoji,  88  Tenn.,  334;  Galloway  v.  Flelng,  2 
Shannon,    614;    State   v.    Sneed,    21    Pickle,  711. 

In  Van  Vabry  v.  Staton,  88  Tenn.,  334,  it  was 
said  that  this  Court  would  not  compel  a  trial  Judge 
by  peremptory  mandamus,  to  sign  a  particular  bill 
of  exceptions,  made  out  and  presented  by  counsel 
with  request  that .  he  sign  it  without  alteration  or 
refuse  to  do  so,  when  the  trial  Judge,  upon  his 
oath,  denies  its  correctness  and  the  evidence  is  con- 
flicting upon  this  point.  The  query  is  put  in  that 
case  whether  a  trial  Judge  will  be  compelled  in  any 
case  to  sign  a  particular  bill  of  exceptions,  the  cor- 
rectness of  which  he  denies  on  oath.  The  Court 
said:  *'In  SyJces  v.  Ransona,  the  power  to  compel 
the  signing  of  a  particular  bill  was  broadly  asserted." 
6   Johnson,    279. 

*'  In  Bradstreet  v.  Tlwmas,  4  Peters,  102,  the 
Supreme  (burt  of  the  United  States  held  that  it  could 
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not  require  a  Judge  to  sign  a  bill  of  exceptions 
which  he  asserted  did  not  contain  the  truth,  and 
this  case  treats  the  decision  of  the  trial  Judge  as 
final  and  conclusive.  The  great  weight  of  authority 
is  in  accord  with  the  holding  of  the  Supreme  Court 
of  the  United  States."  3  Enc.  PI.  &  Pr.,  491,  and 
notes. 

The  case  of  the  State  v.  Ifally  3  Cold.,  255,  waa 
an  application  to  compel  the  trial  Judge  to  sign  a 
particular  bill  or  show  cause  why  he  did  not.  It 
was  not  a  case  of  peremptory  mandamus  to  compel 
the  Judge  to  sign,  but  in  the  alternative  to  sign  or 
show  reasons.  We  think  our  cases  go  only  to  the 
extent  of  holding  that  the  trial  Judge  may  be  re- 
quired either  to  sign  a  particular  bill  or  show  cause 
why  he  will  not  do  so,  but  they  do  not  go  to  the 
extent  that  he  may  be  required  to  sign  one  which 
he  states  is  not  correct.  The  ultimate  decision  aa 
to  what  a  bill  of  exceptions  should  contain  rests 
with  the  trial  Judge.  And  this  is  so  to  the  extent 
that  he  may  even  decline  to  sign  a  bill  consented 
to  and  presented  by  the  attorneys  on  both  sides, 
and  he  may  change  it  when  both  parties  insist  that 
it  is  already  correct,  in  his  sound  discretion  and  in 
order  that  it  may  embody  the  facts  as  he  under- 
stands them.  Beaven  v.  The  State,  58  Ind.,  530  y 
3    Enc.    PI.    &    Pr.,    446. 

He  may  not  refuse  to  sign  a  bill  without  more, 
but   must   sign   one    presented   or   propose   corrections. 
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or    sign   what    he    deems    a    proper    and    true    bill. 
3   Ene.    PI.    &   Pr.,    p.    448. 

The  mere  act  of  signing  a  bill,  which  the  trial 
Judge  concedes  is  correct,  is  a  ministerial  one,  and 
he  may  be  compelled  in  such  case  to  sign.  Jelley 
V.  Roberts^  50  Ind.,  1.  But  when  the  question  is 
whether  the  bill  is  correct  and  truthful,  and  should 
be  signed  as  presented,  it  becomes  a  judicial  one, 
which  the  Appellate  Court  will  not  settle.  State  v. 
Hall,  3  Cold.,  262;  Miller  v.  Koger,  9  Hum.,  236; 
ffake  V.  Struhel,  121  111.,  325;  3  Enc.  Pi.  &  Pr., 
491. 

In  the  present  case  necessary  steps  have  not  been 
taken  to  put  the  record  in  proper  shape.  No  time 
was  requested  to  prepare  affidavits  to  be  incorpor- 
ated in  the  record,  and  the  only  one  that  wj£s  of- 
fered was  proposed  after  the  application  had  been 
acted  upon.  It  is  true  counsel  stated  that  witnesses 
were  in  court  and  others  could  be  had  and  would  tes- 
tify, but  all  this  was  done  orally,  without  any  affida- 
vits, and  no  request  was  made  for  time  to  prepare 
such  affidavits,  and  the  trial  Judge's  recollection  being 
distinct  as  to  the  matter,  ho  refused  to  stay  pro- 
ceedings to  allow  counsel  to  go  and  get  witnesses. 
But  counsel  might  have  prepared  the  affidavits  and 
presented  them  at  any  time  before  court  adjourned, 
and  asked  that  they  be  incorporated  in  the  bill  of 
exceptions. 

It  would  certainly  be  an  anomaly  to  compel  a 
trial   Judge  to   certify   the   existence   of   a   fact    which 
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be  emphatically  denies.  If  he  concedes  that  the  fact 
desired  to  be  incorporated  does  exist,  or  if  he  does 
not  remember,  or  if  be  does  not  deny  its  existence, 
but  for  any  insufficient  reason  refuses  to  incorporate 
it  in  the  bill  of  exceptions,  he  may  be  required  to  do 
so  by  mandamus.  But  when  the  matter  is  brought 
to  his  attention  and  he  states  in  the  bill  of  excep- 
tions that  the  fact  does  not  exist,  and  the  statement 
desired  to  be  incorporated  is  not  true,  and  that  he 
has  signed  a  correct  bill,  stating  the  actual  facts,  he 
cannot  be  required  to  sign  one  that  be  states  is  in- 
correct and  contains  untrue  statements,  and  the  Ap- 
pellate Court  in  such  case  will  not  require  him  to 
do  so  unless  upon  the  clearest  and  most  convincing 
showing  made  to  appear  properly  before  the  Court 
below  and  incorporated  in  the  record  sent  to  this 
Court.       3    Enc.    PI.    &   Pr.,    491,    and    note. 

A  different  rule  would  lead  to  endless  confusion. 
It  would  substitute  the  recollections  of  counsel  and 
bystanders  for  that  of  the  trial  Judge.  It  would 
virtually  put  the  Judge  himself  on  trial  whenever  a 
difference  arose  between  him  and  litigants  or  their 
counsel.  Affidavits  and  counter  affidavits  migbt  be 
heard,  and  a  trial  within  a  trial  would  result.  And 
upon  this  trial  the  Judge  himself,  whose  action  is 
being  questioned,  would  preside,  and  to  bis  decision 
at  last  the  case  must  be  finally  subjected,  or  he 
must  be  arraigned  for  trial  before  this  Court  or  a 
commission. 
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It  may  be  that  cases  of  hardship  will  arise,  but 
this  is  an  incident  to  all  human  proceedings,  and  a 
different  rule  would  lead  to  much  more  serious  com- 
plications and  difficulties.  Without  holding  that  a 
case  cannot  be  made  out  and  properly  presented 
which  would  call  for  the  interposition  of  this  Court, 
we  are  of  opinion  such  case  is  not  made  out  by  the 
record. 

We  are  of  opinion  that  under  the  facts  as  they 
appear  under  this  petition  this  Court  cannot  grant 
the  writ  of  mandamus  as  asked  for,  and  it  is  re- 
fused. 
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CoLLiGAN  V,    Cooney. 

{Jackson,       May    25,    1901.) 

1.  Tax  Sale.     Void  for  want  of  desa^ipUon  of  land. 

A  judicial  sale  of  lands  for  taxes  is  void,  although  the  decree  con- 
tains a  full  and  sufficient  description  of  the  lands,  where  the 
pleadings  upon  which  it  is  based  contain  no  such  description. 
(Post,  pp.  219-221.) 

Cases  cited:  Morristown  v.  King,  11  Lea,  669;  Khinehart  u  Nealis, 
101  Tenn. ,  169. 

2.  Same.    Same. 

The  opinion  affords  several  examples  of  tax  sales  made  under 
decree  which  are  held  void  for  want  of  sufficient  description 
in  the  pleadings  of  the  property  sold.     (Post,  pp.  216-220.) 

3.  Same.     Collateral  attack. 

A  tax  sale,  when  set  up  to  the  prejudice  of  a  third  person,  who 
was  not  a  party  to  the  tax  proceedings,  may  be  impeached 
collaterally  by  such  third  person  by  proof  dehors,  the  original 
record  showing  that  the  proceedings  and  sale  were  erroneous 
either  in  law  or  fact.     {Post,  pp.  220-223.) 
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Beard,  J.  This  is  a  controversy  over  three  lots 
in  the  city  of  Memphis.  The  complainant's  title 
rests  upon  decrees  of  sale  pronounced  in  two  suits 
begun  in  the  Chancery  Court  of  Shelby  County,  by 
the  State,  to  enforce  leins  for  taxes  claimed  to  be 
due  for  the  years  1891  and  1892  from  the  owners 
on  these  lots.  One  of  these  suits  was  styled  State 
V.  Bees,  and  the  other  State  v.  Leggatt,  the  first  of 
which  was  filed  on  the  10th,  and  the  latter  on  the 
12th  of  January,  1894.  At  the  sale  made  under 
the  decrees  in  these  two  cases,  complainant  became 
the  purchaser,  and,  having  paid  the  purchase  price, 
decrees  were  entered  divesting  title  out  of  the  par- 
ties to  the  suits,  and  vesting  it  in  him.  Prior  to 
the  institution  of  these  tax  suits,  the  defendant, 
Annie  Cooney,  filed  her  bill  in  the  Chancery  Court 
of  Shelby  County  against  Bridget  Cooney,  Alice 
Cooney,  Mary  E.  Cooney,  and  another,  in  which  she 
alleged  that  she  was  a  creditor  of  Bridget  Cooney, 
and  that,  since  the  creation  of  her  debt,  the  latter 
had  made  conveyances  to  Alice  and  Mary  E.  Cooney 
of  the  lots  in  controversy,  without  consideration  and 
for  the  purpose  of  hindering,  delaying  and  defraud- 
ing her  creditors,  and  especially  the  complainant, 
and  the  Court  was  asked  to  avoid  these  conveyances 
and  subject  these  lots  to  the  payment  of  complain- 
ant's debt.  This  cause  proceeded  to  a  decree  fixing 
the  amount  of  the  debt,  adjudging  the  conveyances 
in   question    to    be    fraudulent    in    fact   and    law,    and 
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subjecting   the   property  to   the  satisfaction,  pro  tantOy 
of   complainant^ 8   claim. 

Under  this  decree,  sales  were  made,  at  which 
complainant  purchased.  These  sales  were  subsequently 
confirmed  and  title  to  the  property  vested  in  Annie 
Cooney,  and  a  writ  of  possession  was  ordered.  This 
writ  the.  present    bill  w^as   filed   to  perpetually   enjoin. 

No  question  is  made  on  the  regularity  of  the 
last  mentioned  case.  The  contention  of  the  present 
complainant  is  that  he  acquired  title  under  decrees 
pronounced  in  causes  which,  though  filed  subsequently 
to  that  of  Cooney  v.  Coon-ey^  were  instituted  to  en- 
force  a  paramount  lien  for  taxes  which  antedated  the 
last  mentioned  case,  and  to  which  the  then  record 
owners  of  the  property,  to  wit:  Alice  and  Mary 
E.  Cooney,  were  regularly  made  parties,  that  he 
thus  became  its  absolute  owner,  and  was  entitled  to 
protection  against  the  writ  of  possession.  This  con- 
tention   is    based    on    Dium   v.    Dunn^    99   Tenn.,    598. 

To  this,  the  answer  of  defendant  is  that  the 
pleadings  in  the  tax  suits  failed  altogether  to  iden- 
tify the  property  which  was  sought  lo  be  subjected, 
and  that  the  decrees  for  sale  pronounced  in  the  two 
causes  of  State  v.  Reen  and  State  v.  Leggatt  for 
the  first  time  identifying  them  and  describing  them 
by  metes  and  bounds,  were  unwarranted  by  any 
proper  pleading,  and  therefore  were  cora.iii   twn  judice. 

To    understand     this    defense,     it    is    necessary    to 
state   the   facts.       The    bill    in    the    case    of     State  v. 
Rees   >vas   filed   against    many    defendants  owning  vari- 
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ous  parcels  of  property.  To  this  bill  Alice  and 
Mary  E.  Cooney  were  made,  defendants,  and  it  wag 
alleged  that  they  were  the  owners  of  "lots  46,  74 
by  14 8f  feet,  listed  to  J.  T.  and  P.  Cooney,"  and 
*'pt.  lot  287,  24  by  74  W.  S.  Jackson,  listed  to 
J.    T.    Cooney." 

The  bill  in  Siate  v.  Leggatt  was  also  an  omnibus 
bill,  to  which,  among  others,  Alice  E.  Cooney  was 
made  a  party,  and  the  property  of  hers  sought  to 
be  reached  is  thus  described:  "Country  lot  500 — 
50x159,  N.  S.  Washington  street."  The  case  of 
SUite  V.  Ree%  proceeded  without  other  description  of 
the  lots  embraced  in  it,  up  to  and  including  the 
Master's  report,  after  the  tiling  of  which  a  decree 
was  entered  confirming  it  and  ordering  a  sale  of 
these  lots,  when  they  were  for  the  first  time  iden- 
tified by  specific  description  as  follows :  "A  certain 
lot,  being  the  north  part  of  lot  46,  as  designated 
in  the  plan  of  the  city  of  Memphis,  beginning  at 
the  northeast  intersection  of  Chicliasaw  or  Front 
street  with  the  alley  between  and  parallel  with  Jack- 
son and  Overton  streets,  thence  south  with  Chicka- 
saw street  26  feet  1  inch,  thence  east  at  right 
angles  with  Chickasaw  street  148^  feet  to  an  alley, 
thence  north  with  said  alley  26  feet  1  inch  to  an- 
other alley,  thence  west  with  said  alley  148^  feet 
to  the  beginning.  2.  A  certain  lot  beginning  49 
feet,  at  a  point  on  Jackson  street,  city  of  Mem- 
phis, east  of  the  southwest  corner  of  lot  287  on 
the   north     side   of    Jackson   street,    thence    eastwardly 
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with  the  north  side  of  Jackson  street  24  feet  to  a 
point  on  Jackson  street,,  thence  northwardly  and  par- 
allel to  Second  street  74  feet,  thence  westwardly 
and  parallel  with  Jackson  street  24  feet  to  a  point, 
thence  southwardly  and  parallel  with  Second  street 
74   feet   to   the   beginning/' 

The  proceedings  in  State  v.  Leggatt  was  alto- 
gether similar  until  the  decree  for  sale  was  reached, 
which,  for  the  first  time,  identified  the  Washington 
street  lot  as  follows:  "A  certain  lot,  beginning  on 
the  north  side  of  Washington  street,  390  feet  east 
of  High  street  and  32  10-12  feet  east  of  Mrs. 
Khinehardt*s  fence,  thence  northwardly  and  at  right 
angles    with     Washington     street     156     10-12     feet    to 


center  of  alley,  thence  southwardly  156f  feet  to 
Washington  street,  thence  westward  50  feet  to  the 
bejrinnino:/' 

The  evidence  adduced  in  the  present  cause  shows 
that  lot  287  has  a  frontage  of  74  feet  and  3  inches 
on  the  west  side  of  Second  street  and  runs  back  west- 
wardly 148  feet  and  6  inches  to  an  alley,  having  for 
its  northern  boundary  line  Jackson  street,  and  that 
the  portion  of  it  which  defendant  Annie  bought 
and  which  complainant  claims  under  his  purchase, 
fronts  24  feet  on  the  north  side  of  Jackson  street, 
and  has  a  depth  of  74J  feet,  and  is  situated  49 
feet  east  of  the  alley  ])etween  Main  and  Second 
streets,  and  is  a  little  less  than  one-sixth  of  the 
whole    lot    287. 
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As  to  country  lot  500,  the  evidence  discloses  that 
it  has  an  area  of  23  acres,  with  a  frontage  on 
Washington  street  of  more  than  700  feet.  That 
part  of  this  lot,  which  defendant  bought  and  which 
complainant  claims  under  his  purchase,  fronts  35  feet 
on  the  north  side  of  Washington  street,  and  begins 
about  396i  feet  east  of  High  street,  having  a  depth 
of   156   feet. 

The  question  on  this  record,  then,  is,  can  the 
specific  decrees  for  sale  describing,  by  metes  with 
bounds,  the  portions  of  lot  287,  46  and  600  be 
saved  on  pleadings  that  lack  all  description  of  iden- 
tification  of   those   portions? 

The  rule  in  regard  to  tax  deeds  is,  that  to  be 
valid  they  must  contain  such  description  as  wlil, 
without  the  aid  of  extraneous  facts,  designate  with 
reasonable  certainty  the  property  sought  to  be ]•  con- 
veyed. To  this  proposition  many  cases  may  be 
cited.  These  may  be  found  in  first  note  to  p.  686, 
25    Am.    &   Eng.    Enc.    Law,    1st   ed. 

We  think  it  is  clear  under  this  rule  that,  if  a 
tax  deed  had  been  executed  describing  these  lots  as 
they  are  described  in  the  pleadings  and  other  papers 
in  the  cases  of  State  v.  Rees  and  State  v.  Leggatt^ 
down  to  the  decrees  for  sale,  that  it  would  have 
been  held  void  for  vagueness.  If  this  be  so,  we 
are  not  able  to  understand  that  the  pleadings  in 
these  cases  stand  on  higher  ground.  That  they,  do 
not  we  are  satisfied.  It  follows,  therefore,  that  the 
decrees    for   sale,    following    such    vagueness   in    plead- 
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ing,  though  themselves  specifically  describing  the  lots, 
lack  all  foundation  and  are  coram  non  jiulice.  Such 
decrees  stand  as  if  entered  withe,  ut  pleadings,  or  as 
if  these  lots  were  for  the  first  time  brought  into 
the  record.  This  is  but  the  application  of  a  gene- 
ral  rule   to   these   tax   proceedings. 

A    few    cases,     illustrating    the    view     of     various 
courts   on   this    subject,    are   referred    to. 

The  sale  of  land  by  an  administrator,  which  is 
included  in  the  order  of  sale  but  not  described  in 
the  petition,  has  been  held  void  in  California  and 
Massachusetts.  Townserid  v.  Gordfm^  19  Cal.,  188  ; 
Very  v.  McClelland^  6  Gray,  535.  In  Arkansas,  a 
report  of  commissioners,  appointed  to  assign  dower, 
was  declared  void,  because  it  included  a  parcel  of 
land  not  included  in  the  petition.  Fall  v.  Wright^ 
18  S.  W.  R.,  1044.  In  Missouri,  a  decree  in  a 
tax  foreclosure  proceeding,  which  correctly  described 
the  land  as  in  K's  second  addition,  was  adjudged 
void,  because  the  petition  described  it  as  in  K's 
addition.  Milner  v.  Shipley,  7  S.  W.  R.,  175. 
And  in  Mayor,  etc,  of  2lo7^rlstow)i,  v.  King^  11  Lea, 
669,  where  property  was  insuflSciently  described  in 
the  assessment,  but  accurately  so  in  the  report  of 
sale,  it  was  held  that  the  latter  perfect  description 
did  not  cure  the  former  imperfect  one.  But  it  is 
insisted  that  the  vagueness  of  description  in  these 
tax  suits  only  became  apparent  by  the  introduction 
of    evidence   dehorn   the    record,    and    that   to   consider 
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this  evidence  is  in  violation  of  the  rule  announced 
in   Rhmehart   v.   Nealis^    101    Tenn.,    169. 

That  case  was  one  of  a  party  to  a  suit  who  by 
a  subsequent  proceeding  sought  to  impeach  a  decree 
pronounced  in  the  former  by  setting  up  an  extra- 
neous fact,  which  existed  during  the  pendency  of 
that  suit.  In  such  a  case  the  rule  is  well  estab- 
lished that  <' domestic  judgments  of  courts  of  gen- 
eral jurisdiction  cannot  be  attacked  by  evidence  out- 
side  of    the    record   itself." 

Here,  however,  we  have  a  very  different  case. 
The  proceedings  in  the  tax  suits  are  called  in  ques- 
tion by  one  who  is  neither  a  party  nor  a  privy  to 
those  suits.  The  distinction  between  the  two  classes 
of  suits  is  universsUy  recognized,  says  Mr.  Wharton 
in  Vol.  2  of  the  Law  on  Evidence,  Section  820 : 
**A  record  is  bilateral  when  introduced  between  parties 
and  privies,  and  when  so  .  .  cannot  be  disputed. 
Records,  on  the  other  hand,  are  unilateral  when 
offered  to  show  a  particular  fact,  as  a  prima  facie 
case,  either  for  or  against  a  stranger.  Even  parol 
testimony  may  be  used  to  explain  their  applicability 
in  such  a  case."  The  rule  as  to  strangers  to  the 
record  is  that  of  ren  inter  alioH  acta^  embodied  in 
Brown's  Legal  Maxims,  858,  as  follows :  *'A  trans- 
action between  two  parties  ought  not  to  operate  to 
the  disadvantage  of  a  third."  As  is  said  in  1 
Freeman  on  Judgments,  Section  164,  '*it  is  a  gen- 
eral  rule   that    adjudication   takes   effect   only   between 
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the    parties    to   the    judgment,    and    that   it   gives   no 
right   to   or   against  third   parties." 

In    Vose   V.  Morton^    4    Gushing,    27,    there   was    a  j 

I 

controversy  between  a  tenant  in  possession  and  the 
purchaser  of  land  in  an  attachment  proceeding  to 
which  the  tenant  was  not  a  party.  The  purchaser 
insisted,  as  is  done  in  the  present  case,  that  the 
judgment  in  the  attachment  proceeding  was  conclusive 
of  his  rights.  To  this  the  Court  said :  '*A  judg- 
ment is  conchisive  only  against  parties  and  privies. 
The  tenant  is  in  no  sense  a  party  or  a  privy  to  that 
judgment.  [Being  neither  a  party  nor  a  privy  to 
the  judgment,  he  cannot  have  a  writ  of  error  to 
reverse  it,  although  it  may  be  erroneous  and  void ; 
but  when  such  judgment  is  set  up  collaterally  to 
defeat  the  tenant's  title,  which  is  otherwise  good, 
and  the  tenant  can  show  the  judgment  is  erroneous, 
either  in  matter  of  law  or  fact,  he  may  do  so  by 
proof,  "f^i  To  the  same  effect  are  Nason  v.  Blm^dell^ 
12Vt.,166;  S..C.,  36  Am.  Dec,  331;  Winton  v. 
GorreU,  3  Ire.  Eq.,  117;  S.  C,  40  Am.  Dec,  456; 
ScliuheR  Appeal^  1  Pa.  St.,  251  ;  Hunter  v.  Hut' 
ton,  4  Gill,  115;  S.  C,  45  Am.  Dec,  117;  Si- 
densparher  v.  Sid4ii\HparTcei\  52  Maine,  481  ;  S.  C, 
83  Am.  Dec,  527  ;  Buffum.  v.  BanisdeU,  55  Maine, 
481  ;    S.    C,    92,    Am.    Dec,    589. 

So  it  is,  upon  authority,  as  well  as  a  matter  of 
common  right,  the  defendant,  Annie  Mooney,  was 
entitled  to  the  benefit  of  the  evidence  put  into  this 
record,   which  showed  the  extent  of   lots  287  and  500, 
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and  the  other  lack  of  description  in  the  pleadings 
of  the  parts  of  those  lots  which  complainant  at- 
tempted  to   buy   in   the   tax   suits. 

As  to  complainant's  claim  to  a  portion  of  lot  46, 
it  is  in  the  same  condition  with  the  other  lots,  but 
it  also  fails  for  another  reason.  The  decree  under 
which  he  purchased,  directed  the  sale  of  the  north 
part  of  that  lot.  This  is  the  portion  which  he 
bought,  while  the  defendant  was  the  purchaser  of 
the  south  part  of  the  lots.  As  a  matter  of  course 
complainant  has  no  ground  for  interfering  with-  her 
as   to    this   part. 

The  result  is  that  the  decree  of  the  Chancellor 
is  reversed,  the  bill  of  the  complainants  is  dismissed, 
and  the  injunction  made  perpetual  by  the  Chancellor 
is   dissolved. 
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.  Pierce  v.    Gibson  County. 

{Jac1cso7i.      June    8,    1901.) 

1.  Injunction.     Against  creatUyii  of  nuifumce  by  county. 

Injunction  lies  to  prevent  the  construction  and  operation  by  a 
county  Oi  a  sewer  system,  for  the  purpose  and  with  the  effect 
of  convey  in  ST  from  its  court  house  and  discharg'ing'  upon  pri- 
vate property  the  filth  and  excrement  deposited  in  the  public 
urinals  and  water  closets,  where  it.  appears  beyond  reasonable 
doubt  that  there  is  real  and  immediate  danger  that  material 
and  irreparable  injury  will  be  thereby  inflicted  upon  the  prop- 
erty owner  affected. 

Cases  cited:  Kirkman  v.  Handy.  II  Hum..  406;  Vaug'hn  t).  Law,  1 
Hum.,  134;  lirew  v.  Van  Deman,  6  Hels.,  433;  Weakley  v.  Page, 

102  Tenn.,  179. 

2.  County.     Has  no  power  to  create  nnisance. 

The  exemption  against  judicial  interference  and  control  ordina- 
rily accorded  to  counties  in  the  exercise  of  governmental 
powers  and  discretion,  cannot  be  invoked  to  protect  a  county 
in  such  exercise  of  its  powers  and  discretion,  even  for  a  public 
purpose,  as  creates,  or  threatens  to  create,  a  nuisance  inju- 
rious to  the  citizen. 

Cases  cited:  Horton  v.  Nashville,  4  Lea,  37;  Chattanooga  i).  Reid, 

103  Tenn.,  616. 
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McAlister,  J.  At  the  date  of  the  filing  of  the 
bill  herein  and  prior  thereto,  Gibson  County  had  in 
course  of  construction  a  court  house  buildins:  in  the 
town  of  Trenton,  Tenn.,  in  which  building  provision 
had  been  made  for  six  water  closets  and  urinals,  to 
be  connected  with  the  sewer  pipe  wJiich  the  building 
commissioners  of  said  new  court  house  were  proceeding 
to  lay  down.  The  avowed  intention  of  the  committee 
in  putting  in  the  sewer,  was  to  attach  the  court 
house  closets  to  it,  and,  incidentally,  they  had  ar- 
ranged to  connect  the  closets  of  the  county  jail  and 
those  of  E.  F.  Watson  Machine  Shops  to  this  sewer. 
The  pipe  for  this  sewer  was  ready  for  being  put 
in,  and  part  of  it  laid  when  complainants  filed  their 
bill    in    this   cause. 

The  ditch  in  question  is  not  a  running  stream, 
and  only  flows  in  times  of  rains  and  high  waters. 
The  sevvao:e  from  the  new  court  house  buildins:  and 
from  said  water  closets  and  urinals  was  intended  to 
be  conveyed  through  said  sewer  pipe  and  dry  ditch 
and  emptied  upon  the  lands  of  complainants.  It 
further  appears  that  complainants  are  butchers  and 
vendors  of  fresh  meats,  conducting  a  large  l)usiness 
and  using  said  lands  for  pasturing  their  cattle,  sheep, 
hogs  and  goats,  kept  by  them  for  butchering  pur- 
poses. Their  slaughter  pens  and  houses  were  also 
situated   on   said   lands. 

On  the  24th  of  November,  1899,  complainants  filed 
this  bill  to  enjoin  the  building  commissioners  of  the 
county  from   connecting   the   water  closets   and   urinals 
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of  the  new  court  house  with  said  sewer  pipes,  al- 
leging that  if  the  sewage  from  the  said  court  house 
be  conveyed  through  said  sewer  and  emptied  at  said 
point  that  it  will  create  a  public  nuisance,  and  espe- 
cially a  nuisance  to  complainants,  doing  them  irre- 
parable injury;  that  the  tilth  would  be  washed  down, 
through  the  open  ditch,  upon  complainants^  lands^ 
injuring  their  business,  destroying  their  health,  and 
diseasing   their   cattle. 

A  temporary  injunction  issued  upon  the  fiat  of 
the  Chancellor.  Answers  were  filed  and  proof  was 
taken.  On  the  hearing  the  Chancellor  decreed  that 
the  injunction  theretofore  issued,  enjoining  the  de- 
fendant, Gibson  County,  its  agents  and  officers,  from 
ir>  any  way  connecting  the  water  closets  of  the 
court  house  with  the  sewer  pipe,  and  from  emptying 
the  sewage  from  the  court  house  by  means  of  same 
to  6aid  open  ditch,  and  there  emptying  same,  be 
made  perpetual.  The  injunction  was  so  far  modified 
as  to  permit  the  work  to  be  completed  for  the  pur- 
pose  of   draining   the    basement  of   the   court    house. 

Defendants  appealed,  and  the  first  error  assigned 
is  that  the  suit  was  prematurely  brought  and  should 
have  been  dismissed.  The  insistence  is  that  no 
cause  of  action  existed  at  the  date  of  the  commence- 
ment of  the  suit,  since  the  court  house  was 
unfinished  and  there  were  no  water  closets  as  yet 
built.  It  is  said  further  that  there  was  no  order 
by  the  County  Court  for  the  sewerage  to  be  con- 
structed  for    the   water    closets,    nor   had   the   Building 
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Committee  taken  any  action  in  regard  to  sewerage 
for  the  closets.  Defendants  insist  that  the  object 
of  the  Building  Commissioners  in  laying  the  sewer 
pipe  was  to  drain  the  water  from  the  basement  of 
the   new   court   house. 

It  is  said  that  on  November  23,  1899,  the  date 
of  the  filing  of  this  bill,  the  walls  had  been  about 
finished,  but  the  building  had  not  been  covered,  and 
to  prevent  the  rain  water  from  accumulating  in  the 
basement  and  injuring  the  work  already  done,  the 
Quarterly  County  Court,  on  October  3,  1899,  passed 
the  following  order:  "Ordered  by  the  County  Court 
that  the  Court  House  Building  Committee  be,  and 
they  are  hereby,  instructed  to  take  such  steps  as 
they  may  think  best  in  regard  to  the  protection  of 
the    basement    of   the   new    court  house." 

It  is  insisted  that,  acting  under  this  order,  the 
committee  awarded  a  contract  for  a  drain  pipe,  to 
convey  the  water  from  the  basement  of  "the  court 
house  building  to  a  point  near  the  northeastern 
boundary  of  the  town,  where  it  was  to  empty  into 
a  ditch.  It  is  further  said  that  this  was  the  natu- 
ral outlet  for  the  water  for  the  entire  central  and 
northeastern  portions  of  the  town,  including  the 
court  square  and  the  court  house  building,  and  had 
been  used  as  such  since  the  building  of  the  town. 
The  Chancellor,  as  already  stated,  modified  the  in- 
junction, so  as  to  permit  the  completion  of  the 
sewer  and  its  use  as  a  means  of  draining  the  water 
from   the    basement  of   the  court  house.      But  defend- 
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ants  are  not  satisfied  with  this  modification  of  the 
injunction,  but  have  appealed  from  the  decree  of  the 
Chancellor,  denying  them  the  right  to  connect  the 
water  closets  and  urinals  of  the  new  court  house  with 
this   sewer   pipe. 

The  two  positions  assumed  by  defendants  are 
somewhat  inconsistent.  But,  upon  a  review  of  the 
testimony,  we  agree  with  the  Chancellor,  that  de- 
fendants, at  the  date  the  bill  was  tiled,  were  making 
provision  to  convey  and  empty  the  sewage  from 
said  water  closets  and  urinals,  and  that  it  was  the 
purpose  of  the  defendants  to  connect  the  water  ch)s- 
ets  of  the  court  house  with  said  sewer  pipe.  But 
it  is  argued  that  if  the  sewer  is  used  for  the  pur- 
pose of  discharging  the  sewage  from  the  court  house, 
it  does  not  follow  that  it  would  create  a  nuisance; 
that  a  sewer  is  not  a  nuisance  per  se^  and  there  is 
no    presumption    it   will    become   a    nuisance. 

The  case  of  KMirKtii  v.  Ilainiy^  11  Hum.,  406,  is 
cited,  in  which  a  bill  was  tiled  to  restrain  the  de- 
fendant from  proceeding  to  erect  a  livery  stable  in 
the  city  of  Nashville,  upon  the  ground  that  such 
stable  would  be  a  nuisance  to  the  neighborhood 
*'by  reason  of  the  filth,  flies,  persons,  carriages, 
and  animals  that  will  gather  about  it,  and  that  it 
ivill  diminish  the  increase  of  complainant's  property 
one-half    and    chantje    the    character    of    his   tenants." 

The  Court  held  that  a  liverv  stable  in  a  town  is 
not  necessarilv  a  nuisance  in  itself,  and  that  a  Court 
of   equity    has   no    jurisdiction    to    restrain    by    injunc- 
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tion,  either  the  completion  of  a.  building  intended 
for  that  purpose,  nor  its  appropriation  to  the  use 
intended.  But  in  the  course  of  its  opinion  the 
Court  said,  viz.:  "In  regard  to  private  nuisances, 
the  jurisdiction  of  courts  of  equity  to  interfere  by 
way  of  injunction  rests  upon  the  ground  of  pre-' 
venting  irreparable  mischief  or  multiplicity  of  suits 
Where  the  injury  is  irreparable,  as  where 
the^  loss  of  health,  loss  of  trade,  destruction  of  the 
means  of  subsistence,  or  permanent  ruin  to  prop- 
erty, may  or  will  ensue  from  the  wrongful  erection, 
in  every  such  case  courts  of  equity  will  interfere 
by  injunction  to  prevent,  as  well  as  to  remedy,  the 
evil,  citing  2  Story's  Equity,  Sec.  926.  So  in  Brew 
V.  Va7i  Deman,  6  Heis.,  433,  it  was  held  that  a  Court 
of  equity  has  jurisdiction  upon  the  ground  of  its 
ability  to  give  a  more  complete  and  perfect  remedy 
than  is  attainable  at  law  to  prevent  by  injunction 
such  nuisances  as  are  threatened,  as  well  as  to  abate 
those  already  existing.  The  grounds  of  jurisdiction 
are  the  restraining  of  irreparable  mischief,  suppress- 
ing oppressive,  and  interminable  litigation,  or  pre- 
venting multiplicity  of  suits,  or  where  the  mischief 
from  its  continuance  or  permanent  character  must 
occasion  a  constantly  recurrin^:  orrievance,  which  can- 
not  be  prevented  otherwise  than  by  injunction." 
See,  also,  Vaughn  v.  Lnne^  1  Hum.,  134,  and 
^Y^fMelJ    V.    Piuje,    18    Pickle,    179. 

Says    Mr.    Beach,    in    his    work    on    Modern    Equity 
Jurisprudence,    Vol.    2,    Sec.    741,    viz.:     "An    injunc- 
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tion  will  He  to  prevent  a  nuisance  threatened,  or  in 
progress,  as  well  as  to  abate  one  already  in  exist- 
ence (citing  many  cases).  But  if  a  nuisance  be 
merely  apprehended,  it  must  appear  that  apprehen- 
sion of  material  and  irreparable  injury  is  well 
grounded  upon  a  state  of  facts  which  shows  the 
danger  to  be  real  and  immediate.  .  If  the  injur n'^  is 
doubtful,  eventual,  or  contingent,  an  iniunction  will 
not  be  granted,  and  if  it  is  fully  denied  by  tjie 
answer,  or  if  upon  the  facts  there  is  a  reasonable 
doubt  of  the  effect  of  its  erection,  the  injunction 
will  be  denied  until  the  question  of  nuisance  is  de- 
termined by  the  actual  use  of  the  property  .  .  . 
The  Courts  will  not  indulge  in  conjecture,  that  the 
manner  in  which  a  proposed  erection  will  be  con- 
ducted will  prove  a  nuisance,  and  upon  such  imag- 
inary fear  or  uncertain  apprehension  of  speculative 
or  contingent  injuries,  stop  the  erection  of  a  public 
necessity.  The  fact  that  the  work  sought  to  be  en- 
joined is  one  of  a  public  nature,  one  which  affects 
the  public  convenience,  and  that  there  is  no  doubt 
of  the  ability  of  the  defendant  to  respond  in  dam- 
ages, are  important  matters  to  be  considered  in  de- 
termining the  right  to  an  injunction.  When  the  in- 
jury is  merely  threatened,  the  rule  is,  if  the  act 
comi)lained  of  is  not  a  nuisance  j)cr  se^  but  may  or 
may  not  ])ec()me  so,  according  to  circumstances,  and 
the  injurious  effect  is  uncertain  or  contingent,  equity 
will  not  interfere  until  the  question  is  settled  at  law, 
or   an    issue   directed    by    the   Court." 
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In  the  case  of  JUissoun  v.  Illinois,  decided  by 
the  United  States  Supreme  Court,  January  28,  1901, 
it  was  held  that  the  threatened  daily  transportation 
by  the  Sanitary  District  of  Chicago,  by  artificial 
means  and  through  an  unnatural  channel,  of  large 
quantities  of  sewage  and  of  accumulated  deposits, 
which  will  poison  the  water  supply  of  the  inhab- 
itants of  the  State  of  Missouri,  and  injuriously  af- 
fect that  portion  of  the  bed  or  soil  of  the  Missis- 
sippi river  which  lies  within  its  territory,  entitles 
that  State  to  maintain  a  suit  for  equitable  relief  in 
advance   of   any   actual   injury   sustained   thereby. 

In  that  case  it  was  argued  that  the  draining,  by 
artificial  means,  of  the  sewage  of  the  city  of  Chi- 
cago into  the  Mississippi  river,  may  or  may  not 
become  a  nuisance  to  the  whole  State,  cities,  and 
towns  of  Missouri;  that  the  injuries  apprehended  are 
merely  eventual  or  contingent,  and  may,  in  fact, 
never  be  inflicted.  Said  the  Court:  *'Can  it  be 
gravely  contended  that  there  are  no  preventive  rem- 
edies by  way  of  injunction,  or  otherwise,  against 
injuries  not  inflicted  or  experienced,  but  which  would 
appear  to  be  the  natural  result  of  acts  of  defend- 
ant,  which  he  admits  or  avows  it  to  be  his  inten- 
tion   to   commit?  " 

The  Court,  in  answering  this  question,  cites  a 
large  number  of  cases,  English  and  American,  sus- 
taining the  jurisdiction  of  courts  of  equity  to  grant 
such    relief. 
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We  think  these  principles  are  applicable  in  the 
present  case.  It  is  charged  in  the  bill,  and  such 
is  the  proof,  that  it  was  the  purpose  of  defendants 
in  constructing  this  sewer  to  empty  and  discharge 
upon  complainants'  lands  the  privy  excrement  and 
sewage  from  the  water  closets  of  the  court  house. 
Surely  complainants  cannot  be  asked  to  wait  until 
the  injury  is  inflicted  before  invoking  the  aid  of  a 
court  of  equity.  If  the  danger  is  threatened  and 
impending,  a  party  has  a  right  to  a  preventive 
remedy. 

In  Wi/ey  v.  A.  Ilearn  (Ky.),  18  S.  E.  Rep., 
529,  an  injunction  was  asked  to  prevent  an  adjoin- 
ing landowner  from  building  a  privy  in  close  prox- 
imity to  plaintiff's  house  and  well.  The  Court 
held,  viz.:  "  It  is  said  herein  that  the  privy  has 
never  been  used,  the  appellee  has  never  yet  suffered 
any  injury,  and  that  as  it  is  shown  it  is  possible 
to  prevent  leakage,  and  the  omission  of  bad  odors, 
therefore  the  appellee  cannot  resort  to  the  process 
of  injunction.  A  party  is  not  required,  however, 
to  wait  until  the  injury  is  inflicted.  The  object  of 
the  writ  is  preventive.  Like  the  interdict  of  the  civil 
war,  it  "wards  off  the  injury.  It  is  true  it  cannot 
be  called  into  exercise  unless  the  right  of  tlie  party 
invoking  it  be  certain  and  a  necessity  exists  for  its 
aid;  in  other  words,  the  case  must  be  a  clear  one. 
But  this  does  not  mean  there  must  be  an  absolute 
certainty  of  its  need.  If  so,  it  could  rarely  bo  in- 
voked.       It     is    true    the    party    cannot    act    upon    a 
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mere  fear  or  apprehension,  a  mere  possibility,  or 
threatened  injury,  but  if  the  damage  be  probable 
and  threatening,  he  may  invoke  its  aid,  and  need 
not   delay    until   the   injury   is   actually   inflicted." 

Lastly,  it  is  insisted  on  behalf  of  appellants  that 
the  location  and  construction  of  the  sewer  was  the 
exercise  by  the  county  of  a  governmental  power, 
and  the  discretion  committed  to  it  cannot  be  con- 
trolled by  the  Courts,  unless  a  clear  abuse  of  its 
power  be  shown.  It  is  true,  as  argued,  that  the 
necessity  for  a  sewer,  its  location  and  general  plan, 
are  matters  which  involve  the  exercise  of  discretion, 
and  ordinarilv  the  Courts  will  not  interfere.  Ilor- 
ton  V-  Na-Hhville,  4  Lea,  37;  Chattanooga  v.  Reid^ 
19    Pickle,    616. 

But  it  is  well  settled  that  a  municipality  or 
county,  in  the  construction  of  a  public  work,  is  not 
privileged  to  commit  a  nuisance,  to  the  special  in- 
jury of  the  citizens,  and  for  such  act  is  liable  as 
a  private  individual  in  damages,  or  it  may  bo  re- 
strained by  the  writ  of  injunction.  Chattanooga  v. 
DowUng^  17  Pick.,  345,  and  authorities  there  cited; 
Atlanta    v.    Warnocl^    23    L.    R.    A.,    301,  and    note. 

In  the  last  case  it  was  held  that  the  municipal 
government  of  Atlanta,  though  invested  by  statute  with 
plenary  power  on  the  subject  of  streets,  sewers,  etc., 
•has  no  right  to  create  and  permanently  maintain  a 
nuisance  dangerous  to  health  and  life,  which  nuisance 
consists  of  '*man  holes"  in  a  sewer  located  in  a 
public   street   contiguous  to  the  dwelling  of   a   citizen, 
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the  man  holes  being  allowed  to  emit  poisonous  gases 
in  large  quantities  through  perforated  covers  placed 
over   them. 

While  we  entertain  these  views  touching  the  law 
governing  this  case,  we  are  nevertheless  of  opinion 
that  the  scope  of  the  injunction  granted  was  too 
broad.  All  that  complainants  had  a  right  to  demand 
was  that  the  sewage  from  the  court  house  should 
not  be  emptied  upon  their  land ;  but  the  Chancellor 
went  so  far  as  to  enjoin  the  county  from  even 
connecting  the  water  closets  of  the  court  house  with 
the  new  sewer.  If  the  county  should  be  able  to 
change  the  route  of  said  sewer  and  find  another 
outlet  and  divert  its  channel  from  complainants' 
lands  it  should  have  the  rio:ht  to  connect  its  w^ater 
closets  with  said  sewer,  and  complainant  could  not 
complain.  It  is,  therefore,  ordered  by  this  Court 
that  said  injunction  bo  so  modified  as  to  permit  the 
county  to  connect  the  water  closets  and  urinals  of 
the  court  house  with  said  sewer,  provided  the  con- 
tents of  said  sewer  are  not  discharged  upon  com- 
plainants' lands.  With  this  modification  of  the 
injunction,    the   decree   of    the   Chancellor   is   aflirmed. 
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Herman  Bros,  v.  Sartor. 

{Jackson,     June    8,    1901.) 

Injunction.    Deed  made  in  violation  of,  not  void,  when, 

A  deed  made  in  violation  of  an  injunction  is  not  void  or  inope- 
rative as  to  any  one  except  the  person  for  whose  benefit  the 
injunction  was  granted,  and  not  as  to  him  where  he  has  con- 
sented to  the  making  of  the  deed  without  dissolution  of  the 
injunction. 

Casescited:  Green waldu  Roberts,  4  Heis.,  500;  Wilhoit -u.  Castell, 
3  Bax.,  419. 


FROM    CARROLL. 


Appeal  from  Chancery  Court  of  Carroll  County. 
A.    G.     Hawkins,    J. 

Alvin   Hawkins   for   Herman   Bros. 

McCall   &   McCall   for   Sartor. 

McAlister,  J.  Complainants,  as  judgment  cred- 
itors of  W.  H.  Sartor,  with  7iulla  bond  return  of 
execution,  filed  this  bill  to  set  aside  a  certain  con- 
veyance of  land  from  Sartor  and  wife  to  Cazort, 
upon  the  ground  that  it  was  made  to  defraud  cred- 
itors and  was  also  executed  in  violation  of  an  in- 
junction.      The   facts    necessary  to    be   stated   are   that 
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W.  11.  Sartor  and  wife  conveyed  certain  real  estate, 
in  the  town  of  Huntingdon,  to  George  T.  McCall, 
as  trustee,  to  secure  an  indebtedness  of  \V.  H.  Sar- 
tor to  J.  C.  R.  McCall,  dower  and  homestead  l>e- 
ing  waived.  The  property  conveyed  was  owned  by 
Sartor  and  wife  as  tenants  by  entirety,  and  was 
worth  more  than  the  debt  secured.  On  July  11, 
1899,  thereafter,  one  Wright,  a  judgment  creditor  of 
Sartor,  filed  a  bill  against  Sartor  and  wife  and  Mc- 
Call, trustee,  to  foreclose  said  deed  of  trust  and  sub- 
ject the  surplus  to  the  payment  of  Wright's  debt. 
An  injunc^n  issued  in  that  case,  upon  the  fiat  of  the 
Chancellor,  restraining  Sartor  and  wife  from  selling, 
transferring,  or  in  any  way  further  encumbering  said 
property  until  the  hearing  of  said  cause.  The  in- 
junction issued  July  15,  1899,  and  the  same  day 
was  duly  served  on  Sartor  and  wife.  On  Auofust 
11,  1899,  Sartor  fully  paid  and  discharged  the  debt 
he  owed  Wright,  and,  wnth  Weight's  consent.  Sartor 
sold  and  conveyed  the  property  in  question  to  the 
defendant,  Cozart.  The  present  bill  of  Herman 
Bros.  &  Lindauer  was  filed  on  August  17,  1899, 
after  the  de})t  due  Wright  had  been  paid.  No 
proof  was  taken  tending  to  show  that  the  deed 
from  Sartor  and  wife  to  Cozart  was  made  to  hin- 
der, delay  or  defraud  creditors,  but  it  is  insisted 
that  the  conveyance  is  void  for  the  reason  that  it 
was  made  in  violation  of  the  injunction  issued  upon 
the  Wright  bill.  As  already  stated,  the  Wright  debt 
was    paid    off   on   August    11,    but    the   Wright    injunc- 
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tion  hill  pended  until  November  26,  1899,  when  the 
suit  was  dismissed  at  the  rules,  by  order  of  com- 
plainant, upon  the  payment  of  the  costs  by  the 
defendant  Sartor. 

We  are  unable  to  perceive  how  an  injunction,  sued 
out  by  Wright,  can  enure  to  the  benefit  of  the 
present  complainants.  They  were  strangers  to  the 
Wright  bill,  and  their  bill,  moreover,  was  not  filed 
until  after  Wright's  debt  had  been  paid.  The  fact 
that  the  conveyance  was  made  by^  Sartor  and  wife 
to  Cozart,  before  the  injunction  was  dissolved,  was 
a  matter  of  which  Wright  alone  could  complain. 
But  as  already  stated  Wright  was  paid  and  he  con- 
sented   that   the    conveyance    might    be    made. 

In  Green  (ca/d  v.  HoherU^  4  Ileis.,  500,  it  was 
held  that  a  purchase,  made  pending  an  injunction 
inhibiting  a  sale,  is  void  against  the  interest  of  the 
complainant  in  the  bill,  but  valid  as  to  the  vendor. 
It  was  insisted  in  that  cuvse  that  >^than  (heenwald 
was  under  an  injunction  against  selling  and  convey- 
in  or  the  land  at  the  time  of  his  convcvance  to  com- 
plainant    and    that    the   conveyance  was    therefore  void. 

The  Court  held  that  the  injunction  was  intended 
for  the  protection  and  security  of  Bond,  by  pre- 
venting a  conveyance  of  the  land  so  as  to  endanger 
or  defeat  his  claim.  The  pendency  of  the  suit,  and 
the  injunction  which  operated  personally  on  Nathan 
Greenwald,  wouhl  have  the  legal  effect  of  making 
any  conveyance  by  him  inoperative,  so  far  as  Bond's 
interest     was     concerned.       But,     as     l)etween     Nathan 
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Greenwald  and  a  purchaser  from  him,  the  convey- 
ance would  not  be  affected.  Wilhoit  v.  Castdlj  3 
Baxter,  419;  Spellings  on  Extraordinary  Relief,  Vol. 
2,    p.    913,    Sees.    1133   and    1134. 

These  authorities,  we  think,  are  conclusive  of  the 
question,  and  the  result  is  that  the  decree  must  be 
aflSrmed. 
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FeNNELL   V,    LOAGUE. 

{Jackson.      June    8,    1901.) 

1.  Administratob.    ISot  trustee  for  heirs,  when. 

An  administrator  who  purchases  lands  of  the  estate  sold  under 
decree  at  his  instance  for  payment  of  debts,  at  a  fair  price 
and  in  g'ood  faith,  does  not  take  the  lands  in  trust  for  the 
heir,  but  acquires  a  good  and  perfect  title. 

2.  Same.     Same. 

And  his  adverse  possession  of  the  lands  continuously  for  seven 
years,  claiming  them  under  color  of  such  purchase,  in  hostil- 
ity to  the  heir,  is  sufficient  to  vest  him  with  a  good  and  inde- 
feasible title  to  same. 

Cases  cited:  Marr  v.  Gilliam,  1  Cold.,  491;  Duke  v.  Harper,  6 
Yer.,  280;  Watson  v.  Smith,  10  Yer.,  469;  Uaynes  v.  Swan,  6 
Heis.,  560. 


FROM      SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
F.    H.    Heiskell,    J. 

Beilry   &  Roberts   for   Fennell. 

Randolph  &  Randolph  and  Wm.  Fitzgerald  for 
Loague. 

McAlister,  J.  This  bill  was  filed  to  recover 
possession  of  certain  real  estate,  situated  on  the 
southeast   corner   of    Jackson   and   La   Rose   streets   in 
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the  city  of  Memphis.  The  real  estate  in  question, 
prior  to  January  4,  1H83,  belonged  to  Morris  Fen- 
nell, who,  on  said  date,  departed  this  life  intestate, 
leaving  complainants,  Maggie  Fennell  and  Ellen  Horan, 
who  were  his  sisters,  his  only  heirs  at  law.  On 
January  13,  1885,  John  Loague,  Public  Adminis- 
trator, was  appointed  and  qualified  administrator  of 
the  estate  of  Morris  Fennell,  deceased,  and,  on  the 
following  dav,  sufforested  the  insolvency  of  said 
estate,  and  advertised  for  claims.  Mrs.  Ellen  Horan 
filed  a  claim  against  said  estate  for  $350  for  board, 
clothins:  and  other  necessaries  furnished  the  said 
Morris  Fennell.  A  medical  bill  was  also  due.  On 
April  18,  1885,  Loague,  as  administrator,  filed  a 
bill  in  the  Probate  Court  of  Shelby  County  to  sell 
the  real  estate  in  question  to  pay  debts.  The  pres- 
ent complainants,  Maggie  Fennell  and  Ellen  Horan, 
were  made  parties  defendant  to  that  bill.  yuch 
proceedings  were  had  that,  on  August  8,  1885,  said 
real  estate  was  offered  for  sale  at  public  vendue, 
when  John  Loague,  the  administrator,  became  the 
purchaser  at  the  price  of  §672.  The  sale  was  con- 
firmed, and  title  divested  and  vested  in  said  John 
Loague.  Loague  paM  all  of  the  purchase  money, 
and,  in  1886,  caused  a  certified  copy  of  the  decree 
vesting  title  in  him  to  be  put  of  record  in  the 
Register's   oflSce   of   Shelby    County. 

The  present  })ill  charges  that  the  estate  of  Mor- 
ris Fennell  was  not  insolvent,  and  that  the  filing  of 
the   Ellen   Horan   claim    against    said    estate   was   pro- 
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cured  by  said  League,  and  was  a  scheme  on  his 
part  to  have  said  estate  declared  insolvent  in  order 
that  he  might  get  possesssion  of  this  valuable  real 
estate   for   a   merely   nominal   price. 

It  is  charged  that  said  League,  as  administrator, 
was  an  express  trustee,  and  could  not  purchase,  in 
his  own  right,  the  property  in  question  at  said  sale; 
that  the  purchase  of  the  same  by  League  was  ille- 
gal, and  the  price  he  paid,  $672,  was  a  totally 
inadequate  consideration  (said  property  being  well 
worth  $4,000),  and  that,  under  said  purchase,  he 
would  hold  the  property  as  trustee  for  the  heirs  of 
Morris   Fennell,    deceased. 

Defendants  answered,  denying  that  said  League 
was  an  express  trustee,  averring  that  said  sale  was 
perfectly  fair  and  for  an  adequate  consideration,  and 
expressly  denying  all  the  charges  of  fraud.  It  is 
shown  in  the  answer  that  John  League  departed  this 
life   on   January    24,    1899. 

Defendants,  the  heirs  of  John  League,  rely  en 
and  plead  the  statute  of  limitations  of  seven  years. 
Defendants  state  and  show  that  the  said  John  League, 
after  he  purchased  the  property  on  August  8,  1885, 
took  possession  of  the  same  and  inclosed  it  with  a 
fence,  and  remained  in  possession  from  said  time  to 
to  the  date  of  his  death  on  January  24,  1899, 
claiming  the  same  in  fee,  and  his  possession  being 
open,    notorious   and   adverse   to   all   the   world. 

Defendants  further  aver  that  since  the  death  of 
John   League   they    have    been    in    possession    of    the 
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property,  openly,  notoriously,  and  adversely  claiming 
to  be  the  owners  in  fee  thereof,  under  the  will  of 
John  Loague  and  the  conveyances  to  him.  Defend- 
ants claim  that  they  have  become  vested  with  an  ab- 
solute estate  in  fee  to  said  land,  and  they  rely  upon 
the   statue   of   seven  years. 

We  proceed  to  state  our  conclusions  upon  the 
facts  found  in  the  record :  First,  the  charge  of 
fraud  on  the  part  of  Loague  in  suggesting  the  in- 
solvency of  the  estate  of  said  Fennell,  for  the  pur- 
pose of  procuring  a  sale  of  the  real  estate  and 
purchasing  it   at    a    nominal   price,    is    not    sustained. 

Second,  when  the  property  was  ordered  to  be 
sold,  the  Court  fixed  a  minimum  price  of  $400. 
The  purchaser,  John  Loague,  paid  but  $672  for  the 
property.  This  was  not  an  inadequate  price  in  1885, 
when   it   was   sold. 

Since  then  the  purchaser  has  put  $2,000  of  im- 
provements on  the  property.  But  a  conclusive  an- 
swer to  the  whole  bill  is  that  John  Loague  was  in 
actual  adverse  possession  of  the  property  for  seven 
years,  under  color  of  title,  before  suit  commenced, 
and   his  heirs   are  absolute   owners    of    the    property. 

But  it  is  said  John  Loague,  as  administrator, 
was  an  express  trustee,  and  is  not  protected  by  the 
statute  of  limitations.  But  John  Loague,  as  admin- 
trator  of  the  estate,  was  not  an  express  trustee  of 
its  heirs  in  respect  of  the  realty,  and,  moreover,  it 
is  well  settled  that,  where  an  express  trustee  denies 
the   title   of  his   cestui  que   trusty    that    the   statute   of 
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limitations  begins  to  run  from  the  time  notice  is 
brought  home  to  him.  Complainants  are  unmarried, 
and  have  known  all  the  facts  since  the  land  was 
sold.  Angell  on  Limitations,  Sec.  174 ;  JUarr  v. 
Gilliam^  1  Cold.,  491;  Duke  v.  Harper^  6  Yer., 
280;  Watson  v.  Smithy  10  Yer.,  479;  Haynes  v. 
Sloan,  6  Heis.,  560. 
The   decree   is  aJflSrmed. 
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Dewey  r.  Goodman. 

(Jackson.      June   8,    1901.) 

1.  Mabbied  Woman.    May  convey  her  separate  estate  to  her  husband, 

A  married  woman,  possessing  unlimited  power  of  disposition 
over  her  separate  estate,  may  make  a  valid  conveyance  of  it  to 
her  husband.     {Post,  p,  253.) 

Cases  cited:  Vick  v.  Gower,  92  Tenn.,  391;  Peterson  v.  Richman, 
93  Tenn.,  71. 

2.  Same.    Privy  examination  may  be  taken  by  Notary  Public 

A  married  woman^s  privy  examination  to  her  deed  conveying 
her  separate  real  estate  may  be  taken  and  certified  by  a 
Notary  Public.     (Post,  p.  252.) 

Act  construed:  Acts  1870,  Ch.  71. 

Case  cited  and  distinguished:  Huff  v.  Glenn,  101  Tenn.,  112. 

3.  Same.     Deed  for  separate  estate  valid  without  privy  eoeaminaJtion. 

A  married  woman's  deed  for  her  separate  estate,  over  which  she 
possesses  unlimited  power  of  disposition,  is  valid  without 
privy  examination.     {Post  p.  252.) 

Cases  cited:  Sherman  v.  Turpin,  7  Cold.,  382;  Peterson  v.  Rich- 
mon,  93  Tenn.,  71. 

4.  Same.    Estoppel  of. 

A  married  woman  is  estopped  to  reclaim  her  separate  estate 
where  she  has  conveyed  same  to  her  husband  by  deed  reciting 
only  a  consideration  of  love  and  affection,  and  thereafter 
joins  the  husband  in  a  conveyance  of  the  same  to  an  innocent 
third  person,  and  permits  her  husband,  in  her  presence,  to  re- 
ceive the  purchase  price,  without  protest,  no  matter  to  what 
extent  the  husband  may,  without  knowledge  or  participation 
of  the  purchaser,  have  imposed  upon  and  defrauded  her.  {Post, 
pp.  252-256.) 

5.  Fbaud.    Presumption  of, 

A  gift  to  a  spiritual  medium  by  his  victim  is  presumed  fraudu- 
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lent,  especially  where  the  parties  bear  the  relation  of  bnsband 
and  wife.     {Post,  p.  255.) 


FROM     SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby 
County.      F.    H.    Heiskell,    Ch. 

James   Gallagher  for   Dewey. 

L.    &  E.    Lehman  for   Goodman. 

MgAlister,  J.  This  bill  was  filed  by  Mrs.  Mary 
Dewey  to  set  aside  a  conveyance  of  her  separate 
estate,  or,  in  the  alternative,  ip  recover  from  the 
purchaser  the  purchase  price.  The  Chancellor  dis- 
missed  the   bill,    and   complainant   appealed. 

It  is  alleged  in  the  bill  that,  prior  to  May  30, 
1890,  complainant  was  the  widow  of  one  C.  H.  M. 
Smith,  and,  on  that  date,  one  Mary  Schoonover  de- 
vised all  her  real  property  to  complainant,  with  the 
limitation  that,  upon  her  marriage,  she  should  hold 
the  devised  property  to  her  sole  and  separate  use 
free  from  the  debts,  contracts,  or  control  of  her 
husband.  Mrs.  Schoonover  devised  to  complainant 
Lot  4,  Block  47,  in  Memphis,  Tennessee.  It  is  then 
alleged  that,  prior  to  the  decease  of  Mrs.  Schoon- 
over, she  and  C9niplainant  lived  together  and  became 
acquainted    with   Dewey,    who   claimed    to    be   a   physi- 
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cian  and  spiritual  medium,  and  had  induced  the  two 
ladies   to   believe   in   bis   manifestations. 

It  is  further  alleged  that,  on  December  1,  1890, 
complainant  entered  into  an  ante-nuptial  contract  with 
Dewey,  whereby  he  settled  on  her  all  her  property, 
to  her  sole  and  separate  use,  free  from  the  con- 
tracts, liabilities,  or  control  of  said  Dewey,  with  full 
power  to  her,  the  said  Mary,  to  dispose  of  it  by 
will,  deed,  mortgage,  or  other  conveyance,  as  a  fejne 
sole.  The  ante-nuptial  contract  was  duly  acknowl- 
edged  and   recorded. 

The  bill  further  recites  that,  on  December  2, 
1890,  complainant  intermarried  with  the  said  Charles 
B.  Dewey.  It  is  alleged  that,  soon  after  the  mar- 
riage, Dewey  became  extravagant  and  wasted  com- 
plainant's money  and  means,  and  that  in  a  short 
time  Dewey  induced  complainant  to  execute  a  con- 
veyance of  her  property  to  him  promising  to  pay 
her  therefor  $3,000,  and  that  she  executed  the  deed 
to  him  on  January  27,  1891,  retaining  a  lien  for 
$3,000.  The  deed  recites  that  it  is  made  <<in  con- 
sideration of  the  love  and  affection  she  bears  her 
beloved  husband,  Charles  B.  Dewey."  It  appears 
that  the  deed  was  executed  on  a  printed  blank  con- 
taining these  words,  **A  lien  is  hereby  expressly 
retained  on  the  above  described  property  in  favor  of 
the  said  Mary  Dewey,  her  heirs,  representatives  and 
assigns,  to  secure  the  deferred  payments  of  the  pur- 
chase money,  and  should  any  of  the  future  payments 
not   be  discharged  when  due,  then  the   notes  not   then 
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due   on   their   face   shall   immediately  become  due   and 

J  of  Memphis,   Tennessee, 

as  trustee,  after  giving  notice  for  thirty  days  in 
some  newspaper  published  in  Memphis,  Tennessee,  of 
the  time,  term  and  place  of  sale,  together  with  the 
description  of  the  property,  proceed  to  sell  such 
property  to  the  highest  bidder  for  cash,  free  from 
the  equity  of  redemption,  and  applying  the  proceeds, 
(first)  to  the  payment  of  the  costs  and  expenses, 
(second)  to  the  payment  of  the  purchase  money  th&t 
may  be  due,  with  legal  interest  from  the  date 
thereof,  and  (third)  pay  over  the  residue,  if  any,  to 
the   said    . 

It  appears  that  the  deed  from  Mary  Dewey  to 
her  husband  was  duly  acknowledged  by  complainant, 
with  privy  examination  before  H.  Battenberg,  a 
Notary  Public  for  Shelby  County,  and  was  duly  re- 
corded  February    2,    1891. 

It  is  alleged  that  the  omission  of  the  purchase 
money,  the  name  of  the  trustees,  and  the  execution 
of  the  notes  from  the  deed  was  the  result  of  the 
fraud  and  contrivance  of  the  said  Charles  B.  Dewey. 
It  is  then  alleged  that  on  March  6,  1891,  complain- 
ant was  induced,  by  the  fraud  and  contrivance  of 
her  said  husband,  to  sign  and  acknowledge  the  exe- 
cution of  a  deed  to  the  defendant,  Joseph  Goodman,  of 
the  land  devised  to  complainant  by  Mrs.  Schoonover, 
upon  the  promise  and  understanding  that  complainant 
should  recover  from  the  proceeds  of  such  sale  the  sum 
of   $3,000,  which  her  husband  had  agreed  to   give  her 
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in  the  conveyance  made  to  him  on  January  27,  1891^ 
and  that  it  was  agreed  further  with  her  husband 
that  the  deed  to  Goodman  should  not  be  delivered 
until  she  had  received  the  said  93,000.  The  deed 
to  Goodman,  which  was  signed  by  complainan:^ 
and  her  husband,  acknowledged  the  payment  of 
the  .purchase  money,  to  wit,  the  sum  of  $5,000^ 
to  complainant  and  her  husband.  This  deed  was 
acknowledged  by  complainant  and  her  husband  before 
John  E.  Kelly,  Deputy  Clerk  of  the  County  Court, 
on  March  5,  1891,  with  privy  examination  of  the 
wife. 

Complainant  charges  in  her  bill  that  the  consid- 
eration expressed  in  the  deed,  of  ^5,000,  was  not 
received  by  her  and  her  husband,  and  that  she  had 
never  received  any  part  thereof  whatever.  It  is 
further  alleged  in  the  bill  that,  in  the  year  1894  or 
1895,  complainant's  husband,  the  said  Charles  B. 
Dewey,  had  abandoned  her,  and  had^  not  since  lived 
with  her.  It  is  further  charged,  viz.,  "that  if  com- 
plainant's conveyance  to  her  husband  be  valid  that 
when  she  executed  the  deed  to  Goodman  she  had  a 
valid  lien  on  the  property  for  the  purchase  money, 
to  wit,  $3,000,  and  that  the  failure  of  Goodman  to 
pay  the  lien  debt  to  complainant  in  person  was  no 
discharge  of  the  lien,  and  that  it  is  still  a  valid 
and  subsisting  lien  against  the  land.  (2)  Complainant 
charges  that,  if  her  deed  to  her  husband  was  invalid 
and  no  lien  was  retained  for  purchase  money,  then 
her  other   deed   is   void   for  want   of   delivery  by  her. 
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(3)  That  if  both  deeds  were  valid,  payment  of  the 
(5,000  purchase  money  by  Goodman  to  her  husband 
was  not  a  good  and  valid  payment  to  her;  and  that, 
as  defendant  Goodman  claims  title  under  the  will  of 
Mrs.  Schoonover  and  said  deeds,  he  is  estopped  from 
disputing  complainant's  title  to  recover  the  purchase 
money,  otherwise  the  will  and  devise  of  Mrs.  Schoon- 
over and  the  marriage  contract  would  be  defeated, 
and,  with  these  aspects,  complainant  prays  to  main- 
tain  this   bill." 

The  prayer  of  the  bill  is  that  complainant  be 
allowed  a  decree  for  the  purchase  money  under  either 
of  the  said  two  deeds  with  a  lien  on  the  land,  or 
that  she  recover  the  land  in  specie,  with  an  account 
of  any  change  in  the  property  *«  detracting  or  en- 
hancing  its   value   and   the   rent   thereof. '^ 

Defendant  demurred  to  the  bill  assigning,  among 
other  causes,  the  following,  to  wit:  It  appears  from 
the  bill  that  complainant  owned,  as  her  separate 
estate,  the  land  described  therein,  and  by  deed  dated 
January  27,  1891,  duly  acknowledged  by  her  with 
privy  examination,  in  consideration  of  love  and  affec- 
tion, conveyed  said  land  to  her  husband,  and  that 
thereafter  she  and  her  husband  by  joint  deed,  which 
was  also  acknowledged  by  both  of  them,  with  like 
privy  examination  of  complainant,  conveyed  the  land 
to  defendant  for  $5,000;  but  that  there  was  a  pri- 
vate understanding  between  complainant  and  her  hus- 
band that  the  latter  should  pay  her  $3,000  out  of 
the    $5,000,    which    her    husband    did    not    do,    upon 
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which  showing  complainant  is  entitled  to  no  relief 
against  defendant.  Other  causes  of  demurrer  were 
assigned. 

The   demurrer   was   overruled. 

The  defendant,  Goodman,  then  answered  the  bill, 
and  avers  he  had  at  no  time  any  business  transac- 
tion, association  or  acquaintance  with  Dewey,  except 
in  the  purchase  of  said  land,  and  no  knowledge  of 
any  fraud  practiced  by  the  said  Dewey  upon  the 
complainant.  Defendant  avers  he  was  introduced  to 
complainant  and  her  husband  by  a  real  estate  agent, 
and  that  he  paid  $5,000  in  cash  for  the  property 
in  the  presence  of  both  complainant  and  her  hus- 
band at  the  time  of  the  delivery  of  the  deed.  That 
immediately  after  the  execution  of  the  deed  and  the 
payment  of  the  consideration  defendant  took  posses- 
sion of  the  land  and  that  he  has  been  in  possession 
ever  since.  Defendant  avers  that  the  purchase 
money  of  $6,000  was  paid  over  to  Dewey  in  the 
presence  of  the  complainant,  and  with  her  full 
knowledge  and  consent,  and  that  she  made  no  ques- 
tion as  to  the  validity  or  propriety  of  such  pay- 
ment. Moreover,  that  her  husband,  the  said  Dewey, 
paid  over  to  her  at  the  time  a  part  of  the  consid- 
eration. Defendant  then  relies  upon  a  plea  of  in- 
nocent purchaser.  He  further  shows  that,  after  he 
had  paid  for  the  land,  he  expended  $9,000  in  im- 
provements thereon,  and  that  this  money  was  ex- 
pended with  the  knowledge  of  complainant,  who 
stood    by  and    saw    him    expend    the    money   without 


APRIL  TERM,  1901.  251 

Dewey  v,  Goodman.  | 

I 

making  any  claim  to  the  property,  and  that  the 
present  bill  is  filed  nine  years  after  his  purchase, 
and  defendant  insists  that  complainant  has  by  her 
laches  estopped  herself  from  claiming  any  relief 
herein. 

Complainant  afterward  filed  an  amended  bill,  in 
which  she  charged  that  the  Notary  Public  who  took 
her  acknowledgment  of  the  deed  executed-  to  her 
husband  had  no  authority  to  take  her  privy  examin- 
ation because  he  was  not  an  officer  designated  and 
empowered  by  law  to  take  such  an  acknowledgment. 
Complainant  in  this  amended  bill  also  attacks  the 
authority  of  John  E.  Kelly,  as  Deputy  County  Court 
Clerk,  to  take  the  complainant's  privy  examination 
in  the  deed  executed  by  her,  jointly  with  her  hus- 
band,   to   the  defendant   Goodman. 

This  demurrer  was  also  overruled.  Proof  was 
taken,  and  on  the  final  hearing  the  Chancellor  dis- 
missed  the   bill,    and   complainant  appealed. 

The  first  assignment  of  errors  is  that  the  deed 
from  complainant  to  her  husband,  the  said  Charles 
B.  Dewey,  executed  on  January  27,  1891,  was  void 
for  want  of  authority  in  the  Notary  Public  to  take 
Mrs.  Dewey's  acknowledgment  and  privy  examination. 
The  insistence  is  it  should  have  been  taken  by  a 
Chancellor,  Circuit  Judge  or  Clerk  of  the  County 
Court.  This  assignment  of  error  is  based  upon  the 
authority  of  JIuf  v.  Glen7i,  17  Pickle,  112.  The 
will  of  Mrs.  Mary  Shoonover,  after  devising  the 
property   to    complainant,    provided   that    "should    she 
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ever  marry  she  shall  hold  all  of  my  property,  real 
and  personal,  to  her  sole  and  separate  use,  free 
from   the   debts   or   control   of  any    husband." 

In  addition  to  the  provision  of  the  will,  it  ap- 
pears that  on  December  1,  1890,  complainant  entered 
into  an  ante-nuptial  contract  with  Dewey  whereby  he 
settled  on  her  all  her  property  <'to  her  sole  and 
separate  use,  free  from  contracts,  liabilities  or  con- 
trol of  said  Dewey,  with  full  power  to  her,  said 
Mary,  to  dispose  of  it  by  will,  deed,  mortgage  or 
other  conveyance,  as  a  feme  sole.'*'*  Under  the  terms 
of  her  ante-nuptial  settlement,  the  wife  could  have 
conveyed  her  real  estate  without  privy  examination. 
Sherman  v.  Turpin^  7  Cold.,  382;  Peterson  v.  Rich- 
raaus  9    Pickle,    71. 

In  the  present  case  the  privy  examination  of  the 
wife  was  taken  by  a  Notary  Public  and  it  is  in- 
sisted that  it  should  have  been  taken  by  a  Chancel- 
lor, Circuit  Judge,  or  Clerk  of  the  County  Court, 
as  required  by  Sec.  2,  Chap.  99,  Acts  of  1869-70. 
This  contention  is  not  well  made.  The  authority 
of  a  Notary  Public  to  take  such  privy  examination 
was  expressly  conferred  by  Sec.  1,  Chap.  71,  of 
the  Acts  of  1870.  Under  this  Act  Notaries  Public 
have  all  the  powers  in  respect  to  taking  acknowl- 
edgments that  are  given  by  existing  laws  to  County 
Court  Clerks.  Daly  v.  Hamilton  Assn,^  48  S.  W. 
R.,    117. 

The    second    assignment    of    error    is    tliat    if    the 

validity  of   the  deed  from  complainant  to  her  husband 


APRIL  TEEM,  1901.  253 

Dewey  v.  Goodman. 

be  conceded  the  Chancellor  erred  in  not  enforcing 
the  express  lien  for  purchase  money  reserved  by 
the  wife.  In  answer  to  this  assignment  it  may  be 
said  that  there  is  no  recital  in  the  deed  of  any 
money  consideration,  but  the  consideration  is  love 
and  affection.  The  land  was  the  wife's  separate  es- 
tate, and  her  conveyance  thereof  to  her  husband 
with  privy  examination  vested  the  title  to  the  land 
in   the   husband.        Vick   v.    Gower,    92   Tenn.,    391. 

Thereafter  the  complainant,  by  joint  deed  with 
her  husband,  which  she  acknowledged  with  privy  ex- 
amination,  conveyed    the   land   to  defendant  Goodman. 

Complainant  herself  admits  she  never  spoke  to 
Goodman  before  the  deed  was  delivered  to  him,  and 
never  told  him  of  the  agreement  between  herself  and 
husband  that  she  was  to  get  $3,000  of  the  purchase 
money,  and  she  admits  that,  so  far  as  she  knew, 
Goodman  was  ignorant  of  any  such  agreement.  The 
proof  shows  that  the  purchase  money  was  paid  by 
Goodman  to  Dewey  in  the  presence  of  complainant 
and  with  her  implied  acquiescence  and  consent,  and 
that  she  made  no  objection  to  anything  that  was 
done.  There  is  no  proof  in  the  record  whatever 
that  defendant  Goodman  knew  that  complainant 
claimed  a  secret  lien  on  this  land  for  purchase 
money  due  from  her  husband,  and  complainant  hav- 
ing joined  in  the  conveyance  to  Goodman  and  hav- 
ing seen  the  purchase  price  paid  to  her  husbilnd 
without  asserting  any  such  claim  is  now  estopped 
to   make   it   as   against   defendant. 
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The  third  assignment  is  that  Dewey  practiced  a 
fraud  upon  Complainant  in  procuring  a  deed  to  her 
real  estate  worth  $5,000,  for  mere  love  and  affec- 
tion and  that  defendant  Goodman  was  charged  with 
knowledge  of  the  fraud.  The  bill  alledged  that 
Complainant  was  of  unsound  mind  when  she  executed 
the  two  deeds  of  which  fact  the  defendant  had 
knowledge. 

The  Notary  Public  who  took  the  acknowledg- 
ment and  who  had  known  the  Complainant  for  some 
time  testified  that  she  was  entirely  at  herself  when 
she  acknowledged  the  deed.  Complainants'  counsel 
admits  in  his  brief  the  proof  fails  to  show  Com- 
plainant was  71071  compos  mentis  at  the  time  of  the 
trade,  but  his  claim  is  that  she  was  a  person  of 
weak  mind  and  was  terrorized  by  her  husband's  ex- 
traordinary  feats   in   spiritualism. 

The  Notary  testified  that  Mrs.  Dewey  had  at  a 
previous  time  consulted  him  about  the  advisability  of 
transfering  her  property  to  her  husband.  The  wit- 
ness commenced  to  speak  in  English  when  Mrs. 
Dewey  interrupted  him  telling  him  not  to  speak  in 
English  that  Waumeeka,  her  husband's  spirit,  was 
listening  and  would  communicate  to  him  everything 
that  might  be  said.  The  Notary  advised  Mrs. 
Dewey  not  to  transfer  the  property  to  her  husband, 
but  it  appears  that  she  did  not  heed  his  advice. 
Complainant  testified  that  her  husband  would  get  in 
a  trance  and  remain  in  such  state  a  whole  hour  at 
a   time;    that   he   professed   to    communicate   with    the 
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spirits  of  the  dead,  that  he  had  little  dolls  and 
canoes  representing  spirits;  he  claimed  that  these 
toys  guided  him  and  pat  him  in  a  trance;  that  one 
of  the  little  dolls  represented  Waumeeka,  a  dead 
Indian  queen;  he  professed  to  talk  to  Waumeeka;  he 
would  cover  himself  with  blankets  and  sit  in  the 
corner  playing  Indian,  and  at  other  times  would 
carry  on  an  Indian  war  fight.  Complainant  claims 
that  these  capers  alarmed  her  and  kept  her  in  a 
constant  state  of  trepidation;  that  with  her  husband 
as  a  medium  she  could  not  help  but  believe  in 
spiritualism,  and  in  this  way  he  obtained  absolute 
dominion  and  control  over  her  and  abused  the  con* 
fidence  reposed.  As  an  evidence  of  her  husband's 
extravagance  complainant  states  that  after  their  mar- 
riage he  invested  $75  in  different  varieties  of  birds; 
that  he  purchased  them  simply  for  his  own  amuse- 
ment and  kept  them  on  the  southern  porch  of  the 
house.  It  was  held  in  Lyon  v.  Horiie^  Z.  -ff.,  6 
Eq.  655  that  a  presumption  of  fraud  would  arise 
where  it  appeared  that  a  spiritual  medium  had  ob- 
tained the  confidence  of  one  whom  he  had  induced 
to  believe  in  his  manifestations.  This  presumption 
is  of  course  much  stronger  where  the  relation  of 
husband  and  wife  subsists  and  the  wife  has  been 
induced  ^to  part   with   her  separate    estate. 

But  while  this  principle  would  apply  between 
husband  and  wife  in  a  suit  for  rescission  for  fraud 
and  undue  influence,  it  can  have  no  application  in 
the   suit   of    the   wife    against   a    third    party    who   is 


256  JACKSON : 


Dewey  v.  Goodman. 


not  shown  to  have  had  any  knowledge  of  the  abuse 
of  confidence  reposed  by  the  wife  in  her  husband  or 
any  knowledge  that  fraad  was  practiced  or  andae 
advantage  taken.  Moreover  the  proof  shows  that 
after  all  these  alleged  fraadalent  transactions  com- 
plainant joined  her  husband  in  a  deed  conveying  the 
property  to  defendant  and  permitted  the  purchase 
money  to  be  paid  to  him.  The  purchaser  has  ex- 
pended $8,000  in  the  improvement  of  the  lot  and 
the  present  bill  was  not  filed  until  nine  years  after 
the    purchase. 

The   decree    of   the    Chancellor    dismissing   the  bill 


is    afilirmed. 
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Cabboix  V.   Alsup. 

(Jackson.      June   8,    1901.) 

1.  Constitutional  Law.     lUle  and  svibject  of  general  assessment 

act, 
A  statnte  is  not  objectionable  as  embracing  more  than  one  sub- 
ject, or  as  embracing  matter  not  covered  by  its  title,  which, 
under  the  title,  "An  Act  to  provide  more  just  and  equitable 
laws  for  the  assessment  and  collection  of  revenue  for  State, 
county,  and  municipal  purposes,"  etc.,  enacts,  for  the  as- 
sessment of  quasi  public  and  manufacturing  corporations,  a 
method  of  assessment  different  from  that  applied  to  other 
classes  of  corporations,  in  that  the  shares  of  stock  of  the 
former  classes  of  corporations  are  not  to  be  assessed  to  stock- 
holders, compensation  for  the  difference  being  made  in  the 
manner  of  assessing  the  properties  of  the  companies.  {Post, 
pp.  266,  267.) 

Act  construed:  Acts  1899,  Ch.  435. 

Cases  cited  and  approved:  State  v.  Brown,  103,  Tenn.,  450;  State 
V.  Yardley,  95  Tenn.,  546. 

Cited  and  distinguished:  State  v.  McCann,  4  Lea,  1;  Murphy  t?. 
State,  9  Lea,  373;  Mayor  v.  Lewis,  12  Lea,  180;  Ragio  v.  State, 
86  Tenn.,  273;  Hyman  v.  State,  87  Tenn.,  109;  Bank  v.  Devine 
Oro.  Co.,  97  Tenn.,  604;  Kennedy  v.  Montgomery  County,  98 
Tenn.,  165. 

2.  Samb.    Assessment  act  not  vicious  as  class  legislation,  when, 

A  general  assessment  law  is  not  vicious  as  class  legislation 
which  provides  a  method  for  the  assessment  of  quasi  public 
and  manufacturing  corporations  different  from  that  applied  to 
other  classes  of  corporations,  especially  where  there  are  palpa- 
ble reasons  apparent  for  such  classification.    (Post,  pp.  267,  268,) 

Act  construed:  Acts  1899,  Ch.  435. 

Cases  cited  and  approved:  Railroad  v,  Harris,  99  Tenn.,  684; 
Bank  v.  Memphis,  101  Tenn.,  154. 
23  P— 17 
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3.  Taxation.    Method  of  asseaHng  corporations. 

A  provision  in  a  fifeneral  assessment  law  does  not  create  an  un- 
lawful exemption  from  taxation,  but  only  prescribes  a  pe- 
culiar, but  valid,  method  of  assessment,  which  directs,  as  to 
quasi  public  and  manufacturing  corporations,  that  their  cor- 
porate property,  including  their  franchises,  easements,  incor- 
poreal rights,  and  privileges,  shall  be  assessed  at  actual  cash. 
value,  not  to  be  less  than  the  actual  cash  value  of  both  the 
shares  of  stock  and  bonded  debt,  and  declaring  that  this  shall 
be  in  lieu  of  the  assessment  of  the  shares  to  either  the  corpo- 
ration or  its  stockholders.     {Post,  pp,  267-269. ) 

Act  construed:  Acts  1899,  Ch.  435. 

4.  Same.    State  Board  of  EquaMzaUon. 

The  State  Board  of  Equalization  does  not  lose  the  power  to  com- 
plete its  work  in  equalizing  the  taxes  of  a  county  by  returning 
the  assessment  roll,  pending  the  consideration  of  a  county,  to 
the  County  Court  Clerk,  for  a  temporary  purpose,  and  the 
board  may,  in  such  case,  recall  the  roll  and  complete  its  work. 
(Post,  p.  269.) 

Act  construed:  Acts  1899,  Ch.  435. 

5.  Same.    Same. 

Under  the  assessment  law  of  1899  the  State  Board  of  Equaliza- 
tion is  composed  of  three  members,  a  majority  of  whom  is 
made  a  quorum,  and  hence  the  presence  and  concurrence  of 
two  members,  at  a  regular  meeting,  are  sufiScient  to  render  its 
action  valid,  and  the  presence  at  such  meeting  of  a  third  per- 
son, as  substitute  for  the  absent  member,  does  not  vitiate  the 
action  of  the  board,  especially  when  it  does  not  appear  that 
he  exercised  any  control  over  the  decision  reached.  (Post,  pp. 
269-273.) 

Act  construed:  Acts  1899,  Ch.  435. 

Cases  cited:  Cowan  v.  Murch,  97  Tenn.,  590;  Austin  v,  Harbin,  95 
Tenn.,  600;  Radford  Trust  Co.  u  Memphis  Lumber  Co.,  92 
Tenn.,  136. 

6.  Same.     Same. 

Under  the  assessment  law  of  1899  the  State  Board  of  Equaliza- 
tion is  invested,  not  only  with  the  power  to  equalize  taxes 
among  the  counties,  civil  districts,  etc,  but  also  with  the 
power  to  increase  or  decrease  the  valuations  of  the  property 
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of  individual  taxpayers  in  order  to  equalize  the  distribution  of 
the  public  burdens.     (Post,  p.  274,) 

Act  construed:  Act  1899.  Ch.  435. 

7.  Same.    Same, 

The  State  Board  of  Equalization  may,  at  its  biennial  sessions, 
without  infringement  of  any  constitutional  right  of  the  tax- 
payer, increase  or  decrease  the  valuation  of  his  property,  for 
the  purpose  of  equalization,  without  giving  him  any  notice 
other  than  that  afforded  by  the  following  provision  of  the  as- 
sessment law  of  1899,  to  wit:  '*  Taxpayers  and  property  owners, 
without  further  notice  than  this  Act,  are  required  to  take 
notice  of  such  biennial  session.  At  this  biennial  session  the  as- 
sessment of  the  entire  property  of  the  State,  and  every  tax- 
payer in  it,  is  to  be  considered  and  passed  upon,  and  the  action 
of  the  board  becomes,  when  taken,  a  finality."  {Post^  pp, 
274-282,) 

Act  construed:  Acts  1899,  Ch.  435. 

8.  Samb.     BasU  of  valtuitifyns. 

The  Constitution  of  1870  requires  property  to  be  assessed  for  tax- 
ation at  its  actual  cash  value,  and  does  not  permit  assessment 
at  any  per  cent,  of  value  below  one  hundred  per  cent.  It  re- 
quires equality  and  uniformity  on  the  plane  of  actual  cash 
value.  *'The  actual  cash  value  is  the  only  practicable  basis 
upon  which  taxes  can  be  made  equal  and  uniform,  and  this  is 
clearly  the  constitutional  requirement,  the  legislative  intent, 
and  should  be  the  effort  of  the  Court  as  well  as  taxpayers.** 
{Post  pp.  282-293.) 

Constitution  construed:  Art.  II.,  Sec.  38. 

Cases  cited  and  approved:  Brown  v,  Greer,  3  Head,  696;  Chatta- 
nooga u  Railroad,  7  Lea,  569;  State  v.  Butler,  11  Lea,  410;  Rail- 
way V.  Morrow,  87  Tenn.,  415;  Ellis  u  Railroad,  8  Bax.,  531; 
Jenkins  u  Ewin,  8  Heis.,  458. 

Cited  and  distinguished:  Reelfoot  Lake  v.  Dawson,  97  Tenn.,  160. 

9.  Sams.    Same, 

Beyond  all  controversy,  the  assessment  law  of  1899  fixes  *^  actual 
cash  value  "  as  the  basis  of  assessments  to  be  made  thereun- 
der. It  defines  '^actual  cash  value  "  as  the  amount  of  money 
the  property  would  bring  if  sold  at  a  fair,  voluntary  sale. 
(Post,  pp.  290,  291.) 

Act  construed:  Acts  1899,  Ch.  435.) 
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10.  Same.    Same, 

m 

It  is  competent  for  the  Legislature  to  prescribe  in  an  assessment 
law  any  reasonable  method  or  rule  for  the  ascertainment  of 
actual  cash  value.    (Post,  p.  290.) 

m 

11.  Same.    Taxpayer's  remedy  for  disproportionate  assessment. 

A  taxpayer  whose  property  has  not  been  assessed  at  more  than 
its  actual  cash  value,  as  required  by  the  Constitution  and  laws, 
cannot  obtain  any  abatement  of  his  assessment,  except  in  very 
exceptional  cases,  by  reason  of  the  fact  that  other  taxpayers 
have  been  assessed  upon  an  inadequate  valuation.  The  legal 
remedy  in  such  cases  is  to  raise  the  inadequate  assessments, 
not  to  lower  those  made  according  to  law.     (Post,  pp.  290-293.) 


FBOM    SHELBY. 


Appeal  from  the  Chancery  Couft  of  Shelby 
County.      F.    H.    Heiskell,   J. 

T.   B.   TuBLEY  and  K.   D.   MgEellar  for  Carroll. 

Attorney-General   Pickle   for   Alsap. 

Wilkes,  J.  This  is  a  bill-  to  recover  taxes 
paid  the  State  and  County  under  protest  and  to  set 
aside  an  assessment  of  property  for  taxation.  The 
bill  was  demurred  to;  the  demurrer  was  sustained, 
and  the  bill  dismissed  without  any  relief,  and  com- 
plainant  has   appealed  and   assigned   errors. 

The  bill  alleges,  in  substance,  that  complainant 
owns  real  estate  in  Shelby  County  for  which  he 
gave,    at    public    sale,    $12,200;    which    at    that  time 
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was  its  actual  cash  value;  that  prior  to  1900  it 
was  assessed  for  taxation  at  $13,000,  which  was  in 
excess  of  its  actual  cash  value  and  these  taxes  were 
paid  without  objection;  that  under  Chapter  435,  of 
the  Acts  of  1899,  this  property  was  asssessed  at 
$12,000  or  $13,000  and  upon  complainant's  applica- 
tion to  the  County  Board  of  Equalization  this  valu- 
ation was  reduced  tx)  $10,000;  that  after  this  the 
assessment  roll  of  the  County  of  Shelby  was  trans- 
mitted, as  the  law  requires,  to  the  State  Board  of 
Equalization  at  the  capital  of  the  State  to  the  end 
that  the  assessment  of  property  in  the  several  Coun- 
ties of  the  State  should  be  equalized.  The  bill 
charges  that  this  State  Board  had  jurisdiction  to 
classify  the  assessments  in  the  several  Counties  by 
wards  and  districts,  or  in  such  manner  as  the  Board 
might  deem  best  to  enable  it  justly  and  equitably 
equalize  assessments  in  conformity  to  the  stand- 
ard of  the  actual  cash  value  of  the  property  that 
appeared  upon  the  assessment  rolls  of  the  several 
Counties  of  the  State;  that  this  Board  was  a  quasi 
judicial  tribunal  composed  of  the  Secretary  of  State, 
Comptroller,  and  Treasurer,  and  that  they  were 
vested  by  the  Act  with  judicial  functions  and  their 
jurisdiction  limited  and  defined  by  the  terms  of  the 
Act;  that  the  statute  provides  that  all  persons  shall 
take  notice  of  the  biennial  sessions  of  the  Board 
and  does  not  provide  for  any  other  notice;  that  the 
law  requires  the  duties  of  the  Board  to  be  per- 
formed   by    the    Treasurer,    Secretary    of    State,    and 
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Comptroller,  and  that  it  is  not  in  the  power  of 
either  of  said  officers  to  appoint  a  substitute  to  act 
for  and  in  his  stead,  but  that  the  Treasurer  of  the 
State  did  appoint  in  his  stead  to  act  for  and  in 
his  behalf  a  distinguished  citizen  of  Tennessee  whose 
capacity  and  integrity  is  admitted,  the  Hon.  Newton 
H.  White,  the  present  Speaker  of  the  Senate,  and 
that  at  each  and  every  session  of  the  Board  the 
said  White  attended  and  passed  judgment  upon  each 
and  every  question  coming  before  the  Board,  and 
that  this  was  unauthorized  and  renders  all  proceed- 
ings by  said  Board  illegal  and  void;  that  when  the 
assessment  roll  was  forwarded  to  the  State  Board, 
two  members  of  the  Board  with  said  White  consid- 
ered the  same,  and  the  Comptroller  and  said  White 
came  to  Memphis  seeking  information,  as  the  Board 
was,  by  law,  authorized  to  do,  and  thereafter  the 
Board  of  Equalization  convened  in  the  capitol  at 
Nashville  and  considered  all  the  assessments  of  the 
properties  in  the  County  of  Shelby  and  took  action 
thereon,  increasing  some  assessments,  but  leaving  Ma 
assessment  of  real  estate  untouched^  and  after  making 
corrections  and  changes  and  proper  certificates,  they 
certified  their  action  to  the  Clerk  of  the  County 
Court  of  Shelby  County  to  enable  him  to  make 
proper  entries  on  the  tax  books  to  be  turned  over 
to  the   County  Trustee   of    the   County   of    Shelby. 

The  bill  further  alleges  that  thereafter  the 
State  Board  recalled  the  record  so  certified,  and  had 
the  same   returned   to   it   at   Nashville,    and   that  such 
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action,  on  the  motion  of  the  Board  or  some  of  its 
members,  was  unwarranted  and  unauthorized,  and 
beyond  the  jurisdiction  of  the  Board;  that  the  as- 
sessment on  complainant's  property,  without  notice 
to  him,  was  raised  from  $10,000  to  |10,500,  with* 
out  authority  or  jurisdiction,  and  that  the  provision 
of  the  Act,  allowing  such  changes  and  increase  in 
valuation  without  notice  to  the  owner,  and  making 
such  action  final,  is  unconstitutional  and  void,  and 
not  due  process  of  law,  and  is  repugnant  to  the 
CSonstitution  of  the  United  States  and  the  Spsiid  of 
Tennessee. 

The  bill  further  avers  that  it  was  not  competent 
for  the  State  Board,  after  having  taken  action,  and 
leaving  untouched  the  real  estate  in  Shelby  Ck>unty, 
and  certifying  the  roll  to  the  Clerk  of  the  County 
Court,  to  take  any  other  or  further  action,  except 
upon  such  proceeding  by  a  taxpayer  in  the  form  of 
a  verified  petition,  asking  for  a  revision  of  the 
quasi  judicial  action  of  the  members  of  the  Board 
in  making  an  erroneous  assessment  of  his  property, 
and  seeking  a  rehearing  of  its  judgment;  that  the 
roll  became  a  finality  when  acted  upon  by  the 
Board  and  returned  to  the  County  Court  Clerk,  and 
oould  not  be  changed  on  mere  motion  of  the  Board, 
without  notice   to   the   taxpayer. 

The  allegations  of  the  bill  in  regard  to  values 
are,  in  substance,  these:  That  property  specified  in 
Section  22  of  the  Act  is  assessed  at  forty  per 
oent.     of    its   value;    that    real  estate    is    assessed  at 
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from  seventy  to  eighty  per  cent,  of  its  value;  that 
the  property  specified  in  Section  28  is  assessed  at 
forty  per  cent.,  and  that  railroad  property  is  as- 
sessed by  the  Railroad  Commissioners  at  sixty  per 
cent,  of  its  value,  and  that  he  is  entitled  to  an 
assessment  of  his  property  on  an  equal  and  uniform 
basis  with  other  property;  that  $7,200,  or  sixty 
per  cent,  of  the  cash  value  of  his  property,  would 
put  it  on  such  equal  and  uniform  basis  and  parity 
with  other  property  in  Shelby  County  and  in  the 
State,  .and  that  he  tendered  taxes  on  this  basis, 
which  the  Trustee  declined  to  receive.  He  then 
tendered  taxes  upon  the  property  at  a  valuation  of 
$10,000,  which  was  the  valuation  fixed  by  the 
County  Board  of  Equalization,  which  was  also  re- 
fused, and  he  thereupon  paid,  under  protest,  upon 
a  valuation  of  $10,500,  the  amount  fixed  by  the 
State  Board  of  Equalization,  and  brought  this  suit. 
It  will  then  be  seen  that  the  complainant  in  this 
bill  treats  $12,000  as  the  actual  cash  value  of  his 
property,  which  was  assessed  at  $10,500  by  the 
State  Board  of  Equalization,  or  not  quite  *90  per 
cent,  of  its  actual  cash  value.  He  states  that  at 
public  sale  he  gave  for  this  property  $12,200  and 
that  was  the  actual  cash  value  of  it  when  he 
bought  it.  The  bill  further  alleges  that  upon  this 
assessment  the  city  of  Memphis  will  collect  taxes  for 
1901  and  1902,  and  defendant  Alsup  is  ex-officia 
collector  of  these  taxes  and  will  proceed  to  coUec- 
upon   this    assessment.      It    further    charges    that    the 
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Act  is  unconstitutional  in  that  it  embraces  two  sep- 
arate subjects  and  they  are  not  expressed  in  the 
caption;  that  is  by  Sections  22  and  23  shares  of 
stock  in  quasi  public  and  industrial  corporations  are 
exempt  from  taxation,  whereas  the  title  and  body  of 
the  Act  is  to  provide  revenue  and  for  equal  and  unit 
form   assessment   of   property  *  for   taxation. 

The  prayer  is  that  the  assessment  of  $10,500 
be  declared  illegal  and  void  because  repugnant  to 
Section  8,  Article  11,  of  the  Constitution  and  to 
Section  17  of  Article  2,  and  that  he  have  judgment 
for  the  taxes  paid  by  him  and  that  the  assessment 
be  cancelled  and  set  aside  and  that  he  have  such 
other  and  further  relief  as  may  be  equitable  and 
proper   under   the  facts  general  and   special. 

The  demurrer   Is   in   substance: 

1.  That  the  complainant  having  by  this  bill  shown 
that  his  property  is  assessed  at  less  than  its  actual 
cash  value,  has  no  status,  and  cannot  complain  of 
the  assessment  merely  because  other  property  of -other 
owners   is   assessed   at   a   still   lower   valuation. 

2.  That  the  notice  provided  by  the  statute  is  all 
the  notice  to  which  the  complainant  or  any  other 
property   owner   is   entitled. 

3.  That  the  State  Board  had  the  jurisdiction  to 
raise  the  assessment  of  real  estate  as  it  did,  and  to 
consider  and  pass  upon  the  tax  assessment  for  Shelby 
County   as   it   did. 

i.  That  the  bill  shows  that  when  the  action  of 
the    State    Board    was    had    it   was   acquiesced   in    and 
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done  by  the  Board,  and  even  if  done  by  a  majority 
of  the  Board,  the  presence  and  action  of  the  Hon. 
Newton  H.  White,  a  private  citizen,  did  not  and 
could  not  invalidate  the  action  of  the  Board  or  a 
majority. 

5.  That  the  Act  does  not  embrace  two  subjects, 
but  only  one  general  -  subject,  and  the  provision 
complained  of  is  one  prescribing  a  mode  of  making 
an  equal  and  uniform  assessment ;  and  the  Act  is 
not,    therefore,    unconstitutional   and   void. 

The  decree  of  the  Chancellor  recites  that  the 
several   assignments   of  demurrer   are  well   taken. 

The  first  assignment  of  error  is  in  substance 
that  the  Act  in  controversy,  being  Chapter  435  of 
the  Acts  of  1899,  is  repugnant  to  Section  17, 
Article  2  of  the  Constitution  of  the  State,  in  that 
it  embraces  two  separate  and  distinct  subjects,  to 
wit,  (1)  the  assessment  and  collection  of  revenue, 
and  (2)  the  exemption  of  a  certain  class  of  prop- 
erty  from   taxation. 

The  title  of  the  Act  is:  '*An  Act  to  provide 
more  just  and  equitable  laws  for  the  assessment  and 
collection  of  revenue  for  State,  county,  and  munici- 
pal purposes,  and  to  repeal  all  laws  in  conflict  with 
the  provisions  of  this  Act,  whereby  revenue  is  col- 
lected from  the  assessment  of  real  estate,  property, 
privileges,  and  polls.  ^'  In  support  of  this  assign- 
ment are  cited  the  following  cases:  State  v.  Mc- 
Cann,  4  Lea,  1;  Murphy  v.  Statey  9  Lea,  873; 
Mayor  v.    Lewis^    12    Lea,    180;   Ragio    v.    State^  86 
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Tenn.,  273;  Syman  v.  State,  87  Tenn.,  109;  Bank 
V.  Demne  Qro.  Co.,  97  Tenn.,  604;  Kennedy  v. 
Montgomery   Co,,    98   Tenn.,    165. 

Withoat  commenting  upon  these  cases,  we  are  of 
opinion  that  the  present  Act  does  not  embrace  two 
separate  and  distinct  subjects,  but  only  the  general 
and  broad  subject  of  the  just  and  equitable  assess- 
ment and  collection  of  State,  county,  and  municipal 
taxes;  that  this  broad  subject,  expressed  in  the  title, 
oovers  all  the  provisions  of  the  Act,  including  the 
mauner  of  assessing  property  of  corporations,  and 
the  matters  complained  of  as  exemptions  are,  in  fact, 
only  different  methods  of  taxing  the  property  of 
different  corporations.  State  v.  Brown,  103  Tenn., 
450;    State  v.    Ya/rdly,    95   Tenn.,    546. 

Closely  connected  with  the  first  assignment  is  the 
second  one,  which  is,  in  substance,  that  the  Act 
violates  that  provision  of  the  Constitution  which  pro- 
hibits special  and  class  legislation.  Coupled  with 
this,  also,  is  the  third  assignment,  that  the  Legisla- 
ture had  no  power  to  exempt  shares  of  stock  in 
quasi  public  and  manufacturing  corporations  from 
taxation  while  it  taxes  the  shares  in  other  corpora- 
tions; and  that  this  Act  makes  such  exemptions,  and 
that  the  provisions  relating  thereto  are  so  interwoven 
and  interdependent  on  other  provisions  as  to  render 
the  whole  Act  void. 

We  are  of  opinion  that  these  assignments  are  not 
well  made.  What  is  called  in  the  bill  and  brief  of 
counsel    an     exemption   of    the    shares    of    stock    of 
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quasi  public  and  manufacturing  corporations  is  not, 
in  fact,  an  exemption,  but  only  a  different  mode  of 
assessment,  rendered  necessary  by  the  different  char- 
acters of  the  corporations  to  be  taxed.  While  the 
shares  of  stockholders  in  such  quasi  public  and 
manufacturing  corporations  are  not  taxed,  the  corpo- 
rate property  of  such  corporations  is  taxed,  includ- 
ing their  franchises,  easements,  incorporal  rights  and 
privileges,  and  all  other  corporate  property,  at  its 
actual  cash  value,  which,  it  is  provided,  shall  not 
be  less  than  the  actual  cash  value  of  both  its  shares 
of  stock  and  bonded  debt,  and  this  shall  be  in  lieu 
of  the  assessment  and  taxation  of  the  shares  of 
stock  either  to  the  corporation  or  the  stockholders; 
provision  is  then  made  for  the  taxation  of  the  real 
estate  and  tangible  personalty,  and  other  specific  di- 
rections follow  as  to  the  manner  in  which  the  as- 
sessment shall  be  made  and  the  taxation  shall  be 
laid.  Sees.  22  and  23,  Acts  of  1899,  p.  1098  to 
1103. 

It  has  been  found  necessary  to  provide  different 
modes  for  the  assessment  and  taxation  of  different 
classes  of  property  belonging  to  different  kinds  of 
corporations,  and  even  different  kinds  of  property 
belonging  to  individuals,  and  such  instances  of  dif- 
ference in  modes  is  frequently  met  with.  Thus 
railroads,  which  do  not  pay  an  ad  valorem  tax,  are 
required  by  law  to  pay  a  privilege  tax.  Railroad  v. 
Harris^  15  Pickle,  684.  Banks  are  taxed  differently 
to   avoid   the   exemptions   contained   in    their    charters. 
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JSank  V.  Memphis ,  17  Pickle,   154.      And  many  other 
similar  illustrations   could    be   given. 

It  is  said  that  after  the  State  Board  had  once  con- 
sidered   the  Shelby  County  assessment  and  certified  its 
conclusions   to    the    Clerk     of    the    County   Court,    its. 
power   and    jurisdiction    was    exhausted,    especially    in 
the   absence   of   notice   to   property  owners. 

As  we  understand  the  allegations  of  the  hill  they 
are  that  the  State  Board,  upon  their  first  considera- 
tion of  assessments  of  Shelby  County  property,  left 
the  assessments  of  real  estate  untouched^  and  this,  we 
think,  means  that  the  assessments  were  not  considered, 
so  far  as  real  estate  was  concerned,  and,  while  the 
action  of  the  Board  in  returning  the  roll  before  their 
work  was  entirely  completed,  may  have  been  irreg- 
ular, still  we  cannot  see  that  the  Board  exhausted 
its  power  until  after  it  had  fully  acted  upon  the  as- 
sessment of  real  estate  as  well  as  other  property,  and 
we  think  the  reasonable  inference  is  that  their  action 
was  a  mere  matter  of  convenience,  and  not  intended 
as  a  finality  and  conclusion  of  their  labors  during 
their  sitting,  the  assessment  was  entirely  under  their 
control  so  long  as  it  was  desired  by  them  to  com- 
plete their  labors  and  discharge  their  duties  relating 
to   it. 

It  is  next  insisted  that  the  entire  action  of  the 
Board  is  illegal  and  void  because  of  the  presence 
of  the  Hon.  Newton  H.  White  upon  the  Board  as 
a  substitute  for  and  in  lieu  of  the  State  Treasurer, 
the   Hon.    E.    B.    Craig.      The  allegations   of   the   bill 
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are  somewhat  indefinite  as  to  this  feature  of  the 
case,  and,  perhaps,  do  not  fairly  raise  the  question 
intended  to   be   presented. 

Mo  imputation  is  made  against  the  capacity  and 
integrity  of  Mr.  White.  These  are  expressly  con- 
ceded by  the  bill.  It  is  alleged  that  he  was  ap- 
pointed by  the  Treasurer  to  act  in  his  stead,  and 
that  he  attended  each  and  every  session  of  the 
Board,  and  passed  judgment  on  each  and  every 
question  coming  before  the  Board  and  also  that  he 
visited  the  city  of  Memphis  with  the  C!omptroller 
seeking  information.  The  bill  does  not  allege  that 
he  was  present  and  participated  in  the  consideration 
of  the  Shelby  C!ounty  assessment  nor  that  the  Treas- 
urer was  not  present  at  the  time  it  was  made;  on 
the  contrary,  if  taken  literally,  the  language  would 
imply  that  the  Treasurer  was  present  and  that  Mr. 
White  was  not,  as  the  bill  states  that  the  Board  of 
Equalization  convened  at  Nashville  and  considered  of 
the  assessments  and  took  action  thereon  without 
specifically  stating  that  Mr.  White  was  present  and 
that  Mr.  Craig  was  not,  on  that  particular  occasion. 
But  treating  the  bill  as  alleging  as  was  probably 
intended  that  Mr.  White  was  present  and  Mr.  Craig 
was  not,  the  question  recurs,  does  this  render  the 
action  of  the  Board,  or  a  majority  of  the  Board, 
void? 

There  is  no  allegation  that  a  quorum  of  the 
properly  constituted  Board  did  not  act,  nor  indeed 
that    those    who    acted    did    not   do    so    unanimously. 
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The  question  of  the  legality  and  validity  of  the 
action  of  a  majority  of  a  Board  or  of  a  Court 
was  fully  considered  in  the  case  of  Cowcm  v.  Murch^ 
13  Pickle  590,  and  the  authorities  are  there  cited 
and   commented   upon. 

The  rules  there  laid  down  are,  that  when  power 
is  delegated  to  two  or  more  persons  for  a  mere 
private  purpose  in  no  respect  affecting  the  public, 
it  is  necessary  that  all  should  join  in  the  execution 
of  it,  thus  arbitrators  must  all  join  in  an  award, 
but  in  matters  of  public  concern  if  all  are  present, 
the  majority  may  act  for  the  whole,  citing  McCoy 
V.  Curtice,  9  Wend.,  17  (S.  C.  24  Am.  Dec.,  115 
and  note);  Cooley  v.  O^  Conner,  79  U.  S.  Report, 
396;  Crokei*  v.  Crane,  21  Wend.,  211;  Ex  Parte, 
Rogers,  7  Cowen,  529  (S.  C.  34  Am.  Dec,  235 
and  note);  Bank  v.  Mount  Taber,  52  Ver.,  87  (S. 
C-    36   Am.    Report,    734),    and   other   cases. 

A  more  explicit  statement  of  the  rule  is:  that 
generally  when  a  body  or  board  of  officers  is  con- 
stituted by  law  to  perform  a  trust  for  the  public, 
or  execute  a  power  or  perform  a  duty  prescribed 
by  law,  it  is  not  necessary  that  all  should  concur 
in  the  act  done — the  act  of  the  majority  is  the 
act  of  the  body.  19  Am.  &  Eng.  Ency.  (1st 
Ed.),    465,    and   note. 

Some  cases  hold  that  all  must  confer,  but  if  all 
have  notice  of  the  time  and  place  of  meeting  it  is 
no  objection  that  all  do  not  attend  if  there  be  a 
quorum,    and   the    presence    of    all   will    be   presumed 
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unless  the  contrary  appears.  If  the  statute  con- 
ferring the  power  requires  the  presence  of  all,  then 
all  must  be  present.  19  Am.  &  Eng.  Ency.  Law 
(Ist   Ed.),    466,    and   note. 

But  the  same  rule  does  not  apply  in  cases  of 
officers  exercising  judicial  functions.  In  such  cases 
a  majority  may  act.  Radford  Trust  Co.  v.  Mem- 
phis Lum,  Co.^  8  Pickle,  136;  AiLstin  v.  Harbin^ 
11    Pickle,    600;     Cowan  v.    Murch,    13    Pickle,    590. 

The  cases  which  hold  that  all  must  act,  and  a 
majority  cannot,  so  far  as  we  can  ascertain  relate 
to  matters  of  private  interest,  or  where  the  statute 
or  acts  delegating  the  authority  does  not  expressly 
provide  that  the  act  of  the  majority  shall  be  suffi- 
cient; we  have  been  cited  to  no  authority  which 
holds  that  all  must  join  when  the  statute  prescribes 
that  a  majority  may  act,  and  in  such  case  the 
statute  controls  and  a  majority  may  act,  and  this 
has  been  held  to  apply  to  Boards  of  Equalization. 
Cooley  V.  0' Conner,  12,  Wall,  U.  S.,  396;  Peo- 
ple V.  Lothiop,  3  Colo.,  428;  Conner  v.  Waxahat- 
chie,  13  S.  W.,  Rep.,  30;  Ferriss  v.  Kenble,  75 
Texas,  476;  Hamilton  v.  State,  3  Ind.,  452;  26 
Am.    &  Eng.    Enc.    L.    (Ist   Ed.),    247. 

If  the  office  and  duty  of  the  Board  be  consid- 
ered as  ministerial  instead  of  judicial  or  quasi  judi- 
cial, then  a  majority  may  without  question  act  and 
the  authority  of  any  one  may  be  delegated.  19 
Am.    &   Eng.    Enc.    L.,  (1st  Ed.),    462  and   note. 

Our   statute,  Shannon,  Sec.    69,   provides   that  <<all 
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words  giving  a  joint  authority  to  three  or  more 
persons  or  officers  gives  such  authority  to  a  major- 
ity of  such  persons  or  officers  unless  it  is  otherwise 
declared." 

It  is  held  in  Cowan  v.  Murch,  13  Pickle,  590, 
that  while  this  section  by  its  terms  and  context  is 
applicable  alone  to  the  Code  and  the  body  of  laws 
embraced  in  it;  it  should  be  considered  in  the  con- 
struction of  all  subsequent  statutes  so  as  to  build 
up   a   uniform   and   harmonious   system. 

But  any  doubt  on  the  right  of  the  majority  to 
act  in  this  case  is  put  at  rest  by  the  first  subsec- 
tion of  Section  39  of  the  Act  in  question,  which 
provides  that  a  majority  of  the  Board  shall  consti- 
tute a  quorum  for  the  transaction  of  business.  It 
is  said,  however,  that  even  if  it  be  true  that  a 
majority  may  act,  the  statute  does  not  authorize 
joint  action  with  a  third  person,  no  matter  who  he 
may  be.  But  we  cannot  see  how  this  can  affect 
the  action  of  the  majority,  if  it  be  true.  They 
would  have  the  right  to  call  to  their  aid  the  serv- 
ices of  any  competent  citizen  as  advisory,  and  his 
counsel  and  act  would  not  vitiate  the  conclusion  of 
the  majority.  It  will  be  noted,  however,  that  there 
is  no  express  charge  that  Mr.  White  took  any  part 
in  raising  the  assessment,  but  the  inference  from  the 
language  used  is  that  he  did  not.  There  is  no  al- 
legation that  it  was  done  on  his  advice  or  suggestion, 
or  that  he   signed   the  assessment  as   made. 

23  P— 18 
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The  eighth  assignment  of  error  raises  two  ques- 
tions, or  rather  a  question  in  a  double  aspect,  and 
may  be  thus  stated,  that  it  was  not  the  intention 
of  the  General  Assembly  to  confer  power  upon  the 
State  Board  of  Equalizers  to  increase  or  decrease 
the  valuation  of  the  property  of  individual  taxpayers, 
but  merely  to  equalize  assessments  as  between  the 
several  counties  in  the  State,  so  that  the  property 
in  the  several  counties  should  be  placed  on  the 
same   basis. 

So  far  as  this  feature  of  the  assessment  goes,  we 
think  it  not  well  taken,  for  the  act  clearly  contem- 
plates and  provides  that  the  Board  shall  have  the 
power  to  pass  upon  and  consider  individual  assess- 
ments, and  increase  or  decrease  them  as  in  its  judg- 
ment may  appear  right  and  proper.  This  appears 
from  many  sections  and  provisions  of  the  act  which 
we   need   not   mention. 

It  is  said  that,  conceding  this  to  be  true,  the 
Act  must  be  held  to  be  unconstitutional  and  void 
because  it  wholly  fails  to  provide  for  notice  to  the 
property  owner  to  be  affected  by  the  act  of  the 
Board  and  give  him  an  opportunity  of  being  heard, 
before  the  Board  passes  upon  the  value  of  his  prop- 
erty as  a  finality,  and  thus  the  taxpayer  is  encum- 
bered with  a  burden  and  his  property  taken  with- 
out due  process  of  law,  contrary  to  the  Constitu- 
tion. 

The  Act  provides  for  a  biennial  session  of  the 
Board   to   be   holden   the   second  Monday  in  July  and 
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continue  until  the  15th  of  September  following,  and 
the  only  provision  for  notice  is  as  follows:  <<  Tax- 
payers and  property  owners  without  further  notice 
than  this  Act,  are  required  to  take  notice  of  such 
biennial  session.  At  this  biennial  session  the  assess- 
ment of  the  entire  property  of  the  State  and  every 
taxpayer  in  it  is  to  be  considered  and  passed  upon, 
and  the  action  of  the  Board  becomes,  when  taken, 
a   finality.'' 

The  only  express  provision  we  find  in  the  Act 
for  hearing  complainants  of  the  individual  taxpayer 
is  contained  in  the  sixth  subsection  of  Section  89, 
and  that  pertains  only  to  persons  who  desire  to 
complain  that  their  neighbors  or  third  persons  have 
not   been   adequately  assessed. 

Therefore  if  the  Board  shall  find  the  property 
of  any  county,  district,  ward,  or  citizen  in  any 
County  in  the  State  in  their  opinion  not  adequately 
assessed,  it  may,  without  further  notice  than  the 
Act  itself  provides,  proceed  to  raise  such  property 
to  such  assessment  as  in  its  judgment  reaches  its 
actual   cash   value. 

When  the  Board  undertakes  to  fix  this  actual 
value,  the  property  owner,  under  the  Act,  is  not 
notified  to  appear,  and  this  is  true  whether  the  as- 
sessment is  that  of  a  county,  district,  individual, 
or   corporation. 

The  taxpayer  knows  that  the  Board  is  in  session, 
it  is  true,  for  the  act  so  notifies  him,  but  he  does 
not  know  when    it  will    consider  the    assessment  nor 
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whether  it  will  attempt  to  make  any  change  in  it. 
The  argument  is  that  granting  that  he  might  have 
the  privilege  of  attending  all  the  meetings  of  the 
Board  and  listening  to  all  their  deliberations  he 
might  by  remaining  with  the  Board  for  the  two 
and  a  half  months  it  is  in  actual  session,  obtain 
actual  notice  that  the  Board  did  or  did  not  raise 
his  assessment,  but  this  is  the  only  way  he  could 
have  such  notice  as  the  Board  is  under  no  express 
requirement  of  law  to  notify  him  whether  his  prop- 
erty will  be  raised,  nor  indeed  at  what  time  its 
valuation  will  be  considered,  literally  the  act  pre- 
scribes that  all  property  owners  shall  by  the  act 
itself  have  notice  of  the  biennial  meetings  of  the 
the  Board,  but  it  does  not  provide  that  by  the  act 
itself  each  taxpayer  shall  have  notice  of  all  that 
transpires  in  the  Board,  nor  of  anything  that  direct- 
ly  touches  or   affects   his   property. 

It  is  said  that  it  would  be  impracticable  to  give 
each  taxpayer  notice;  that  the  number  to  be  inves- 
tigated and  the  space  of  time  in  which  they  are  to 
be  considered  is  too  great  to  allow  notice  in  each 
case.  The  argument  is  pressed  to  the  conclusion 
that  to  hold  the  general  notice  provided  by  the  act 
to  be  sufficient  to  warn  each  property  owner  in  the 
State  to  be  on  the  alert  to  see  that  his  assessment 
which  has  passed  the  scrutiny  and  action  of  the  as- 
sessor and  County  Board,  may  be  increased,  never- 
theless, by  the  State  Board,  and  that  he  must  take 
notice    thereof    without    further    notification    than    the 
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provisions  of  the  act  itself,  is  virtaally  to  say  that 
each  and  every  taxpayer  in  the  State  must  at  bis 
peril  attend  the  meetings  of  the  Board  at  Nashville 
for  the  entire  time  of  two  and  a  half  months  the 
Board  is  in  session,  in  order  that  each  may  see  that 
no   change   in   his   assessment   is   made. 

Numerous  cases  are  cited  as  sustaining  the  con- 
tention that  notice  must '  be  given  and  that  a  gen- 
eral notice,  such  as  provided  by  the  present  Act, 
is  not  suflcient,  but  some  notice  must  be  provided 
by  the  Act  itself  to  be  given  to  each  individual 
taxpayer  or  property  owner,  and  in  the  absence  of 
any  provision  for  such  notice  in  the  Act  the  Act 
itself  would  be  unconstitutional  and  void,  because  it 
would  impose  a  tax  burden  and  thus  take  away  the 
properey  of  the  owner  without  due  process  of  law; 
and  this  is  undoubtedly  the  holding  of  some  States 
and  authorities.  We  cite  a  number  of  these,  and, 
no  doubt,  others  can  be  collated.  Kuntz  v.  Sump- 
tiofij  2  L.  R.  A.,  655,  a  case  from  Indiana;  JSa- 
ger  v.  Reclamation  Diat.^  Ill  U.  S.,  701;  Sioux 
City  V.  Washington  Co.^  3  Neb.,  30;  South  Platte 
Land  Co.  v.  Bufalo  Co.^  7  Neb.,  253.;  McGee  v. 
The  State^  49  N.  W.  Rep.,  220;  Patton  v.  Oreen^ 
13   Cal.,    326. 

Other  authorities  hold  a  different  view,  and  we 
are  satisfied  from  them  and  reason  that  the  notice 
prescribed  by  the  statute  is  sufiScient  to  warrant  the 
action  of  the  Board.  Indeed,  it  is  difficult  to  see 
how   any   other   notice   could    be   so   effectual   or   suit- 
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able.      The    primary   function    of    the     Board     is     to 
equalize   assessments  as   between   counties,   so   that  as- 
sessments  may   be   uniform   and   equal  throughout   the 
State.      If    the   Board   finds   it   necessary   to   raise   an 
assessment  on   any  county,  it  is  difficult  to   see  what 
other,    better   or   further   notice   could   be   required   or 
given  than   that   prescribed   by  the  act.     There   is   no 
individual   to  whom   such   notice  oould   be   directed   as 
representing     the     county,     and     why     an     individual 
should    have    notice   of    a    change   in    his   assessment, 
when   no   notice   is  required   to   be   given  to  the   body 
of    taxpayers    in    the    county,    it    is    difficult    to    see. 
It   must   be  conceded  that  tax   proceedings,  and   espe- 
cially    assessments,    are   sui    generis   and    do    not     re- 
quire    that     strictness     as     in     controversies    between 
individuals,  and   the  authorities   hold  that   notice  given 
in  the  act  itself  is   sufficient.      Cooley  on  Taxation,  p. 
364-62    (2d    Ed.);    1  Desty  on   Taxation,  p.  599-602; 
State   Railroad   Tax   Cases,  92  U.  S.,  676-609;    Ken- 
tucky  Railroad   Tax   Cases,    116    U.   S.,  321;    St.  L. 
J.    M    <&   S.  R,  R.  V.  Northern,  7   L.    R.    A.,  374; 
a    a    C.  A  St.  Z.  R.  R.  V.  Backus,  18    L.  R,  A., 
729;    25    Am.    &    Eng.    Enc.    Law,    264    and    notes. 
When   authorities  pro   and   con.  are    collated,  25  Am. 
&   Eng.  Enc.  Law,    647,  note   1. 

In  Cooley  on  Taxation  (2d  E.),  p.  364-6,  it  is 
said,  of  the  meeting  of  the  Court  or  Board,  the 
taxpayer  must  in  some  manner  be  informed,  either 
by  personal  notice  or  by  some  general  notice  which  is 
reasonably   certain   to   reach   him,  or   what   is   equiva- 
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lent,  by  some  general  law  which  fixes  a  time  and 
place  of  meeting,  and  of  which  he  must  take  notice. 
The  last  is  a  common  method  of  bringing  the  as- 
sessments to  the  notice  of  taxpayers,  and  it  is,  per- 
haps, the  best  of  all,  because  it  comes  to  be  gen- 
erally understood  and  is  remembered.  See,  also, 
Meth.  Church  v.  Baltimore,  6  Gill.,  391;  G^Ndl  v. 
Bridge  Co,^  18  Maryland,  26;  State  v.  Rerrvyor,  41 
N.  J.,  96;  County  of  Santa  Clara  v.  So.  Pac.  R. 
a.,    18    Fed.    Rep.,    410. 

In  the  note  to  Bead  v.  Dingess,  8  C.  C.  A.  Rep., 
401,  is  found  an  excellent  statement  of  law  involved 
in  these  words:  ^^It  being  conceded  that  notice  of 
a  meeting  of  the  Board  of  Equalization  is  necessary 
in  order  to  invest  their  proceedings  with  the  char- 
acter of  due  process  of  law,  it  is  next  to  be  seen 
whether  this  notice  must  be  actual  personal  notice 
to  each  individual  whose  assessment  is  to  be  affected, 
or   whether   it   may   be   public   or   general. 

^'In  some  of  the  States  it  is  held  that  although 
the  fixing  by  the  statute  of  a  time  and  place  for 
the  meeting  of  the  Board  of  Equalization  is  intended 
to  operate  as  general  notice  to  any  persons  who 
may  feel  aggrieved;  yet  the  Board  cannot  at  any 
time  increase  and  assess  valuation  without  actual 
notice  to  the  persons  whose  rights  or  interests  are 
to  be  affected  thereby.  Citing  Sioux  City  <&  P.  R. 
B.  V.  Wa^shington  Co.^  3  Neb.,  30;  South  Platte 
La/nd    Co.    v.    Buffalo    Co.,    7   Neb.,    253;    McGee  v. 
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The    State,    Neb.,    49    N.    W.    Rep.,    220;    Patten  v. 
Green,    13   Cal.,    325. 

< '  But  the  great  preponderance  of  authority  is  to 
the  effect  that  if  a  public  statute,  of  which  all  per- 
sons are  bound  to  take  notice,  specifies  the  day  and 
place  when  the  Board  of  Equalization  shall  meet,  a 
person  affected  by  its  action  cannot  complain  that 
such  action  was  taken  without  notice  to  him.  Santa 
Clara  Co.  v.  Sou.  Pa.  R.  R.  Co.,  18  Fed.  Bep., 
385 ;  Methodist  Church  v.  -Mayor  of  Baltimorey  6 
Gill.,  391;  O'JVeil  v.  Bridge  Co.,  18  Maryland,  26; 
State  V.  Runyon,  41  N.  J.  Law,  98;  Nixon  v. 
Ruple,  30  N.  J.  Law,  58;  St.  Louis  (&  I.  M.  R. 
R.  V.  Worthin,  52  Ark.,  529;  Hamhleton  v.  Denip- 
sey,  20  Ohio  St.,  168;  State  v.  Neuo  Lindd  Hotd 
Co.,    9    Mo.    App.,  450. 

''And  on  the  same  principle  a  published  general 
notice  of  the  meeting  of  the  Board  of  Equalization 
is  sufficient  to  give  authority  to  act  upon  individual 
assessments.  Lamb  v.  Conrwly,  25  N.  E.,  1042; 
Terrd  v.  Wheeler,  25  N.  E.,  329  (123  N.  Y.,  76); 
Fithian  v.   Wheeler,.'ih^  N.  E.,  141  (125  N.  Y.,  696)." 

In  1  Desty  on  Taxation,  p.  601,  it  is  said: 
''The  proceedings  being  judicial,  the  law  must  pro- 
vide some  kind  of  notice  and  opportunity  to  be 
heard  before  the  proceedings  become  final,  or  they 
want  the  essential  ingredients  of  due  process  of  law. 
It  may  be  given  by  personal  citation  or  by  statute. 
It  is  usually  given  by  statute  prescribing  a  time  and 
place   when    parties    may   be    heard;"    and   again,   p. 
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602:  <<It  is  in  the  power  of  the  Legislature  to  de- 
termine what  shall  be  suficient  to  bring  the  parties 
into   Court  in  tax   proceedings." 

In  the  State  Railroad  Tax  Cases,  92  U.  S.,  609, 
it  is  said:  ''The  main  function  of  the  Board  is  to 
equalize  assessments  over  the  whole  State.  If  they 
find  that  a  county  has  had  its  property  assessed  too 
high  in  reference  to  the  general  standing,  they  may 
reduce  the  valuation;  if  it  has  been  fixed  too  low, 
they  may  raise  it  to  that  standard.  When  they 
raise  it  in  any  county,  they  necessarily  raise  it  on 
every  individual  who  owns  any  property  in  that 
county.  Must  each  one  of  these  have  notice  and  a 
separate  hearing?  If  a  railroad  company  is  by  law 
entitled  to  such  notice,  surely  every  individual  is 
equally  entitled  to  it.  Yet,  if  this  be  so,  the  ex- 
pense of  giving  notice,  the  delay  of  hearing  each 
individual,  would  render  the  exercise  of  the  main 
function  of  the  Board  impossible.  The  very  moment 
you  come  to  apply  to  the  individual  the  right 
claimed  in  this  case  by  the  corporation,  its  absurdity 
is  apparent.  Nor  is  there  any  hardship  in  the 
matter.  The  Board  has  its  time  of  sitting  fixed 
by  law.  Its  sessions  are  not  secret.  No  obstruc- 
tions exist  to  the  appearance  of  any  one  before  it 
to  assert  a  right  or  redress  a  wrong,  and  in  the 
business  of  assessing  taxes,  this  is  all  that  can  be 
reasonably   asked." 

In   the   case   of   Santa    Clara    Co.   v.   Sou.  Pa.  R. 
B.j    18    Fed.    Rep.,    411,    it    is    said:     ''The    notice 
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.  .  .  need  not  be  a  personal  citation.  It  is  suf- 
ficient if  it  be  given  by  law,  designating  the  time 
and  place  where  parties  may  contest  the  justice  of 
the  valuation.  As  a  general  rule,  only  a  statutory 
notice  is  given.  The  State  may  designate  the  kind 
of  notice  and  the  manner  in  which  it  shall  be  given." 

All  that  we  assert  or  have  asserted  is  that  there 
must  be  a  notice  of  some  kind  which  will  call  the 
attention  of  the  parties  to  the  subject  and  inform 
them  where  and  when  they  will  be  permitted  to 
expose  any  alleged  wrong  in  the  valuation  of  which 
they    may    complain. 

But  the  Court  is  forced  to  the  same  conclusion 
upon  another  point,  and  that  is  that  complainant  does 
not  occupy  such  a  status  as  that  he  is  entitled  to 
any  relief  or  that  his  complaint  can  be  heard.  The 
provision  of  the  Constitution  in  regard  to  taxation, 
necessary  to  be  considered  in  this  case,  is:  ^'AU 
property  shall  be  taxed  according  to  its  value,  that 
value  is  to  be  ascertained  in  such  manner  as  the 
Legislature  shall  direct,  so  that  taxes  shall  be  equal 
and  uniform  throughout  the  State.''  Cons.,  Art.  2, 
Sec.    28. 

Section  4  of  the  Act  of  1899,  under  which  this 
assessment  is  made,  directs  that  all  property  shall 
be  assessed  at  its  actrml  cash  value^  and  actual  cash 
value  is  there  defined  as  the  amount  of  money  the 
property  would  bring  if   sold  at  a  fair  voluntary  sale. 

We  do  not  stop  to  inquire  whether  the  Legisla- 
ture   might    adopt    a    different    basis    for    estimating 
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value.  It  is  sufficient  to  say  that  it  has  adopted 
this  basis,  and  this  is  made  prominent  in  everj  sec- 
tion of  the  Act  that  refers  in  any  way  to  the  valua- 
tion   of   property. 

There  are,  then,  two  fundamental  principles  to  be 
taken  as  guides  in  assessing  property  under  our  Con- 
stitution and  laws :  (1)  That  all  property  shall  be 
assessed  at  its  actual  cash  value;  and  (2)  that  taxes 
shall  be  equal  and  uniform.  The  latter  proposition 
iBiows  naturally  and  inevitably  as  a  corrolary  to  the 
former,  for,  when  all  property  is  assessed  at  its 
actual  cash  value,  then  all  taxes  become  equal  and 
uniform.  However  difficult  it  may  be  to  arrive  at 
the  first  result,  it  is  imperatively  demanded  by  the 
Constitution  and  laws,  and  the  second  unavoidably 
and  from  necessity  follows  it,  and  to  adopt  a  cash 
valuation  is  the  only  basis  upon  which  it  is  prac- 
ticable  to   make  taxes   equal  and   uniform. 

It  is  said  that  Subsection  6  of  Section  39  of  the 
Act  in  controversy  recognizes  the  doctrine  of  propor- 
tionate rating,  and  that  a  taxpayer  is  entitled  to 
relief  if  his  property  is  assessed  at  a  higher  per- 
centage of  value  than  other  like  property  owned  by 
other  taxpayers,  even  though  it  is  not  assessed  at 
its  full  cash  value.  That  section  provides  that  the 
State  Board  of  Equalization  may  hear  a  complaint 
from  any  taxpayer,  made  on  the  ground  that  other 
property  than  his  own  has  been  assessed  at  less  than 
its  actual  cash  value,  or  at  a  less  percentage  of 
value   than   his   own;    but  this    appears    to    be    made 
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of  equalizing  the  property  of  the  complaining  owner, 
not  by  the  lowering  his  assessment,  but  by  raising 
that  of  other  persons  who  have  not  been  adequately 
assessed. 

It  is  the  evident  policy  and  object  of  the  law, 
in  cases  of  unequal  assessments,  not  to  reduce  the 
assessments  upon  the  property  unless  it  has 
been  assessed  beyond  its  actual  value,  but,  in- 
stead, to  raise  up  to  that  valuation  all  prop- 
erty that  has  been  inadequately  assessed,  and  thus 
to  equalize  taxation  on  all  property.  The  recourse 
offered  to  the  taxpayer  is  not  to  reduce  his  own 
assessment,  unless  it  is  beyond  its  actual  cash  value, 
but  to  have  that  of  his  neighbor  increased  until  both 
reach  the  point  of  actual  cash  value  and  thus  be- 
come equal  and  uniform,  as  the  law  provides  and 
the  Constitution  contemplates.  This  idea  is  mani- 
fested in  many  provisions  of  the  statute  not  neces- 
sary to  be  specifically  pointed  out.  It  may  be  found 
in  every  section  that  refers  to  value.  The  question 
then  recurs.  Can  a  taxpayer,  who  confesses  that  his 
property  has  not  been  taxed  at  its  actual  cash  value, 
complain  of  his  own  assessment  because  other  prop- 
erty owners  have  been  inadequately  assessed?  Upon 
this  feature  of  the  case,  which  is  determinative  of 
this  case,  there  is  a  conflict  of  authority.  Much  of 
this  conflict  is  more  apparent  than  real,  and  arises 
out  of  the  differences  in  statutory  and  constitutional 
provisions   in   regard    to    assessments   and    taxation   of 
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property   in    different    States.      Sec   25    Am.    &   Eng. 
Enc.    LAWy    225,    note   4. 

The  case  of  Wagone?*  v.  Loomis^  37  Ohio  St.,  571, 
is  a  well  considered  case  and  very  much  in  point. 
It  is  said  in  that  case:  <<That  the  statutes  of  Ohio 
require  all  property  to  be  taxed  at  its  true  value 
in  money,  and  the  equality  required  by  the  Consti- 
tution  has   no   other  test." 

Again:  *' Where,  then,  lies  the  equity  of  this  case? 
While  it  cannot  be  said  that  the  plaintiffs  below 
should  be  compelled  to  pay  more  taxes  in  propor- 
tion to  the  value  of  their  property  than  is  required 
of  other  taxpayers  of  the  county,  it  must  be  affirmed 
that  other  taxpayers  should  pay  as  much  as  is  re- 
quired  of  the  plaintiff  in  proportion  to  the  value  of 
their  respective  properties,  and  that  is  to  say  until 
all  have  paid  the  required  rate  upon  the  full  and 
true  value  of  their  respective  properties.  And  if 
for  such  reasons  (disproportionate  assessments  at  less 
than  their  value),  relief  can  be  given  to  plaintiff, 
we  see  no  reason  why  the  like  relief  may  not  be 
given  every  taxpayer  in  the  State  whose  property 
has  been  assessed  at  more  than  forty  per  centum  of 
its  true  value,  even  to  the  destruction  of  the  reve- 
nues  of  the   State." 

This  case  distinguishes  between  instances  where 
the  overvaluation  arises  from  a  mere  estimate  or 
opinion  and  one  where  it  is  the  result  of  fraud, 
conspiracy,  or  a  combination  or  design  to  fix  on  one 
class   of    property   heavier   taxes    than    upon    another. 
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and  the  case  is  differentiated  upon  these  features 
from  the  cases  of  Pdton  v.  The  Banky  101  U.  S., 
148;     Cumminga  v.   The  JSankj   103  U.  8.,  168. 

The  Constitution  of  Ohio  requires  an  assessment 
upon  a  basis  of  true  value  and  equality  at  the  same 
time,  as  does  the  Constitution  of  Tennessee.  This 
case  is  referred  to  and  commented  on  in  Bank  y. 
Lucan  County^  35  Fed.  Rep.,  750,  in  this  language: 
'^I  understand  that  the  Supreme  Court  of  Ohio  de- 
cided that,  inasmuch  as  the  Constitution  and  laws  of 
the  State  provide  for  equality  of  taxation,  by  re- 
quiring all  property,  whatever  it  be,  assessed  for 
taxation  at  its  true  value  in  money,  any  citizen 
whose  property  is  assessed  below  that  value  has  no 
just  cause  of  complaint  because  the  property  of 
other  citizens  is  assessed  at  less  than  his  own,  and 
his  only  remedy  is  to  apply  to  the  assessing  officers 
to  increase  all  assessments  to  their  true  value  in 
money." 

This  is  the  Constitutional  test  of  equality,  and  even 
where  there  is  a  fraudulent  conspiracy  to  discrimi- 
nate against  a  citizen,  or  a  class  of  citizens,  there 
is  no  relief  unless  it  can  be  shown  that  the  burden 
imposed  is  greater  than  it  would  have  been  if  all 
assessments  had  been  made  at  their  true  value  in 
money.  See,  also,  Louisville  B.  B.  Co.  v.  Common- 
wealth Ky.j    49   S.    W.    Rep.,    466. 

We  do  not  intend  to  be  understood  as  going  to 
the  extent  of  holding  an  assessment  conclusive  in 
case  of    collusion    and    conspiracy   to    fix    upon    one 
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species  of  property  an  over  or  under  raluatioti,  for 
sach  feature  is  not  presented  or  charged  in  this 
case,  but  in  such  cases  we  prefer  the  rule  an- 
nounced by  Chief  Justice  Waite  in  Oummings  r. 
Bank^  103  U.  S.,  153,  that  fraud,  conspiracy  and 
collusion  will  open  up  the  assessment  to  complaint. 
Taylor  v.  Z.  cfe  N.  R.  R.  Co.,  88  Fed.  Rep.,  860; 
Walter  v.  CJian^erline^  60  Fed.  Rep.,  788;  LoweU 
V.    CommisstonerSj    153   Mass.,    379. 

In  accord  with  our  view  are  many  cases  and  au- 
thorities. 25  Am.  &  Eng.  Enc.  Law,  66,  and 
Note   S. 

In  Paoijlc  Hotel  Co.  v.  Lih.,  83  111.,  684,  it  is 
said  in  substance:  <'If  it  appears  that  an  assessment 
is  not  greater  than  the  taxpayer  could  be  called  on 
to  pay,  it  is  immaterial.''  In  a  similar  case  it 
was   refused   to   set  aside   the  assessment   by  certiorari 

9 

or  to  restrain  the  collection  by  injunction.  State  v. 
MorriSj  48  N.  J.  Law,  99;  Union  Pac.  R.  R.  v. 
Lincoln    Co.,    21    Dill.,    279. 

The  remedy  offered  the  taxpayer  in  such  cases  is 
to  have  his  neighbor's  assessment  raised  to  its  proper 
basis.  25  Am.  &  Eng.  Enc.  Law,  451.  See,  also, 
Perry's  Petition,  16  N.  H.,  43;  Edes  v.  Boardmany 
58   N.    H.,   586. 

We  are  not  unmindful  that  there  are  some  au- 
thorities holding  a  contrary  doctrine,  and  we  are 
referred  especially  to  the  Tennessee  Railroad  cases, 
26  Fed.  Rep.,  168;  and,  Taylor  v.  L.  dk  N.  R.  R. 
Co.,    88   Fed   Rep.,  350;    Merc.    Nat.    Bank  v.    Hub- 
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bardy  105  Fed.  Rep.,  509;  as  in  conflict  with  oar 
holding;  but  the  cases  referred  to  as  arising  under  the 
statutes  of  Tennessee  were  cases  construing  a  differ- 
ent act  from  the  one  now  under  consideration,  and 
it  is  a  part  of  our  legislative  and  judicial  history 
that  the  language  of  the  Act  of  1899  was  designed 
to   meet  the   holding   of  the   Court  in   these   cases. 

In  the  case  of  Taylor  v.  The  Railroad^  88  Fed. 
Rep.,  350,  the  Circuit  Judge  of  the  United  States 
recognized  the  doctrine  of  proportionate  valuations. 
Whether  this  holding  was  correct  or  not,  under  the 
statute  as  it  then  stood,  we  do  not  stop  to  consider. 
It  is  apparent  that  the  Act  of  1899  intended  to  do 
away  with  this  view  by  providing  for  a  valuation 
upon  a  cash  basis  alone,  and  this  is  made  so 
prominent  in  the  various  sections  of  the  Act  that 
no  room  is  left  for  any  question  as  to  the  legisla- 
tive intent.  In  the  Taylor  case  the  Court  found 
itself  confronted,  as  it  says,  by  a  serious  dilemma, 
to  wit,  that  the  Constitution  required  assessments  to 
be  made  upon  the  true  cash  value,  and,  at  the  same 
time,  to  be  equal  and  uniform.  But  the  Court 
found  that,  while  the  State  and  County  Assessors 
had  systematically,  and  by  what  amounted  to  a  pre- 
concert of  action,  disregarded  the  law  and  assessed 
property  upon  a  percentage  of  value,  the  Railroad 
Assessors  had  attempted  to  comply  with  the  law  by 
assessing  at  actual  value.  The  result  was  that  rail- 
road property  was  assessed  upon  a  higher  basis  than 
other   property,  and   taxes    were   not  made    equal   and 
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uniform.  In  this  dilemma  the  Court  confessedly  de- 
parted from  the  law  in  order  to  secure  uniformity 
between  the  different  classes  of  property,  basing  its 
decision  partly  upon  the  case  of  Cummings  v.  The 
Bank^  111  U.  S.,  153,  decided  by  the  Supreme 
Court  of  the  United  States,  and  Beelfoot  Lake  v. 
DawBOTiy  97  Tenn.,  160.  We  will  not  stop  to  com- 
ment on  these  cases  further  than  to  say  that  the 
doctrine  of  assessment  and  taxation  upon  a  percent- 
age of  value  instead  of  true  value  or  actual  cash 
value  iSnds  no  warrant  in  the  language  used  in  the 
Reelfoot  Lake  case.  The  only  expression  used  in 
that  case  that  can  be  considered  to  hold  such  a  doc- 
trine is  the  following:  ^^This  means  that  ei)ei^  prop- 
erty tax  shall  be  graduated  hy  the  valice  of  the  prop- 
erty on  which  it   is   laid.'*^ 

This  expression  is  used  in  pointing  out  the  dif- 
ference  in  the  mode  of  assessing  real  estate  under 
the  Constitution  of  1796,  and  the  subsequent  consti- 
tutions of  1834  and  1870,  the  former  assessing 
taxes  by  the  lot  or  tract,  and  the  latter  by  value, 
and  not  by  the  tract,  and  the  clear  meaning  of 
the  expression  used  is  that  every  property  tax  shall 
be  determined  by  the  value  of  the  property  and  not 
by  the  tract.  But  it  by  no  means  warrants  the 
idea  that  a  percentage  of  value  may  be  made  the 
basis  of  assessment,  but,  on  the  contrary,  the  ^-^  act- 
ual valv£^^^  or  ^Hrue  value,^^  or  ^^cash  value^^^  the 
expressions  being  synonymous,  are  made  the  basis 
by   which   the    tax    or   value    must    be    graduated    or 
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determined.  The  entire  paragraph  from  which  the 
expression  is  taken  is  this:  ^' Under  the  Constitution 
of  1796,  lands  were  taxed  by  the  hundred  acres,  but 
the  Constitution  of  1834,  like  that  of  1870,  con- 
tained a  provision  that  all  property  shall  be  taxed 
according  to  its  value.  This  means  that  every 
property  tax  should  be  graduated  by  the  value  of 
the   property   on   which    it   is   laid,"    citing   cases. 

It  was  evidently  the  purpose  of  the  General  As- 
sembly, in  the  Act  of  1899,  to  escape  the  percent- 
age valuation  idea  as  to  any  and  every  kind  of  tax- 
able property,  and  fix  upon  the  actual  cash  value  as 
the  basis  upon  which  all  assessments  should  be  made 
so  as  to  meet  both  requirements  of  the  Constitution, 
the  assessment  of  property  at  its  value,  and  at  the 
same  time  taxation  should  be  equal  and  uniform. 
The  Constitution  of  1870,  Art.  2,  Sec.  28,  directs 
that  all  property  shall  be  taxed  according  to  value, 
that  value  to  be  ascertained  in  such  manner  as  the 
Legislature  may  direct,  so  that  taxes  shall  be  equal  and 
uniform  throughout  the  State,  and  so  that  no  species 
of  property  from  which  a  tq,x  may  be  collected  shall 
be  taxed  heavier  than  any  other  species  of  property 
of  the  same  value.  The  Legislature  of  1899,  by  the 
Act  under  which  this  assessment  was  made,  directed 
the  manner  in  which  the  actual  cash  value  should 
be  ascei'tained,  and  this,  under  the  Constitution,  it 
had  the  power  to  do,  and  did  do,  and  its  action  and 
mode  is  final  and  conclusive.  The  impracticability 
of    adopting   any  other  than  the  actual  cash    value  as 
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the  basis  of  equalization  forcibly  appears  in  the 
present  case.  Complainant^  s  property,  according  to 
his  bill,  is  assessed  at  ninety  per  centum  of  its 
actual  value,  and  another  class  of  property  is  assessed 
at  seventy-five ;  another  at  sixty,  another  at  forty. 
The  average  is  said  to  be  sixty.  Now,  to  what 
percentage  shall  complainant  be  reduced?  He  has 
as  much  right  to  a  forty  per  ceiitv/m  valuation  as 
to  one  at  sixty  and  seventy-five  per  centum  and  so 
has  every  other  property  owner  in  Shelby  County. 
Again,  it  is  evident  that,  if  complainant  could  obtain 
relief  under  his  present  bill,  it  would  still  leave  his 
pro)ierty  liable  to  be  back-assessed,  under  our  stat- 
ute, for  three  years.  Indeed,  upon  the  concession 
made  in  this  bill,  if  complainant's  property  is  not 
assessed  at  its  actual  cash  value,  it  would  become 
at  once  the  duty  of  the  Comptrollor  to  cause  it  to 
be  back-assessed  at  its  actual  value,  so  that  under 
our  system  there  is  but  one  basis  upon  which  values 
can  be  made  finally  to  rest,  and  that  is  the  actual 
cash  value,  and  until  that  is  reached  no  property  is 
free  from  the  machinery  of  the  law  designed  to 
place  it  on  that  basis.  It  is  well  to  note,  also, 
that  complainant  in  this  case  only  compares  his 
property  with  other  property  around  him,  and  not 
with  other  property  in  other  localities  of  the  State. 
We  have,  therefore,  in  the  present  case  a  property 
owner  who  confesses  that  his  property  is  assessed  at 
less  than  its  actual  value,  complaining  because,  in  his 
opinion,  his  neighbor's  property  is  assessed  at  a  still 
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lower  valuation.  It  is  no  ground  for  relief  to  him, 
nor  can  any  taxpayer  be  heard  to  complain  of  his 
assessment  when  it  is  below  the  actual  cash  valua- 
tion of  the  property,  on  the  grounds  that  his  neigh- 
bor's property  is  assessed  at  a  less  percentage  of 
its  true  or  actual  value  than  his  own.  When  he 
comes  into  Court  asking  relief  of  his  own  assess- 
ment he  must  be  able  to  allege  and  show  that  his 
property  is  assessed  at  more  than  its  actual  cash 
value.  He  may  come  before  an  Equalizing  Board, 
or,  perhaps,  before  the  Courts,  and  show  that  his 
neighbor's  property  is  assessed  at  less  than  its  actual 
cash  value  and  ask  to  have  it  raised  to  his  own, 
if  his  is  at  the  cash  value,  and  in  this  way  the 
Courts,  Legislatures  and  taxpayers  will  co-operate  to 
tax  all  property  at  its  actual  cash  value  and  to 
make  all  taxes  equal  and  uniform,  as  the  Constitu- 
tion contemplates.  The  actual  cash  valice  is  the  only 
practicable  basis  upon  which  taxes  can  he  made  equal 
and  uniform^  and  this  is  clearly  the  constitutional  re- 
quiretncnt^  the  legislative  intent^  and  should  he  the  effort 
of  the  Court  as  well  as  taxpayers.  While  valuations 
may  in  this  way  be  increased,  it  will  result  in  no 
no  hardship,  as  the  rate  of  taxation  will  be  propor- 
tionately lowered  and  yet  produce  the  same  revenue; 
and  when  this  rule  is  applied  to  all  property  of 
every  class  and  character,  whether  corporate  or  indi- 
vidual, there  will  be  no  hardship,  and  the  soundest 
public  policy  will  be  subserved  and  the  only  rational 
and    feasible    basis    for    assessment  will     be    reached. 
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This,  we  understand,  has  been  the  uniform  ruling 
of  this  Court.  Brown  v.  Greer j  3  Head,  696;  Chat- 
tanooga V.  Railroad^  7  Lea,  569;  State  v.  Butler^  11 
Lea,  410;  Street  Railway  v.  Morrow ^  87  Tenn.,  415; 
EUi8  V.  R,  R.  Co.  J  8  Bax.,  581;  Jenkins  v.  Evdny 
8   Heis.,  458. 

We  are  of  opinion,  for  the  reasons  stated,  that 
complainant  is  entitled  to  no  relief,  and  the  decree 
of  the  Court  below  dismissing  his  bill  is  affirmed 
with   costs. 

Chief  Justice  Snodgrass  does  not  concur  in  this 
opinion  and   holding. 
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Hart  v.    Union   City. 

(Jackson.      June   16,    1901.) 

Verdict.    Not  set  aside^  wTieru 

This  Court  will  not  set  aside  a  verdict  in  favor  of  the  defendant 
for  want  of  evidence  to  support  it,  in  an  action  by  a  widow  to 
recover  damages  for  the  negligent  killing  of  her  husband, 
when  there  is  no  direct  evidence  of  the  manner  of  his  death 
and  the  circumstances  make  it  as  probable,  to  say  the  least  of 
it,  that  he  died  from  natural  causes — heart  disease — as  from 
defendant's  negligent  act. 


FBOM    OBION. 


Appeal  in  error  from  Circuit  Court  of  Obion 
County. 

Yandall  Haun  and  Waddell  &  Waddell  for 
Hart. 

MooBE  &  Wells  for   Union  City. 

WiLKBSy  J.  This  is  an  action  of  damages  for 
the  negligent  killing  of  the  plaintiff's  husband  and 
intestate.  There  was  a  trial  before  the  Judge,  in 
the  Court  below,  without  the  intervention  of  a  jury. 
Upon  request,  properly  made,  the  trial  Judge  made 
a  written  statement  of  his  findings  of  law  and  fact. 
He  held  the  city  not  liable  under  the  record,  and 
dismissed  plaintiff's  suit,    and    she    has    appealed  and 
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assigned  errors.  The  finding  of  facts  by  the  trial 
Judge  is  very  full  and  elaborate,  and  we  will  only 
mention  a  few  features  of  importance.  The  real  de- 
fense on  the  merits  is  that  there  is  no  evidence  to 
support  the  finding  and   judgment  of   the  trial  Judge. 

The  intestate  was  a  night  policeman  of  Union 
City,  and  had  been  for  three  or  four  years.  On 
the  morning  of  January  15,  1899,  he  was  found 
dead  on  the  floor  of  the  city  calaboose.  There  was 
nothing  to  positively  indicate  how  he  came  by  his 
death.  There  were  two  small  burns  upon  one  of 
his  hands,  but  which  does  not  definitely  appear,  but 
they  were  so  small  as  not  to  be  at  first  noticeable. 
The  deceased  was  a  large  man,  weighing  some  220 
to  225  pounds,  a  habitual  smoker,  but  only  an  oc- 
casional user  of  beer  and  liquors.  He  had  been 
heard  to  complain  on  several  occasions  of  a  trouble 
with  his  heart.  It  appears  that,  on  the  evening 
before  the  death,  he  went  to  the  superintendent  of 
the  city  light  plant  and  obtained  a  new  globe,  to 
be  placed  on  the  drop  cord  in  the  station  house. 
This   was   found   in   his   pocket   after   his   death. 

The  theory  of  the  plaintiff  is  that,  in  attempting 
to  put  this  globe  on  and  screw  it  into  its  socket, 
he  received  an  electric  shock  which  caused  his  im- 
mediate death.  It  appears  that  the  drop-cord  upon 
which  this  globe  was  to  be  fastened  was  only  de- 
signed for  the  carriage  of  104  volts  of  electricity; 
and  that  it  would  not  be  dangerous  for  a  well  man 
to   receive   this  amount   into   his   system,   so  that  put 
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ting  the  globe  on  was  not  dangerous,  nor  could 
death  have  been  caused  if  the  other  apparatus  of 
the   light   plant  was  in  good  and   perfect  condition. 

It  is  shown,  however,  that  there  were  two  lines 
of  wire — one  called  the  primary  line,  and  the  other 
the  secondary  circuit;  the  former  charged  with  1,040 
volts,  and  very  dangerous,  and  the  other  with  only 
104   volts,    and,    as  stated,    not  dangerous. 

The  insistence  is  that  the  wires  of  the  two  cir- 
cuits had,  at  some  place  and  in  some  way,  become 
crossed,  and  the  primary  wire,  at  the  same  time, 
grounded,  so  that,  when  the  deceased  touched  the 
drop- cord,  he  received  the  whole  discharge  of  the 
primary  current  and   was  instantly   killed. 

No  definite,  positive  proof  of  such  a  condition  of 
things  is  made,  but  there  is  some  evidence  that,  on 
the  day  prior  to  this,  there  had  been  some  crossing 
or  sagging  of  wires  in  the  city,  which  caused  dis- 
turbances along  the  lines ;  but  the  evidence  very 
clearly  shows  that  all  of  these  troubles  had  been 
remedied  and  repaired  and  none  of  them  existed 
when  the  accident  took  place.  There  is,  also,  evi- 
dence tending  to  show  that  there  was  some  disturb- 
ance during  the  day  at  Crossners  fruit  stand,  which 
was  on  the  same  short  line  with  the  calaboose,  but 
these  do  not  appear  to  have  been  of  a  serious  charac- 
ter, and  certainly  were  not  dangerous. 

The  argument,  which  is  very  ably  pressed,  is  that 
there  must  have  been  some  defect  or  disturbance  of 
this  kind,    because  the  death   could  not  be  accounted 
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for  in  any  other  way.  The  trial  Judge  was  of 
opinion  that,  from  the  position  in  which  the  body 
was  found,  it  might  be  reasonably  inferred  that  the 
death  was  so  caused,  but  that  it  could  not  have 
been  caused  by  the  secondary  current  alone,  unless 
the  heart  of  the  deceased  was  affected;  nor  was 
there  any  proof  to  show  the  crossing  of  the  cur- 
rents and  the  passage  of  the  primary  current 
into  the  deceased's  body;  in  other  words,  that  the 
plaintiff  had  not  been  able  to  show  such  a  state  of 
things  as  would  justify  a  finding  that  deceased  was 
killed  by  electrity,  and  that  it  was  equally  as 
reasonable  to  conclude  that  it  was  the  result  of 
heart  failure. 

Without  going  at  length  into  the  evidential  facts 
in  the  case,  we  are  satisfied  plaintiff  has  not  been 
able  to  make  out  her  case.  Indeed,  we  are  not 
able  to  see  that  she  has  even  established  a  prinui 
facie  case.  On  the  other  hand,  the  city  has  shown 
that,  at  the  time  of  the  death,  there  was  nothing 
the  matter  with  the  electric  light  lines  that  would 
make  them  dangerous.  This  is  shown  by  the 
testimony  of  the  Superintendent  and  Engineer,  by 
their  experiments  made  immediately  after  the  deceased 
was  found,  and  by  the  physical  facts  which  they 
recite,  and  numerous  details  which  are  given,  and 
which,  we  think,  show  affirmatively  that  the  plant 
was  in  safe  working  order,  and  the  death  was  not 
shown  to  have  been  the  result  of  defects  in  the 
construction  or   operation  of  the  plant. 
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It  may  be  that  the  death  was  caused  by  such  a 
ooDdition  of  affairs,  but  we  think  the  plaintiff  has 
not  been  able  to  show  it,  and  the  Court  cannot 
presume  it,  because  that  would  be  a  reasonable  ex- 
planation of  the  death,  especially  when  there  is  an- 
other equally  as  reasonable  and  plausible  —  that  is, 
death  from  heart  failure.  We  think  that  the  ex- 
aminations made  of  the  plant  and  wires  and  circuits 
immediately  after  the  death,  were  sufficient  to  over- 
turn any  prima  facie  case,  if  one  had  been  made 
out,  which  we  do  not  think  was  done.  The  nearest 
approach  plaintiff  is  able  to  make  towards  showing 
defects  in  the  line,  is  the  fact  that  there  was  a  dis- 
turbance at  Crossner's  fruit  stand,  which  was  on  a 
short  circuit  between  the  transformer  and  the  station 
house.  But  several  persons  received  shocks  from 
the  wire  at  Crossner's  and  were  not  injured,  and 
the  conditions  at  that  place,  the  light  being  out  of 
doors  and  persons  touching  it  being  on  the  ground, 
made  that  more  dangerous  than  the  light  in  the  sta- 
tion house.  In  addition,  it  is  shown  that  the  trans- 
former was  in  good  condition,  and  there  is  not  only 
no  proof  to  show  how  the  primary  current  could 
get  on  the  secondary  circuit,  but  the  evidence  clearly 
demonstrates  that,  as  a  fact,  it  did  not,  and  could 
not  do  so.  If,  therefore,  a  presumption  could  arise, 
from  the  position  in  which  the  body  was  found,  that 
death  was  caused  by  the  electric  wire,  that  pre- 
sumption is  overthrown  by  proof  that  the  wires 
were   in   good    condition    and    that   no   defect   existed. 
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Plaintiflf's  counsel  has  made  a  very  able  and  inge- 
nious argument  to  sustain  his  theory  and  has  shown 
a  thorough  knowledge  of  electrical  conditions  and 
phenomena,  but  he  fails  at  the  threshhold  to  show 
any  contact  with  the  wire,  or  any  disturbed  or  im- 
proper condition  of  the  wires,  and  is  met  by  the 
positive  proof  of  the  city  showing  the  perfect  con- 
dition of  the  plant,  and  the  improbability,  if  not 
impossibility,  of  the  death  being  caused  by  an  elec- 
tric  discharge. 

The  judgment  of   the  Court   below  is  aflBrmed  with 
costs. 
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Wilson  v.  Schaefer. 
(Jackson.      June   15,    1901.) 

1.  Bill  of  Reyibw.    Remaindennan  barred,  when. 

A  remainderman*B  ri^ht  to  prosecute  bill  of  review  to  reverse  a 
decree  affecting'  his  interest  in  realty  is  barred  unless  he  pro- 
ceeds within  three  years  after  date  of  decree,  or,  in  case  of  his 
disability,  within  three  years  after  its  removal,  notwith- 
standing the  existence  and  continuance  of  the  life  estate- 
{P09t,  pp.  31^-SlL) 

Ckxle  construed:  {{  4477,  4848  (S.;;  H  3477,  3478  (M.  &  V.);  U  2780, 
8781  (T.  A  S.). 

Cases  cited:  Aiken  u  Suttle,  4  Lea,  103;  Winchester  u  Winches- 
ter, 1  Head,  460. 

2.  Same.    Maintainable  by  persons  not  in  esse  at  date  of  decree. 

Persons  not  in  esse  at  date  of  decree,  but  whose  interests  were 
before  the  Court  by  virtual  representation,  and  are  precluded 
by  the  decree,  are  not  debarred  a  bill  of  review  to  reverse  the 
decree  by  reason  of  not  having  been  parties  to  the  original 
cause.     (PosU  pp.  32i,  322.) 

3.  Same.    For  error  apparent,  maintainable  vohen. 

A  bill  of  review  for  error  apparent  cannot  be  maintained  unless 
the  decree  complained  of  is  contrary  to  some  statutory  enact- 
ment, or  in  violation  of  some  settled  and  recognized  principle 
or  rule  of  equity,  or  at  variance  with  the  forms  or  practice  of 
the  Court.  It  cannot  be  maintained  for  merely  formal  irreg- 
ularities, or  by  a  party  who  is  not  prejudiced  by  the  decree. 
{Post,  p.  322.) 

Cases  cited:  Railroad  v.  Rainey,  7  Cold.,  420;  Livingston  v.  Noe, 
1  Lea,  55;  Montgomery  v.  01  well,  1  Tenn.  Ch.,  169. 

4.  Same.    Same. 

To  ascertain  the  existence  of  error  apparent,  it  is  competent  to 
look  back  of  the  decree  to  the  pleadings,  orders,  and  reports 
of  Master,  but  not  to  the  evidence.    The  propriety  of  the 
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decree  upon  the  evidence  cannot  be  inquired  into.     {Post,  pp. 
322,323.) 

Cases  cited:  Winchester  v.  Winchester,  1  Head,  460;  Fuller  v. 
McFarland,  6  Heis.,  79;  Livingston  v.  Noe,  1  Lea,  55;  Ward  v. 
Kent,  6  Lea,  128;  Rodgersv.  Dibrell,  6  Lea,  69;  Drake  v.  Drake, 
13  Heis.,  704;  Anderson  v.  Bank,  5  Sneed,  661;  Berdanatti  v. 
Sexton,  3  Tenn.  Ch.,  699. 

5.  Same.    For  new  mattery  essentials  of. 

New  matter  for  which  a  bill  of  review  is  maintainable,  must  be 
relevant  and  material,  bearing  directly  on  the  merits  of  the 
case  and  affecting  the  very  foundation  of  the  decree,  and  must 
be  such  as  would  probably  have  changed  the  result  had  it  been 
brought  forward,  and  must  have  been  unknown  to  the  com- 
plainant or  his  attorney,  and  not  discoverable  by  them  by  the 
exercise  of  due  diligence,  until  it  was  too  late  to  use  it  in  the 
suit.     {Post,  pp.  323,  324.) 

Cases  cited:  Puryear  v.  Puryear,  5  Bax.,  640;  Cleveland  u  Martin, 
3  Head,  128:  Winchester  v.  Winchester,  1  Head,  460;  Long  v. 
Granberry,  2  Tenn.  Ch.,  85. 

6.  Same.    Same. 

And  the  new  matter  must  be  so  stated  in  the  bill  of  review,  that 
the  Court  may,  upon  demurrer,  determine  its  character,  and 
not  be  left  to  judge  of  its  sufficiency  upon  consideration  of  the 
additional  testimony  in  connection  with  the  evidence  in  the 
original  cause.     (Post,  pp.  323,  324.) 

Cases  cited:  Clark  v.  Garrett,  6  Lea,  262;  Livingston  v.  Noe,  1 
Lea,  55;  Burson  v.  Dosser,  1  Heifi.,  761. 

7.  Same.    Joinder  of,  wUh  bill  to  lmpea/)h  decree  for  fraud. 

The  joinder  of  a  bill  of  review  with  an  original  bill  impeaching 
a  decree  for  fraud  is  not  in  consonance  with  the  practice  in 
courts  of  equity,  and  leads  to  great  confusion.  The  two  classes 
of  bills  are  radically  different  in  their  objects  and  effects.  {Post, 
pp.  324,  325.) 

8.  Decree.     Coram  non  judlce. 

A  decree,  outside  the  scope  of  the  pleadings,  is  coram  non  judlce, 
are  void;  but  this  rule  does  not  extend  to  consent  decrees  ren- 
dered in  causes  where  the  Court  had  jurisdiction  of  the  par- 
ties and  of  the  subject-matter.     (Post,  pp.  327,  328.) 

Cases  cited:  Bank  v.  Carpenter,  97  Tenn.,  437;  Randolphs.  Bank, 
9  Lea,  63;  Rogers  v.  Breen,  9  Heis.,  679;  Easley  v.  Tarkington, 
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5  Baz.,  592;  Bigley  u  Watson,  98  Tenn.,  353;  Boyce  v.  Stanton, 
15  Lea.,  347. 

9.  Same.    Same. 

A  decree  is  not  void,  even  if  it  is  erroneous,  and  reversible  on 
appeal  or  writ  of  error,  where  the  Court  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  whether  the  jurisdiction  is 
inherent  or  statutory.     (Post  pp.  331^  332.) 

Cases  cited:  Hurtu  Long,  90  Tenn.,  445;  Eelley  v,  Kelley,  15  Lea, 
198;  Livingston  v.  Noe,  1  Lea,  55;  Fulton  v.  Davidson,  3  Heis., 
614;  McGavock  v.  Bell,  3  Cold.,  512;  Hopper  v.  Fisher,  2  Head, 
252;  Winchester  v,  Winchester,  1  Head,  500. 

10.  Same.     Conclusive  upon  infants. 

Infants  are  concluded  to  the  same  extent  as  adult  parties  by  de- 
cree of  the  Chancery  Court,  and  are  entitled  to  the  same  pro- 
ceedings for  correction  of  errors  therein,  and  to  none  other. 
{Post,  PP'  330,  331.) 

Case  cited:  Hurt  v.  Long,  90  Tenn.,  445. 

11.  Same.    By  conse^it  binds  infant,  when. 

A  consent  decree  binds  an  infant,  which  is  made  by  compromise 
with  his  next  friend,  under  the  approval  and  ratification  of 
the  Court,  in  a  cause  to  which  he  is  a  party,  and  of  the  sub- 
ject-matter and  parties  to  which  the  Court  has  jurisdiction, 
although  his  guardian  and  counsel  may  not  have  assented  to 
same.     {Post,  pp.  332-S36.) 

1$.  Same.    For  exchange  of  infant's  lands  not  void. 

A  decree  for  the  exchange  of  infant's  lands  in  this  State  for 
lands  situated  in  another  State,  rendered  in  a  proper  proceed- 
ing for  the  conversion  of  the  infant's  lands  situated  in  this 
State,  is  not  void,  though  it  might  be  deemed  erroneous  on 
appeal  or  writ  of  error.     {Post,  p.  336.) 


FROM     SHELBY. 


Appeal    from   Chancery   Court    of    Shelby    County. 
F.    H.    Heiskell,    J. 
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P.  W.  MgBeth  and  Oiu^ham  &  Gillham  for 
Wilson. 

McFarland  &  Neblett,  Thomas  M.  Scbuqos,  and 
Metcalf   &   Metcalf   for   Schafer. 

McAlisteb,  J.  This  bill  was  filed  on  June  28, 
1900,  as  a  bill  of  review  to  set  aside  a  decree  pro- 
nounced by  the  Chancery  Court  of  Shelby  County 
on  March  11,  1874,  for  error  apparent  on  the  face 
of  the  decree  and  for  newlv  discovered  evidence.  It 
is  also  filed  as  a  bill  in  the  nature  of  a  bill  of 
review  and  as  an  original  bill  seeking  to  impeach 
said  decree  for  fraud.  The  bill  was  filed  by  re- 
maindermen under  the  will  of  W.  C.  Bradford,  de- 
ceased, who  claim  that  the  life  estate  in  certain 
valuable  realty  in  the  city  of  Memphis  terminated 
in  1891,  when  they  became  entitled  to  possession, 
but  that  they  are  wrongfully  kept  out  of  possession 
by  the  defendants,  who  claim  title  by  virtue  of  a 
compromise  decree  rendered  in  1874.  It  is  charged 
that  complainants  were  under  disability  when  their 
rights  accrued,  and  that  this  disability  still  exists. 
It  is  alleged  that  said  compromise  decree  is  void, 
for  the  reason  that  the  Court  had  no  jurisdiction 
of  the  parties;  that  said  decree  was  not  warranted 
by  the  pleadings;  that  the  Court  had  no  jurisdiction 
to  exchange  real  estate  of  minors  situated  in  Ten- 
nessee for  real  estate  located  in  Illinois,  and,  finally, 
it  is  charged  that  said  decree  was  fraudulently  ob- 
tained. 
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Demurrers  were  interposed  to  this  bill  by  the 
several  defendants.  The  Chancellor,  while  adjudging 
several  of  the  demurrers  good,  sustained  the  bill  on 
the  ground  that  the  compromise  decree  of  1874  was 
not  within  the  scope  of  the  pleadings,  coram  non 
judice^  and  void.  The  Chancellor,  in  the  exercise 
of  the  discretion  given  him  by  the  statute,  permitted 
each  party  to  appeal.  Defendants  perfected  their 
appeals,  and  complainants  have  brought  the  case  to 
this   Court   by   writ   of   error. 

It  is  necessary,  in  order  to  present  the  issues  in 
controversy,  that  a  more  specific  statement  of  the 
case,  as  made  in  the  bill  and  exhibits,  be  outlined. 
The  several  pieces  of  property  in  controversy  are 
now  owned  by  the  Livermore  Foundry  Company, 
Mary  E.  Coover,  Lawrence  B.  Coover,  and  B.  G. 
Henning,  who  are  the  real  defendants  to  the  bill. 
It  is  charged  in  the  bill  that  one  Wat  C.  Bradford, 
a  citizen  of  Memphis,  Tennessee,  died  in  Tennessee 
in  1864,  owning  the  real  estate  involved  in  this  lit- 
igation, situated  in  Memphis,  Tennessee.  He  left  a 
will,  which  was  probated  in  Shelby  County,  Tennes- 
see, in  1864,  by  which  he  devised  all  his  property 
to  his  widow,  Catherine  A.  Bradford,  ''in  trust, 
that  she  may  enjoy  and  hold  the  same,  with  its 
emoluments  and  profits,  for  and  during  the  term  of 
her  natural  life,  for  the  support  and  maintenance  of 
herself  and   family,    and   the   remainder   and   reversion 

thereof   to   my  daughter,    Mary   Knapp,   wife   of  

Knapp,   and    her    children,    then    living    or    thereafter 
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to  be  born,  free  from  the  debts,  contracts,  or  en- 
gagements of  her  present  or  any  future  husband. 
My  wife,  if  she  desires,  may,  at  any  time,  set 
apart  and  deliver  to  my  said  daughter,  Mary  Knapp, 
any  portion  of  said  property,  real  or  personal,  to 
be  held  by  her,"  etc.  The  will  also  directs  the 
executors  to  pay  debts  **out  of  any  moneys  now  on 
hand,  or  to  be  realized  hereafter  from  collections  or 
from  the  sale  of  real  or  personal  property,  which 
they  are  hereby  authorized  to  make  for  that  pur- 
pose." 

William  Chase  and  J.  M.  Provine  were  named  as 
executors  of  the  will.  Provine  declined  to  qualify, 
and  Chase,  with  the  widow,  Catherine  A.,  qualified 
as  executors,  and  acted  as  such  until  March,  1867, 
at  which  time  Chase  settled  his  accounts  in  the 
probate  Court  and  resigned.  The  widow  had  mar- 
ried Dr.  H.  Schaefer  shortly  before  Chase's  resigna- 
tion, and  thereafter  continued  as  administratrix  with 
the    will  annexed. 

It  is  alleged  that  on  August  10,  1867,  Catherine 
A.  Schaefer,  administratrix  of  the  estate  of  Wat  C. 
Bradford,  and  H.  Schaefer,  and  Mary  C.  Knapp 
executed  to  Reuben  Jones,  of  Baltimore,  Md.,  a 
deed  for  the  recited  consideration  of  $5,000,  pur- 
porting to  convey  to  Jones  a  certain  lot  in  the  city 
of  Memphis,  fronting  on  the  east  side  of  Town  Re- 
serve street,  or  Brinkley  avenue,  230  feet,  and  run- 
ning back  between  parallel  lines  218  feet  and  9 
inches,    it    being   the    homestead    lot    on   which   Brad- 
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ford  lived  at  the  time  of  his  death,  and  now  owned 
by  the    defendant,    Henning. 

It  is  further  alleged  that  on  August  15,  1867, 
the  same  parties  conveyed  to  the  said  Reuben  Jones, 
for  the  expressed  consideration  of  $25,000,  another 
lot  in  the  city  of  Memphis,  situated  on  Adams  and 
Washington  streets.  The  part  of  said  lot  fronting 
on  Washington  street  is  claimed  by  the  Coover 
estate,  while  that  part  fronting  on  Adams  street  is 
now  owned  by  the  Livermore  Foundry.  It  should 
be  remarked  in  this  connection  that  in  the  settle- 
ment filed  by  the  executrix,  Catherine  A.  Schaefer, 
she  accounted  for  the  sum  of  $30,000,  purchase 
money  for  the  lots  af(.resaid,  as  having  been  col- 
lected  on   August   15,    1867,    from   one  Jones. 

It  is  charged  in  tbe  bill  that  these  conveyances 
were  fraudulent,  and  were  made  to  Reuben  Jones., 
who  was  a  brother  to  Mrs.  Schaefer,  without  his 
knowledge  or  consent;  that  he  never  heard  of  the 
conveyances  until  a  year  or  two  after  their  execu- 
tion; that  he  never  saw  the  property,  and  paid  no 
part  of  the  purported  consideration.  It  is  then 
charged  that  said  conveyances  were  the  result  of  a 
fraudulent  scheme  on  the  part  of  Dr.  Schaefer  to 
defeat  the  remainder  estate  of  the  children  of  Mrs. 
Knapp  in  said  property,  and  to  realize  for  himself 
the   proceeds   of   the   sales. 

It  is  conceded  in  the  bill  that  both  Mr9.  Schaefer 
and  her  daughter  were  innocent  in  the  matter,  and 
were   induced   to   join  in  the  conveyances   through  the 
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fraud,  misrepresentations,  and  undue  influence  of  Dr. 
Schaefer.  It  is  further  alleged  that  the  property 
in  question  remained  in  this  state  of  title  until  the 
year  1870,  when'  Dr.  Schaefer  negotiated  an  ex- 
change of  it  with  Adam  Smith,  of  the  State  of  Il- 
linois, for  property  situated  in  that  State;  and 
thereupon  Schaefer  and  wife  applied  to  Jones  to 
convey  the  Memphis  property  to  Smith.  It  is 
claimed  that  this  is  the  first  knowledge  Jones  re- 
ceived that  the  Memphis  property  had  been  conveyed 
to  him.  Jones  objected  to  the  transaction,  and  re- 
fused, upon  the  advice  of  his  counsel,  to  execute  a 
warranty  deed.  Afterwards  he  reluctantly  executed 
quitclaim  deeds  to  the  property  to  Smith,  on  the 
26th   October,    1871. 

It  was  further  shown  that  shortly  after  the  ex- 
ecution of  the  deeds  from  Schaefer  and  wife  and 
Mrs.  Knapp  to  Reuben  Jones,  Schaefer  moved  the 
family,  including  Mrs.  Knapp  and  children,  from 
Memphis  to   Illinois,    where   they   have    since   resided. 

Mrs.  Knapp,  about  April,  1871,  intermarried  with 
David  Burnham.  Mrs.  Knapp  had  four  children  by 
her  first  husband,  three  of  whom  are  now  living, 
and  are  parties  to  the  present  suit — namely,  Cath- 
erine  B.  Wilson,  Elizabeth  6.  Dunham,  and  Mamie 
F.  Hungerford.  Wat  C.  Knapp,  son  of  Mary 
Knapp,  died  intestate,  and  his  son  and  sole  heir, 
Dillis  C.  Knapp,  a  minor,  is  also  complainant.  Mrs. 
Burnham  (Mary  C.  Knapp)  has  one  child,  John  D. 
Burnham,    by  .her   second   marriage. 
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It  is  further  alleged  that  on  September  11,  1871, 
a  bill  was  filed  in  the  Chancery  Court  of  Shelby 
County  styled  Reuben  Jones  v.  H.  Schaefer,  Cath- 
erine  A.  Schaefer,  Mary  C.  Bumham,  David  Burn- 
ham  (her  husband),  Mary  Knapp,  Kate  Knapp, 
Lizzie  Knapp,  and  Will  C.  Knapp,  alleging  the  exe- 
cution of  the  deeds  from  Schaefer  to  Jones;  that 
said  deeds  were  intended  as  an  execution  of  the 
power  of  sale  given  by  the  will  of  Wat.  C.  Brad- 
ford, deceased,  to  pay  the  debts  of  the  estate,  but 
that  they  failed  to  make  proper  recital  in  the  first 
deeds;  that  they  subsequently  executed  another  deed 
to  him,  reciting  the  facts  above  stated,  and  quoting 
from  the  will  the  powers  given  to  such  executors, 
which  they  sought  to  have  approved  and  confirmed 
by  the  Court  as  a  valid  execution  of  the  power. 
It  is  stated  that  this  deed  was  filed  with  the  bill, 
but  never  recorded.  It  appears  that  publication  was 
made  for  all  the  defendants  to  this  bill,  including 
the  minors,  and  on  November  1,  1871,  T.  B.  Tur- 
ley  was  appointed  by  the  Court  guardian  ad  litem 
for  the  minor  defendants,  May,  Kate,  Lizzie  and 
Wat.  C.  Knapp.  On  May  4,  1872,  these  minors, 
by  their  said  guardian  ad  litem,  filed  an  answer  to 
this  bill.  On  April  15,  1873,  David  Bumham  and 
wife,  Mary  C.  Burnham,  filed  an  answer  for  them- 
selves, and  a  cross-bill  for  themselves  and  as  next 
friend  of  Mary,  Kate,  Lizzie  and  Wat.  C  Knapp, 
asrainst  .Reuben  Jones,  H.  and  Catherine  Schaefer 
and    Adam    Smith.      They   set    up    in  -this    cross-bill 
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that  Mary  C.  Knapp,  now  Barnham,  was  persuaded 
to  join  in  the  deeds  executed  to  Jones,  and  previ- 
ously set  out  herein,  by  the  fraudulent  representa- 
tions of  Jones  and  H.  Schaefer,  and  that  Jones  had 
conveyed  to  Adam  Smith  by  the  false  representations 
to  Jones,  and  asked  in  the  cross- bill  that  the  Court 
construe  the  will  of  Wat.  C.  Bradford,  and  set  aside 
all  the  deeds  made  to  Jones  and  by  Jones  to  Smith, 
and  for  the  recovery  of  the  real  estate  so  conveyed. 
Afterwards,  on  May  21,  1873,  David  Burnham 
and  his  wife,  Mary,  in  their  own  behalf  and  as 
next  friend  to  Mary,  Kate,  Lizzie,  and  Wat.  C. 
Knapp,  the  minor  children  of  Mary  C,  filed  their 
original  bill  against  Adam  Smith,  attacking  the  con- 
veyances made  to  him,  as  the  product  of  fraud  and 
collusion  between  him  and  Schaefer,  and  seeking  to 
have  them  all  set  aside  and  canceled.  The  bill 
charges  that  Smith  had  notice  of  all  the  circum- 
stances under  which  Jones  held  the  property.  It  is 
charged  that  no  process  was  issued  under  the  answer 
and  cross-bill  of  Burnham  and  wife,  filed  in  Janes  v. 
Sc/uiefer^  nor  did  any  process  issue  in  Burnham  and 
wife  against  Smith.  It  is  further  charged  that  no 
appearance  was  made  nor  answer  filed  by  any  one, 
either  in  the  cross-bill  or  original  bill  filed  by  Burn- 
ham and  wife.  It  appears  that  on  October  4,  1873, 
the  deposition  of  Reuben  Jones,  taken  in  the  case  of 
WMott  v.  Hanson^  then  pending  in  the  Chancery  Court 
ef  Shelby  County,  was  filed  in  Jones  v.  Scluiefer, 
Qnder   an    agreement    that  it   might    be    used    as  evi- 
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denoe,  wherein  it  was  disclosed  that  Jones  had  never 
purchased  the  property  or  paid  anything  for  it,  and 
that  he  had  conveyed  it  by  quit-claim  deeds,  in 
1870,  to  Smith,  and  that  the  bill  of  Smith  v. 
Jones  was  filed  without  his  knowledge  or  consent; 
that  it  was  a  fraud  on  him  and  a  fraud  on  the 
Court. 

It  further  appears  that  on  November  19,  1873, 
Reuben  Jones  filed  his  answer  to  the  cross-bill  of 
Mary  C.  Burnham  in  the  first  cause  of  Jones  v. 
Schaefer^  in  which  he  entered  a  disclaimer  of  the 
original  bill,  and  asked  that  he  be  dismissed  from 
that   proceeding. 

On  February  20,  1874,  an  order  was  entered  in 
the  two  causes  of  Jo)ie8  v.  Schaefer  and  Burnham 
V.  Smithj  substituting  Adam  Smith  as  the  complain- 
ant in  the  first  cause  in  the  place  of  Reuben  Jones, 
reciting  in  said  decree  that  Smith  had  purchased  the 
legal  title  to  the  property  mentioned  in  the  bill, 
and  is  now  claiming  title  thereunder,  and  upon  his 
prayer  to  be  allowed  to  become  complainant  in  the 
name  and  stead  of  Reuben  Jones,  so  as  to  have  the 
questions  in  the  said  suit  determined  without  the 
delay  and  expense  of  a  new  suit,  it  was  decreed, 
viz.:  ''And  it  appearing  to  the  Court,  from  the 
pleadings  and  proof,  that  it  is  to  the  interest  ■  of 
the  minors  to  have  the  matters  now  presented  in 
said  record  finally  and  promptly  disposed  of,  and 
the  adult  parties  consenting  thereto,  upon  the  appli- 
cation   of    Adam    Smith,    the   Court  doth   order    that 
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the  cause  stand  in  the  name  of  Adam  Smith,  and 
that  the  same  be  dismissed  so  far  as  Reuben  Jones 
is  concerned,  but  that  the  cause  be  retained  in  this 
Court,  with  all  the  pleadings,  and  proofs,  and  or- 
ders, as  though  Adam  Smith  were  complainant,  and 
that  the  petition  heretofore  filed  in  this  cause  stand 
as  though  filed  in*  the  case  of  Damd  Bumhairh  et 
€d.  v.  Adam  Smithy  and  that  all  maiters  involved  in 
said  petition  and  in  said  two  causes  he  consolidated 
and  heard  toith  the  case  of  Damd  Bumham^  atid 
that  Mr.  T.  B,  Turley^  guardian  ad  liteniy  ap- 
pointed in  the  case  of  Reuben  Jones^  continue  to  rep- 
resent and  defend  the  interests  of  said  minors  in  all 
matters  involved  in  the  two  causes  and  in  the  peti- 
tion referred    to.^^ 

The  petition  referred  to  in  the  foregoing  decree 
was  filed  in  the  Jones  case  on  February  9,  1874, 
in  the  name  of  David  Burnham  and  Mary  C.  Burn- 
ham,  his  wife,  and  Kate,  Lizzie,  Mary,  and  Wat.  C. 
Knapp,  minors,  suing  by  David  and  Mary  Burnham 
as  their  next  friends,  in  which  it  is  recited  that 
petitioners  and  Adam  Smith  had  been  trying  to 
settle  and  compromise  this  litigation  and  they  had 
finally  agreed  to  a  settlement,  which  they  asked  the 
Court  to   confirm. 

The  petition  set  forth  the  following,  among  other 
reasons,  to  show  that  said  settlement  should  be  rat- 
ified: It  was  stated  that  one  W.  Y.  Elliott  bad 
filed  his  bill  to  sell  the  property  of  Wat.  C.  Brad- 
ford   to    satisfy    a    judgment    against    his    estate    for 
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$5,000,  and  that  it  would  be  necessary  to  sell  land 
to  pay  that  debt;  that  Adam  Smith  claimed  he 
was  an  innocent  purchaser  of  the  property  for  a 
valuable  consideration,  notwithstanding  Jones  had  paid 
nothing  for  the  property.  It  was  farther  stated 
that  the  legal  rights  of  the  parties  are  doubtful, 
and '  that  it  may  be  that  Adam  Smith  has  acquired 
a  good  and  legal  title  to  said  property.  The  peti- 
tion further  stated  that  it  is  manifestly  to  the  in- 
terest of  the  minor  heirs  to  make  such  settlement, 
even  if  Adam  Smith's  title  be  ultimately  held  void; 
that  the  minors  are  without  means  to  keep  said 
property  in  repair  and  pay  the  taxes;  that  petition- 
ers  cannot  get  possession  of  their  remainder  interest 
in  said  realty  until  the  death  of  Mrs.  Schaefer,  who 
is  now  about  fifty  years  of  age  and  very  healthy, 
with  a  life  expectancy  of  twenty-one  years;  that 
Smith  certainly  acquired,  under  her  deed,  the  life 
estate  of  Mrs.  '  Schaefer,  and  petitioners  will  get 
nothing  from  said  estate  until  the  death  of  Mrs. 
Schaefer,  and  they  would  then  be  left  to  grow 
up  without  the  support,  maintenance,  and  education 
which,  at  their  tender  ages,  they  so  much  need. 
It  was  further  stated  that  the  property  in  Illinois 
for  which  the  Memphis  property  is  to  be  exchanged 
under  said  compromise  and  settlment  is  of  greater 
value  than  the  Memphis  property,  and  they  will 
come  at  once  into  its  possession.  Many  other  reasons 
are   stated  in  the   petition   to  show  that  this   compro- 
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mise   settlement   is    manifestly    to    the   interest   of   the 
minor   heirs. 

On  February  19,  1874,  a  reference  was  made  ta 
the  Clerk  to  report  the  value  of  the  Memphis  prop- 
erty, and  to  show  the  value  of  the  interest  of  the 
minor  children  of  Mary  Knapp  in  the  same  after 
the  life  estate  of  Mrs.  Schaefer,  and  to  report 
whether  it  would  be  to  the  interest  of  the  minors 
to  make  the  compromise  stipulated  in  the  agreement. 
Said  report  to  be  made  within  ten  days,  unless 
otherwise   ordered   by   the   Court. 

On  February  20,  18J4,  in  Janes  v.  Schaefer^  the 
following  order  was  entered:  ^<In  this  cause  T.  B. 
Turley,  the  guardian  ad  litem^  having  this  day  come 
into  Court  and  objected  to  the  petition  asking  for  a 
compromise,  filed  herein  February  19,  1874,  stand- 
ing or  being  made  in  the  names  of  the  minor  de- 
fendants, Mary  Knapp,  E!ate  Knapp,  Lizzie  Knapp, 
and  Wat.  C.  Knapp,  it  is  ordered  by  the  Court 
that  their  names  be  stricken  out,  and  the  petition 
stand  as  the  petition  of  David  and  Mary  Burnham, 
and  the  order  of  reference  made  herein,  on  Febru- 
ary 19,  1874,  be  corrected  so  as  to  show  that  the 
reference  is  made  on  the  petition  of  David  and  Mary 
Burnham." 

Proof  was  taken  on  the  order  of  reference  touch- 
ing the  title  and  value  of  the  property,  both  in 
Tennessee  and  Illinois,  which  was  proposed  to  be 
exchanged,  and  the  advisability  of  carrying  out  the 
compromise  agreement. 
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On  March  2,  1874,  the  Clerk  and  Master  filed 
his  report,  in  which  he  stated  that  Adam  Smith  had 
acquired  the  life  estate  of  Mrs.  Schaefer  in  the. 
Memphis  property,  and  likewise  the  interest  of  Mary 
C  Burnham,  who  was  one  of  the  remaindermen, 
leaving  only  outstanding  the  remainder  interest  of 
the  Burnham  children;  that  the  value  of  the  Mem- 
phis property  was  $31,700;  that  the  property  is  en- 
cumbered by  a  judgment  in  favor  of  W.  Y.  Elliott 
for  about  $5,000,  and  also  a  considerable  amount  of 
delinquent  taxes;  that  Adam  Smith  proposes  to  pay 
in  cash  $1,500  and  $1,468  hack  taxes;  to  pay  the 
judgment  of  Elliott  for  $5,000,  to  surrender  to  Mrs. 
Burnham  a  rent  note  of  Cubbins  &  Gunn  for  $1,000, 
and  to  vest  in  the  minors  a  present  fee  simple 
title  to  valuable  lands  in  Illinois,  having  an  actual 
income  of  $2,000  per  annum,  free  from  incum- 
brance, for  the  support  and  education  of  the  chil- 
dren, and  also  a  lot  in  Memphis  worth  $2,500.  ' 
The  Master  mihesitatingly  reports  that  it  would 
be  to  the  interest  of  the  minors  that  the  ex- 
change proposed  be  confirmed  by  the  Court.  The 
Clerk  further  reports  that  all  of  the  Memphis  prop- 
erty was  subject  to  the  life  estate  of  Mrs.  Schaefer, 
and  that  the  life  expectancy  of  Mrs.  Schaefer  was 
twenty-one   years. 

On  March  11,  1874,  there  was  a  decree  in  the 
consolidated  causes  confirming  the  report  of  the  Mas- 
ter, viz.:  '^Be  it  remembered  that  these  consolidated 
causes  came  on   to   be   heard   before   the   Hon.   S.    P. 
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Walker,  Chancellor,  etc.,  on  March  11,  1874,  upon 
the  petition  of  David  Burnham  and  wife,  filed  herein 
on  February  19,  1874,  and  the  exhibits  thereto 
and  the  proof  taken  thereon,  for  the  purpose  of  the 
reference  to  the  Clerk  and  Master  and  for  the  use 
of  the  Court,  and  upon  the  report  of  the  Clerk 
and  Master,  filed  herein  on  March  2,  1874,  which 
is  in  the  words  and  figures  following:  (here  insert 
report).  And  upon  all  the  pleadings  and  upon  all 
the  proof  already  in  said  causes,  including  Wa,t. 
Bradford's  will,    and   upon  the   record   in   the   case   of 

Elliott  V.    Hanson   et  al.^    No.   ,     R.     D.,     First 

Chancery  Court,  and  upon  the  argument  of  counsel 
for  the  adult  parties,  and  of  guardian  ad  litem  for 
the  minor  defendants  and  complainants  herein,  in 
which  argument,  among  other  things,  the  guardian 
ad  litem,  T.  B.  Turley,  called  the  special  atten- 
tion of  the  Court  to  the  fact  that,  upon  the  proof 
elicited,  he  claimed  for  minor  defendants  an  imme- 
diate interest  in  the  Memphis  real  estate  under  the 
third  item  of  Wat.  Bradford's  will,  and  also  called 
the  Court's  attention  to  the  various  reasons  and 
facts  in  the  proof,  which  he  considered  as  repudi- 
ating the  idea  that  Adam  Smith  was  an  innocent 
purchaser  of  the  Memphis  property,  and  all  the  ex- 
hibits having  been  properly  proved  as  required  by 
law,  and  the  -Court  having  made  itself  personally 
familiar  with  all  the  pleadings,  exhibits,  and  proof 
and  records  above  mentioned,  and  having  carefully 
and    deliberately    weighed    and    considered    them,    and 
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from  all  of  which  it  appears  to  the  satisfaction  of 
the  Court  that  the  agreement  or  compromise  made 
and  entered  into  on  February  11,  1874,  by  and 
between  the  adult  parties  to  the  suit  of  David 
Burnham  v,  Adam  Smith,  and  H.  Schaefer  and  wife, 
which,  in  the  words  and  figures  following  (here  insert 
agreement  marked  Exhibit  C.^.),  is  manifestly  to  the 
interest  and  advantage  of  the  minor  parties  hereto, 
for  the  reasons  set  forth  in  the  petition  and  sus- 
tained by  proof,  and  referred  to  in  report  of  the 
Clerk  and  Master,  wherefore  the  Court  doth  order 
and  decree  that  said  agreement  or  compromise  be 
and  the  same  are  hereby  in  all  things  confirmed,  so 
far  as  the  same  is  necessary  to  bind  the  interests 
of  said  minors. 

^'And  the  Court  doth  further  order,  adjudge,  and 
decree  that,  upon  the  execution  by  the  said  Smith 
of  the  necessary  deeds  to  said  Mary  C.  Burnham 
and  her  children,  as  tenants  in  common,  as  provided 
for  in  said  agreement,  and  upon  his  satisfying  the 
Court  as  to  the  title  to  the  Illinois  property,  and 
upon  his  complying  with  the  other  requirements  of 
said  agreement  on  his  part  to  be  done  and  per- 
formed, that  a  decree  be  had  and  entered  in  these 
consolidated  causes  divesting  all  the  right,  title,  and 
interest  of  all  the  parties  herein  in  and  to  the 
property  embraced  in  the  deeds  from  Reuben  Jones 
to  Adam  Smith,  except  the  south  forty-five  feet  of 
the  Manassas  street  property;  out  of  them,  and  vest- 
ing the  same   in  Adam  Smith,   his  heirs  and   assigns, 
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forever.  The  Court  doth  further  order  that  the 
cash  to  be  paid  by  said  Smith  be  paid  into  Court, 
to  be  drawn  out  by  the  regular  guardian  of  said 
minors,  upon  his  giving  bond  as  required  by  law, 
after  paying  the  cost  of  the  guardian  ad  litem 
herein  and  such  of  the  Court  costs  as  are  found  to 
be  due  by  them,  the  Court  costs  in  both  causes 
being  hereby  ordered  to  be  equally  divided  between 
the  complainants  and  defendant  in  said  cause  of 
David   Burnham   et  al  v.    Adam   Smith. 

^'It  is  ordered,  further,  that  these  causes,  includ- 
ing the  pleadings,  decrees,  orders,  petitions,  and  ex- 
hibits, and  all  the  proof  taken  in  these  causes,  be 
enrolled.  The  cause  is  retained  for  such  further 
orders  as  may  be  deemed  necessary,  and  the  Court 
reserves  the  right  to  rescind  this  compromise  should 
said   Smith  fail  to  comply  within  a  reasonable  time." 

On  April  6,  1874,  the  Court  ordered  a  reference 
for  further  proof  touching  the  title  to  one  of  the 
pieces  of  property,  and,  further  proof  being  taken 
on  that  point  and  the  defect  having  been  remedied, 
there  was  a  final  decree  on  April  17,  1874,  in  the 
consolidated  causes,  divesting  title  out  of  the  minors 
therein  being,  and  also  of  any  children  thereafter  to 
be  born,  in  and  to  the  Memphis  property,  and 
vestino:  the   same   in   Adam    Smith. 

Since  this  decree  was  made  four  other  children 
have  been  born  to  Mrs.  Burnham  by  her  second 
marriage.  The  complainants  are  the  children  of 
Mary    C.     Knapp,    by    her    two     marriages,    together 
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withj  the  husbands  of  such  as  are  married,  and  the 
representatives  of  such  as  have  died.  Catherine  A. 
Schaefer  died  intestate  February  12,  1891,  and  Mary 
C.  Burnham  died  testate  August  29,  1894,  devising 
her  property  to  her  husband  for  life,  with  the  re- 
mainder to  her  children.  Complaintant  Catherine  B. 
Knapp  was  3  born  May  3,  1858,  married  Robert 
Wilson  March  27,  1879.  Elizabeth  G.  Knapp,  bom 
December  27,  1860,  married  John  C.  Burnham  June 
25,  1879.  Mamie  F.  Knapp,  born  September  6, 
1862,  married  Everett  M.  Hungerford  November  10, 
1879.  Wat.  C.  Knapp,  born  September  16,  1864, 
died t^in testate  February  18,  1891,  at  which  time  he 
was  insane,  and  had  been  in  that  condition  since  prior 
to  February  1,  1891.  He  left  one  child  surviving 
him,  jDillis  C.  Knapp,  who  is  a  minor,  and  sues 
by  bis  next  friend;  also  a  widow,  Kate  W.  Knapp, 
who  is  now  the  wife  of  James  S.  Bushnell.  John 
C.  Burnham,  born  December  21,  1872.  Edward  L. 
Burnham,  born  May  6,  1875,  died  intestate  and 
without  issue  October  26,  1898.  Ruth  May  Burn- 
ham, born  May  31,  1877,  married  Everett  D.  Cone, 
August  16,  1899.  Roy  Burnham,  born  June  27, 
1879.  Ivy  Burnham,  born  June  27,  1881,  died 
July   9,   1893,    intestate   and   without  issue. 

Complainants  Catherine  B.  Wilson,  Elizabeth  G. 
Dunham,  Mamie  M.  Hungerford  and  Ruth  M.  Cone 
have  been  all  the  time  married  women,  living  with 
their  husbands  from  the  dates  respectively  of  their 
marriages.      The   bill   charges   that   none  of   tb^   com- 
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plainants  are  barred  by  reason  of  disabilities  from 
prosecuting  this   action. 

Complainant  assigns  as   error: 

1.  The  action  of  the  Chancellor  in  sustaining  de- 
fendant's first  demurrer,  and  decreeing  that  com- 
plainants, excepting  Ruth  M.  Cone  and  Roy  Burn- 
ham,  could  not  maintain  this  bill  as  a  bill  of  review 
for  errors  apparent,  upon  the  ground  that  their  action 
was  not  instituted  within  three  years  from  the  time 
they  attained   their   majority. 

It  is  insisted  that  none  of  the  complainants  are 
barred  from  maintaining  this  suit  as  a  bill  of  re- 
view. In  this  connection  may  be  considered  defend- 
ant's assignment  of  errors  on  this  subject,  which  is 
that  the  Chancellor  erred  in  not  holding  that  Ruth 
M.  Cone  and  her  husband,  Everett  D.  Cone,  and 
Roy  Burnham  were  likewise  barred  with  the  other 
complainants. 

Our  statute  (Shannon's  Code,  Sec.  4848;  Acts  of 
1801,  Ch.  6,  Sec.  63)  provides  that:  ''No  bill  of 
review  shall  be  brought,  or  a  motion  made  therefor, 
except  within  three  years  from  the  time  of  the  pro- 
nouncing of  the  decree,  saving  to  infants,  married 
women,  persons  of  unsound  mind,  imprisoned,  or 
beyond  the  limits  of  the  United  States  a  right  to  a 
bill  of  review  within  three  years  after  such  disability 
has   been  removed." 

It  is  insisted  by  complainants'  counsel  that,,  under 
Section  4477,  Shannon's  Code,  one  of  the  general 
provisions   as  to  limitations,  that  the  limitation  begins 
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to  run  from  the  accrual  of  the  right,  and  not  from 
the  date  of  the  decree.  The  argument  is  then 
made  that  complainants  had  no  right  of  action  until 
February  12,  1891,  when  the  life  tenant,  Mrs. 
Schaefer,  died,  but  that,  at  that  date,  Mrs.  Wilson, 
Mrs.  Durham,  and  Mrs.  Hungerford  were  married, 
and  have  continued  under  said  disability  of  coverture 
until   the   present   time. 

If  this  were  a  possessory  action  for  the  recovery 
of  the  property,  the  argument  might  be  sound,  for, 
of  course,  remaindermen  have  no  right  to  possession 
until  the  falling  in  of  the  life  estate.  But  this  is 
a  bill  of  review  to  set  aside  the  compromise  decree 
of  1874,  and,  under  the  statute,  it  is  required  to  be 
filed  within  three  years  from  the  decree,  saving  to 
infants,  married  women,  etc.,  a  right  to  a  bill  of  re- 
view within  three  years  from  the  removal  of  such 
disability.  Mrs.  Catherine  Wilson,  Mrs.  Elizabeth 
Dunham,  and  Mrs.  Mary  Hungerford,  daughters  of 
Mary  Knapp,  were,  at  the  date  of  the  decree,  labor- 
ing under  the  disability  of  nonage,  but  attained 
their  majority  in  1879,  1881,  and  1883,  respectively. 
It  was  their  right  to  file  a  bill  of  review  within 
three  years  from  the  removing  of  the  disability  of 
nonage,  but  the  bill  was  not  filed  by  them  until 
June  28,  1900.  The  fact  that  they  are  now  labor- 
ing under  the  cumulative  disability  of  coverture,  and 
were  under  said  disability  in  1891,  when  the  life 
estate  of  Mrs.  Schaefer  terminated,  is  of  no  impor- 
tance.     A   remainder   is   a  present    right,    though   the 
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enjoyment  is  in  faturo^  and  the  owner  may  desire 
to  dispose  of  it,  or  in  some  way  make  it  available 
to  his  needs,  and,  hence,  is  entitled  to  have  it  re- 
lieved from  a  cloud  impairing  its  value,  and,  per- 
haps, rendering  it  wholly  unavailable.  Aiken  v. 
Sutth^  4  Lea,  103.  Parties  need  not  wait  until 
the  removal  of  disabilities  before  filinor  a  bill  of 
review.      Winchester   v.    Winchenter^    1    Head,    460. 

It  also  appears  that  Wat.  C.  Knapp  attained  his 
majority  more  than  three  years  before  the  bill  was 
filed,  and  died.  It  follows  that  his  son,  Dillis  C. 
Knapp,  one  of  the  present  complainants,  was,  also, 
barred.  So,  also,  John  C.  Burnham  and  Edward  L. 
Burnham  were  of  age  more  than  three  years  before 
the  bill  was  filed.  Eklward  L.,  having  died  after 
the   bar   became  complete,  left   no  inheritable  interest. 

Ruth  M.  Burnham,  who  intermarried  with  Everett 
D.  Cone,  did  not  attain  her  majority  until  May  31, 
1898,  and  Roy  Burnham  became  of  age  June  27, 
1900,  the  day  preceding  the  filing  of  this  bill.  The 
two  parties  last  mentioned  are,  therefore,  not  barred; 
but  it  is  said  that  Ruth  Cone  and  Roy  Burnham 
are  not  entitled  to  maintain  a  bill  of  review,  for  the 
reason  they  were  not  parties  to  the  compromise  de- 
cree of  1874.  Gibson's  Suits  in  Chancery,  Sec. 
1059;    Arnold   v.    Moyer^    1    Lea,    310. 

They  were  not  parties,  for  the  obvious  reason 
they  were  not  in  esse  when  that  decree  was  pro- 
nounced, but  they  were  represented  by  members  of 
a    class     to     which     they    belonged     and     hence    were 

23  P— 21 


322  JACKSON : 


Wilson  V.  Schaefer. 


bound  by  the  deoree.  Their  right  to  a  bill  of  re- 
view  is   not   affected   by   the   statute   of  limitations. 

The  complainant  also  assigns  as  error  the  action 
of  the  Chancellor  in  sustaining  defendant's  second 
demurrer  and  holding  that  the  bill  could  not  be 
maintained,  as  a  bill  of  review  for  error  apparent, 
for  newly  discovered  evidence,  or  for  fraud.  The 
authorities  are:  <<In  order  to  sustain  a  bill  of  re- 
view for  error  apparent,  the  decree  complained  of 
must  be  contrary  to  some  statutory  enactment  (2 
Dan.  Chy.  Pr.,  6  Am.  Ed.,  1576;  Story  Eq.  PL, 
Sec.  405;  Freeman  v.  Clay^  52  Fed.  Rep.,  1;  Hoff- 
man  v.  Knox^  50  Fed.  Rep.,  484);  or  some  prin- 
ciple or  rule  of  equity  recognized  and  acknowledged 
as  settled  by  decision,  or  be  at  variance  with  the 
forms  and  practice  of  the  Court.  (2  Dan.  Chy.  Pr., 
6  Am.  Ed.,  1576.)  Errors  apparent  cannot  be  pred- 
icated of  merely  formal  irregularities  (Berdanatti  v. 
Sexton^  2  Tenn.  Chy.,  699;  Hargravea  v.  Lewis^  7 
Ga.,  110;  Gary  v.  May^  16  O.,  66).  Nor  of 
matters  resting  in  discretion  {Aahford  v.  Patton^  70 
Ala.,  479;  Clark  v.  Ql^rk^  4  Haywood,  36).  Nor 
can  a  bill  of  review  be  maintained  by  one  who  is 
not  predjudiced  by  the  decree  complained  of  {La- 
Ch'ange  R.  Ji.  Co.  v.  Bainey^  7  Cold.,  420;  Liv- 
ingaton  v.  Noe^  1  Lea,  56,  and  Montgomery  v. 
Olwell,    1   Tenn.    Chy.,    169). 

<<In  order  to  ascertain  if  there  be  error  in  the 
decree  the  general  practice  is  to  look  back  of  the 
decree   into    the   whole    record   of    the    pleadings    and 
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proceedings,  including  orders  and  Masters^  reports, 
but  excluding  evidence.  Matters  of  fact  cannot  be 
inquired  into  on  a  bill  of  review  for  error  apparent. 
A  party  cannot  contest  the  propriety  of  a  decree  on 
the  ground  that  it  was  not  justified  by  the  evidence.'' 
Enochs  V.  Haralson^  67  Miss.,  466;  Winchester  v. 
Winchester^  1  Head,  460;  FvUer  v.  McFarland^  6 
Heis.,  79;  Livingston  v.  Noe^  1  Lea,  66;  Wa/rd 
V.  Kent,  6  Lea,  128;  Rodders  v.  Dibrell,  6  Lea,  69; 
Berdanatti  v.  Sextan,  2  Tenn.  Chy.,  699;  Drake  v. 
Drake,  12  Heis.,  704;  Anderson  v.  Tenn.  Bank,  6 
Sneed,    661. 

"As  to  newly  discovered  matter,  in  order  to  sus- 
tain a  bill  of  review  it  must  be  relevant  and  ma- 
terial, such .  as  would  probably  have  changed  the 
result  had  it  been  brought  forward,  and  which  -was 
not  known  to  the  plaintiff  or  his  attorney,  and  could 
not  have  been  known  by  them  by  the  use  of  rea- 
sonable diligence,  in  time  to  be  used  in  the  suit." 
Puryear  v.    Puryear,    6   Bax.,    640. 

In  Jenkins  v.  Eldredge,  3  Story  (U.  S.),  311, 
Judge  Story  says:  "It  must  be  evidence  bearing 
directly  on  the  merits  of  the  case  and  affecting  the 
very   foundation   of   the  decree." 

"And  it  must  not  have  been  known  to  the 
plaintiff  or  his  attorney  in  time  to  be  used  in  the 
suit."  Long  v.  Gra/nherry,  2  Tenn.  Chy.,  86;  Cleve- 
land V.  Martin,  2  Head,  128;  Winchester  v.  Witiches- 
ter,    1    Head,    460. 
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*'The  new  matter  upon  which  the  bill  is  founded 
must  be  so  stated  that  the  Court,  upon  demurrer, 
may  determine  its  character  and  not  be  left  to 
judge  of  its  sufficiency  upon  consideration  of  the  ad- 
ditional testimony  in  connection  with  the  evidence  in 
the  original  cause."  Greey*  v.  Turner,  47  Ark.,  29; 
Clark   V.    Garrettj    6    Lea,    262;    Livingston    v.    iVb^, 

1  Lea,  65;  Burson  v.  Dosser,  1  Heis.,  761,  citing 
Long  V.  Graixberry  (by  Chancellor  Cooper),  2  Tenn. 
Chy.,    86. 

''And  such  a  bill  to  impeach  a  decree  for  fraud, 
termed  generally  an  original  bill  in  the  nature  of  a 
bill  of  review,  partaking  of  the  character  of  both 
classes  of  bills,  is,  in  its  essential  features,  an  origi- 
nal  and   independent   proceeding."     Haskins  v.    Bmce, 

2  Lea,    708. 

''But,  of  course,  it  is  unimportant  what  the  bill 
is  called  (Maddox  v.  Apperson,  14  Lea,  698),  and 
the  terms,  'original  bill'  and  'bill  of  review,'  are 
frequently  in  this  sense  used  interchangeably." 
Ter7^  V.     Commeixial   Bank,    92    U.    S.,    464. 

The  difference  between  a  bill  of  review  and  a 
bill  to  impeach  for  fraud,  the  bill  now  under  dis- 
cussion partaking  of  the  nature  of  both,  is  well  set 
out  in  the  case  of  Berdanattl  v.  Sexton,  2  Tenn. 
Chy.,  704,  where  the  Court  says:  "The  object  and 
effect  of  a  bill  for  fraud,  even  if  the  fraud  con- 
sists  of  want  of  notice,  are  to  vacate  the  former 
decree,  not  to  retry  the  case;  whereas,  the  object 
and   effect    of    a   bill    of    review  are    to   reverse    the 
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decree,  so  far  as  it  is  erroneous,  and  to  retry  the 
case  upon  the  original  record,  or  the  original,  record 
and  new  proof,  as  the  bill  is  for  error  apparent 
or  newly   discovered   evidence." 

Again,  in  Berdanatii  v.  Sexton^  2  Tenn.  Chy. , 
704,  it  was  said:  '*The  joinder  of  the  two  bills 
(bills  of  review  and  bills  to  impeach  the  decree  for 
fraud),  having  such  different  objects  and  effects,  is 
not  in  consonance  with  the  practice  of  the  Court, 
and    would  lead  to   grave    confusion." 

See  Gordon  v.  Eoss^  63  Ala.,  356,  where  the  Court 
says:  <^The  same  defenses  cannot  be  made,  the  same 
matters  are  not  open  for  consideration,  the  same 
relief  cannot  be  granted.  The  object  and  effects  of 
a  bill  of  review  and  a  bill  impeaching  a  decree  for 
fraud  are  essentially  different.  If  entertained  as  a 
bill  of  review,  the  former  decree  so  far  as  erro- 
neous would  be  reversed,  and  the  CoCirt  would  pro- 
ceed to  retry  the  case,  rendering  the  decree  the  ev- 
idence would  authorize.  But  if  fraud  has  infected 
the  decree,  it  must  be  vacated  entirely.  There  is 
no  retrial   of  the  case. 

But,  treating  the  bill  in  this  case  as  properly 
filed  for  both  purposes,  we  agree  with  the  Chancel- 
lor in  his  findings  on  this  subject,  viz:  <<I  find 
nothing  in  the  allegation*  of  the  bill,  taken  in  con- 
nection with  the  exhibits,  to  support  the  charge  of 
fraud  in  obtaining  the  decree  confirming  the  com- 
promise. The  fraud  preceded  the  compromise,  and 
the   compromise    was   rather   in   the   nature   of   a   rep- 
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aration.  The  Burnham  bill  contains  all  the  allega- 
tions .  of  fraud  relied  upon  here,  except  that  the 
Court  was  deceived  as  to  the  value  of  the  Illinois 
property,  and  as  to  the  fact  that  the  Memphis 
property  was  leased,  for  $1,000  per  annum,  to  a 
tenant  who  was  to  pay  the  taxes.  This  latter  fact 
did  not  enter  into  the  reason  controlling  the  Court, 
and  I  think  would  not  have  made  any  change  in 
the  decision.  I  can  see  no  evidence  of  bad  faith 
on  the  part  of  the  witnesses  who  testified  as  to  the 
value  of  the  Illinois  property.  Some  of  them  gave 
rather  a  gloomy  account  of  it.  They  do  not  tes- 
tify like  witnesses  trying  to  deceive;  and  then  the 
bill  only  alleges  that  the  property  was  not  worth 
more  than  $9,000,  exclusive  of  improvements.  This 
might  be  true,  and  yet  the  property  be  considered 
by  the  Court  much  more  valuable  to  the  minors 
than  the  Memphis  property,  valued  at  $31,000,  sub- 
ject to  a  life  estate  with  twenty-one  years'  expect- 
ancy, and  liable  to  over  5  per  cent,  taxes,  when- 
ever taxes  should  have  to  be  paid.  Property  was 
declining,  both  in  Memphis  and  in  Loda,  111.;  there 
was  no  demand  for  real  estate  at  either  place.  The 
contest  in  the  proof  was  rather  as  to  which  prop- 
erty was  least  desirable.  Besides,  the  bill  does  not 
show  what  became  of  this  Illinois  property,  whether 
it  has  been  sold,  and  if  so,  what  was  realized.  In 
order  to  charge  fraud  in  proof  of  value,  the  bill 
should   be   full,    explicit,    and   candid." 
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The  newly  discovered  evidence  alleged  in  the  bill 
is  the  same  that  appeared  in  the  consolidated  causes, 
and  the  Court  had  knowledge  of  it  when  the  com- 
promise  decree  was  rendered.  It  is  not  shown  that 
any  fraud  was  practiced  in  procuring  the  compro- 
mise decree,  and  that  is  the  essential  and  indispens- 
able condition  of  impeaching  that  decree  for  fraud. 
We,  therefore,  hold  the  bill  as  insufficient  treated 
as  a  bill  to  impeach  the  decree  for  fraud,  and  in 
saying  this  we  concede  that  as  a  bill  to  impeach 
the  decree  for  fraud,  this  Court  can  look  to  the  en- 
tire record  of  the  consolidated  causes,  including  all 
the   proceedings  and  proof. 

It  is  insisted,  however,  by  counsel  for  complain- 
ants that  the  Court  had  not  jurisdiction  to  make 
the  compromise  decree:  ^' First,  because  the  minors 
were  not  parties  to  any  pleading  or  proceeding  upon 
which  said  decree  can  rest,  and  were  not  repre- 
sented by  guardian  ad  litem;  second,  because  even 
if  the  minors  were  parties,  and  were  represented  by 
guardian  ad  litem^  the  decree  is  not  within  the 
scope  of  the  pleadings,  and  are,  therefor^,  void; 
third,  because  thek*e  was  no  issue  upon  any  pleading 
npon.  which  said  decree  can  rest,  and  without  such 
issue  the  decree  is  coram  non  judice;  fourth,  be- 
cause the  case  of  Jones  v.  Schaefer  ended  with  the 
dismissal  of  the  case  as  to  Jones,  and,  therefore, 
the  compromise  decree  cannot  be  considered  as  hav- 
ing been  made  in  that  cause,  for  this  as  well  as 
for    other     reasons    here     given;     fifth,     because    the 
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Court  had  neither  inherent  nor  statutory  jurisdiction 
to  make  said  decree,  as  these  proceedings  then  stood, 
as  to  parties  and  pleadings;  sixth,  because  even  if 
the  Court  had  jurisdiction  of  the  parties,  and  the 
pleadings  had  been  in  all  respects  sufficient,  the 
Court  had  not  the  statutory  or  inherent  jurisdiction 
to  decree  an  exchange  of  real  properties;  and,  sev- 
enth, because,  even  if  the  Court  had  jurisdiction  to 
decree  an  exchange  of  properties,  real  estate  in  Ten- 
nessee for  other  real  estate  in  this  State,  it  had 
not  the  jurisdiction  to  exchange  real  property  in 
this  State  for  similar  property  situated  in  a  foreign 
jurisdiction^  On  this  subject  the  Chancellor  held, 
viz.  :  <  <  While  the  question  is  one  of  great  difficulty, 
I  am  constrained  to  hold  that  this  compromise  de- 
cree  was   not   within   the   scope   of   the   pleadings/' 

Counsel  for  the  defendants  assign  this  holding  of 
the   Chancellor   as  error. 

It  is  not  controverted  that  a  decree,  outside  the 
scope  of  the  pleadings,  is  coram  non  judice  and  void. 
Bank  V.  Carpente?*,  13  Pick.,  437;  Randolph  v. 
Bank^  9  Lea,  63;  Rogers  v.  Breen^  9  Heis.,  679; 
Easley   v.    Tarkington^    6    Bax.,    592. 

But  it  is  contended  this  rule  is  not  applicable  in 
the  present  case.  It  is  argued,  in  the  first  place, 
that,  in  the  consolidated  causes  in  which  the  com- 
promise decree  of  1874  was  pronounced,  the  Court 
had  jurisdiction  of  the  parties  and  subject-matter. 
It  is  said  further  that  the  purpose  of  the  bill  filed 
by  Reuben    Jones    on    September    11,    1871,    was    to 
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perfect  Jones^  title  to  these  lots;  that  on  April  15, 
1873  (before  Jones  had  filed  his  disclaimer),  David 
Burnham  and  wife,  in  their  own  interest  and  as 
next  friend  for  the  minor  remaindermen  then  in  esse 
filed  a  cross-bill  in  this  cause,  seeking  to  set  aside 
all  the  conveyances  of  this  real  estate  and  to  recover 
its  possession.  Again,  that  on  May  21,  1873,  David 
Burnham  and  wife,  in  their  own  right  and  as  next 
friends  to  the  minor  remaindermen,  preferred  an 
original  bill  against  Adam  Smith,  seeking  to  cancel 
the  deeds  to  Jones,  and  from  Jones  to  Smith,  and 
to  recover  the  lots  in  suit.  On  February  19,  1874, 
the  petition  of  David  and  Mary  Burnham,  for  them- 
selves and  the  minor  remaindermen,  was  filed,  set- 
ting out  the  proposed  compromise.  The  Court  or- 
dered that  the  petition  stand  as  though  filed  in  the 
case  of  David  and  Mary  Burnham  v.  Adam  Smith, 
and  the  guardian  ad  Uterri  (Mr.  T.  B.  Turley)  was 
directed  to  defend  and  represent  the  minors  in  all 
matters  involved  in  the  two  causes  and  in  the  peti- 
tion referred  to.  On  motion  of  the  guardian  ad 
litem^  the  names  of  the  minor  remaindermen  were 
stricken  from  the  petition,  and  the  petition  stood  in 
the  name  of  David  and  Mary  Burnham.  It  appears, 
however,  that  the  guardian  ad  litem  continued  to 
represent  the  minors,  cross-examining  the  witnesses 
on  the  order  of  reference,  and  argued  the  report, 
contending,  among  other  things,  that,  under  the 
will  the  minors  had  a  present  estate  in  the  land, 
and   that   Smith   was   not  an   innocent   purchaser. 
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But  it  is  insisted  that,  though  the  uames  of  the 
minors  were  stricken  from  the  petition  proposing 
the  compromise  decree,  they  were  before  the  Court 
in  the  two  consolidated  causes,  and,  hence,  the  Court 
had  jurisdiction  in  personam.  It  is  further  insisted 
that  the  simple  issue  in  the  two  consolidated  causes 
was  in  respect  of  the  validity  of  Smith's  title,  and 
who  should  recover  the  property  in  controversy,  and 
it  is  submitted  that,  upon  this  pleading,  the  com- 
promise   decree   might   well    be   warranted. 

It  is  further  insisted  that  the  subject-matter,  the 
Memphis  property, '  was  within  the  jurisdiction  of  the 
Court,  and  the  parties  were  before  the  Court  upon 
pleadings  which  put  in  issue  the  title  to  the  prop- 
erty, and  that  any  decree  made  by  the  Court  set- 
tling the  question  of  ownership  is  valid.  It  is  said 
the  fact  that  the  Court  found  that  other  property 
(outside  of  the  State)  had  been,  or  was  to  be,  con- 
veyed to  the  minor  remaindermen  does  .not  affect 
the  jurisdiction  of  the  Court  over  the  subject-matter 
in   Tennessee. 

The  proposition  of  counsel,  therefore,  is,  if  the 
Court  had  jurisdiction  of  the  parties  and  of  the 
subject-matter  upon  pleadings  which  are  appropriate, 
the  compromise  is  good.  It  is  well  settled  by  this 
Court  that  infants  are  concluded  1p  the  same  extent 
as  adult  parties  by  decree  of  the  Chancery  Court, 
and  entitled  to  the  same  proceedings  for  the  correc- 
tion of  errors  therein,  and  to  none  others.  Burt 
V.    Zong^    6   Pick.,    445. 
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It  is  said  in  the  latter  case,  viz.:  '< Whether 
a  particular  decree  could  or  should  be  rendered 
was  not  a  jurisdictional  question.  The  right  to 
hear  and  determine  which  is  jurisdictional,  in  the 
sense  considered,  is  one  thing;  the  decree  to  be 
rendered  upon  the  evidence  offered  is  another.  If 
the  jurisdiction  exists,  the  decree  might  be  erroneous 
upon  the  evidence,  but  not  void.  So,  neither  as  to 
the  pleadings  nor  effect  of  proof  in  tne  original  cause, 
do  minors  stand  on  any  different  footing,  when .  they 
seek  to  impeach  it,  than  do  other  suitors."  /&., 
460. 

Again:  Since  and  before  the  Code,  Chancery 
Courts  ''had  the  jurisdiction  to  control  and  sell  and 
consent  to  the  sale  of  real  estate  of  a  minor  when 
it  was  to  his  interest.''  The  rule  has  been  uni- 
formly stated  that  * '  wherever  a  Court  of  Chancery 
has  jurisdiction  of  the  subject-matter  in  litigation, 
and  has  jurisdiction  of  the  parties,  as  to  third  per- 
sons, its  proceedings  cannot  be  held  to  be  void,  and 
in  this  it  is  not  material  whether  the  jurisdiction  be 
inherent  or  statutory."  Hurt  v.  Lanffj  6  Pickle, 
446;  KeUey  v.  Kelley^  15  Lea,  198;  Livingston  v. 
Noe^  1  Lea,  65;  Fulton  v.  Davidson^  3  Heis.,  614- 
641;  McGavock  v.  Bell,  3  Cold.,  512-518;  Hopper 
v.  Fishery  2  Head,  252-256;  Winchester  v.  Winches- 
ter,   1   Head,    500. 

The  children  of  Mrs.  Burnham  (Mary  C.  Knapp) 
were    before    the    Court    as    defendants    in    Jones   v. 
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Schaefer  et  al.^  and  were  represented  by  Mr.  Tur- 
ley  as  their  guardian  ad  litem.  These  children, 
with  their  mother,  were  also  complainants  in  that 
cause.  They  were  also  parties  complainant  with 
their  mother  in  the  original  bill  against  Adam 
Smith.  In  this  cause  the  Chancellor  did  not  hold 
that  the  children  of  Mrs.  Burnham  were  not  parties 
to  the  consolidated  causes,  or  represented  by  guar- 
dian ad  litem^  but  pronounced  the  decree  void, 
solely  upon  the  ground  that  it  was  outside  of  the 
pleadings. 

It  is  conceded  by  the  complainants  that  the 
Chancery  Court  has  the  inherent  jurisdiction  to  sell 
the  lands  of  minors  or  others  under  disability. 
Hurt  V.  Long^  6  Pickle.  It  is  conceded,  also,  that 
the  Chancery  Court  has  the  right  to  compromise 
the  rights  of  minors  in  proper  cases  where  they  are 
parties.  Rucker  v.  Moon^  1  Heis.;  Reynolds  v. 
BrandoTiy    3   Heis.,    606. 

In  Daniells  on  Chy.  PL  and  Pr.,  vol.  1,  p.  67, 
the  author  says:  '<In  consequence  of  their  inca- 
pacity, persons  under  disability  are  unable  to  com- 
promise their  rights  or  claims;  but  where  these 
rights  and  claims  are  merely  equitable,  the  (Courts 
of  Chancery  may,  in  general,  order  the  trust  prop- 
erty to  be  dealt  with  in  whatever  form  it  may  con- 
sider to  be  for  the  benefit  of  the  cestui  que  trusty 
who  are  under  disabitity,  and,  therefore,  has  power 
to  compromise  such  rights  or  clahns.^^  Chancellor 
Cooper  adds    to    this    his    note   1,    citing:    Brooke  v. 
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Lord  Moatyn,  2  De  G.  J.  &  S.,  373-415  (S.  C, 
10  Jour.  (N.  S.),  1114-1116);  Wilton  v.  Hill,  35 
L.  J.  Chy.,  156;  Wall  v.  Rbdgers,  9  L.  R., 
Eq.,     58. 

We  are  of  opinion  that  the  consolidated  causes 
propounded  an  issue  between  the  minors  and  Adam 
Smith,  touching  the  title  to  the  Memphis  property, 
and  the  compromise  decree  of  1874,  was  withiq  the 
purview  of  that  litigation  and  the  scope  of  the 
pleadings.  The  minors  were  parties  to  this  cause, 
and  were  represented  by  guardian  ad  litem.  It 
was  not  necessary  that  the  compromise  should  have 
been  presented  by  petition  or  any  special  pleading. 
Nor  was  it  necessary  that  the  guardian  ad  litem 
should  have  consented  to  the  compromise.  The 
compromise  was  made  by  the  mother  on  her  own 
behalf  and  as  next  friend  of  her  children,  and, 
after  reference  to  the  Master  for  the  facts  and  his 
recommendation,  the  compromise  was  ratified  by  the 
Court. 

The  guardian  ad  litem,  did  not  except  to  the  re- 
port or  appeal  from  the  decree  of  compromise. 
The  record  shows  he  fully  developed  the  case,  and 
faithfully  and  efficiently  represented  the  interests  of 
the  minors. 

It  is  insisted  by  complainants'  counsel  that  juris- 
diction to  approve  an  oflfered  compromise  does  not 
exist  except  upon  the  consent  of  guardian  ad  litem, 
next  friend,  and  counsel.  In  support  of  this  posi- 
tion,   counsel    cites    in.    re    Burchnell,     16    Chy.     Div. 
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41,  viz.:  ''That  case  involved  personalty,  and  the 
Vice  Chancellor  suggested  a  compromise,  to  which 
the  adults  consented,  but  the  guardian  ad  litem  and 
counsel  objected.  Jessel,  Master  of  Rolls,  said,  'The 
Court  can  approve  a  compromise  on  behalf  of  the 
infants,  but  it  cannot  force  one  upon  them  against 
the  opinion   of   their   advisers. ' ' ' 

The  question  was  there  made  on  the  direct  ap-' 
peal  of  the  minors  from  the  decree  of  an  inferior 
court  ordering  a  settlement  over  the  objections  of 
the  guardian  ad  litem.  In  the  present  case  the  de- 
cree was  not  appealed  from,  and  shows  upon  its 
face  ihat  it  was  consented  to  by  the  next  friend 
of   the   infants. 

In  our  opinion  the  compromise  decree  of  1874 
was,  to  all  intents  and  purposes,  a  consent  decree. 
The  next  friend  has  a  right  to  consent  to  a  settle- 
ment affecting  the  rights  of  the  minors,  and  when 
his  agreement  is  ratified  and  approved  by  the  Court, 
it  becomes  binding  upon  the  infant.  In  Bigley  v. 
Watson^  14  Pick.,  353,  this  Court  recognized  the 
rule  that  an  adjudication  of  matters  outside  the 
pleadings,  is  coram  non  jtidice,  but  held  that  this 
rule  does  not  extend  to  consent  decrees  rendered  in 
causes  where  the  Court  had  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  citing  Pacific  H.  B. 
V.  Ketchera,  101  U.  S.,  289;  Railroad  v.  U.  S,y  113 
U.  S.,  261;  5  Enc.  PI.  &  Pr.,  962;  Boyoe  v.  Stan- 
ton,  15  Lea,  347. 
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It  matters  not,  said  the  Court,  that  Mrs.  Watson 
was  a  married  woman  at  the  time,  for  decrees  by 
consent  by  persons  ander  the  disability  of  coverture 
or  infancy  are  avoidable  alone  by  original  bill,  and 
then  only  for  good  reasons  shown,  citing  authorities. 
In  Tripp  V.  aiffard,  166  Mass.,  108,  S.  C,  31  Am. 
St.  Rep.,  630,  the  Court  says,  viz.:  "We  see  no 
reason  why  the  next  friend  should  not  have  author- 
ity to  institute  or  entertain  negotiations  for  a  settle- 
ment of  the  controversy.  His  position  with  refer- 
ence to  it  is  like  that  of  a  general  guardian  or  a 
guardian  ad  litem  of  an  infant  defendant.  The  next 
friend  is  invested  with  the  rights  of  the  infant  so 
far  as  they  are  involved  in  the  cause  and  acts  under 
responsibility  both  to  the  Court  and  to  the  plaintiff. 
It  may  well  be  considered  to  be  within  his  official 
duty  to  negotiate,  if  possible,  a  fair  adjustment  with- 
out subjecting  the  plaintiff  to  the  expense  and  risk 
of   a   trial." 

It  was  held,  however,  in  that  case  that  the  next 
friend  had  no  right  to  compromise  out  of  Court  the 
right  of  the  minor,  but  it  was  conceded  that  the 
next  friend  might,  with  the  consent  of  the  Court, 
bind  the  infant  by  a  compromise  of  his  rights. 
Walsh  V.  Walsh,  116  Mass.,  377.  This  was  a  bill 
to  review  and  reverse  a  decree  compromising  a 
minor's  rights.  Says  Gray,  C.  J. :  **In  the  case 
before  us  the  first  decree,  appearing  upon  its  face 
to  have  been  made,  not  upon  consent  of  defendants 
and   guardian   ad    litem    merely,   but    upon   the   repre- 
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sentation  of  counsel  and  adjudication  of  the  Court 
that  it  waB  a  decree  fit  and  proper  to  be  made 
against  the  infant,  it  must  be  held  binding  upon 
them." 

Lastly,  it  is  insisted  that,  conceding  the  Court 
had  jurisdiction  of  the  parti^,  and  the  pleadings 
were  sufficient,  the  Court  had  not  the  inherent  or 
statutory  jurisdiction  to  decree  an  exchange  of  real 
estate,  and  more  Especially  was  it  without  jurisdiction 
to  exchange  real  estate  in  Tennessee  for  similar 
property  situated  in  a  foreign  jurisdiction  (to  wit, 
the  State  of  Illinois).  But .  it  has  been  seen  that 
the  subject-matter  of  the  consolidated  causes,  and  of 
the  compromise  decree,  was  property  situated  in 
Tennessee,  and  the  fact  that  property  in  Illinois  may 
have  been  accepted  as  a  part  of.  the  consideration  of 
the  compromise  did  not  affect  the  jurisdiction  of  the 
Court.  It  may  have  been  an  error  for  the  Court 
to  have  sanctioned  the  exchange  of  the  lands  of  the 
minors  situated  in  Tennessee  for  lands  situated  in 
another  State,  but  this  was  a  matter  which  did  not 
affect  the  jurisdiction  of  the  Court,  but  went  to  the 
mode  and  manner  of  exercising  that  jurisdiction. 
The  Court,  in  ratifying  the  compromise  decree  of 
1874,  had  jurisdiction  of  the  parties  and  of  the 
subject-matter,  and  an  erroneous  exercise  of  the  ju- 
risdiction  does   not   affect    the   validitv   of   the   decree. 

The  result  is,  the  decree  of  the  Chancellor  is 
reversed,  the  demurrer  sustained,  and  the  bill  dis- 
missed. 
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Winters  v.   Hainer. 

(Jackson.      June   18,    1901.) 

1.  Adyebse  Possession.    Bars  action  for  land,  when. 

Adverse  possession  for  seven  .vears  of  a  portion  of  a  tract  of  land 
held  nnder  a  certificate  of  tax  sale  describiiig  the  whole  tract, 
accompanied  by  claim  of  the  whole  tract,  defeats  an  action  of 
ejectment  against  the  possessor  for  any  part  of  the  tract. 

2.  Ejectment.    Plaintifs  title. 

The  plaintiff  cannot  recover  in  ejectment  unless  he  can  show  a 
perfect  title. 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
F.    H.    Heiskeill,    Ch. 

W.    H.    Carroll  for   Winters,    guardian. 

W.    B.    Glisson   and   H.    F.    Dix   for   Hainer. 

Wilkes,  J.  This  is  an  action  of  ejectment,  to 
recover  a  tract  of  about  seventy  acres  of  land* 
Complainants  claim  as  the  heirs  and  devisees  of 
Daniel  Hughes,  and  attempt  to  deraign  their  title 
from  him.  Defendants  claim  through  B.  L.  Sloup, 
and  deraign  ^  title  from  him,  and  also  set  up  adverse 
possession    for    more    than    seven    years.      It  appears 
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that  the    property  was    sold   for    taxes    on    July   10, 
1884,     and   was     bought    by   B.    L.     Sloup.      It   was 
sold   as  the  property  of  P.    Sherry's  estate.      A  cer- 
tificate of  sale  was  executed  September  3,    1884,   but 
was   not  recorded    until    November    20,     1893.      This 
certificate    gives  the    boundaries  of    the    land.      It  is 
shown   by  the  proof   that   the   purchaser  (Sloup)  went 
into    possession  at    once,    and    remained   in   possession 
until   he    died,    in    1885   or    1886.      During   his    life- 
time he    inclosed    nearly   all    of    it,    and   the    balance 
was    inclosed    soon    after    his    death    by    his    widow, 
who    inherited   the   land    from   him,    he    never   having 
had  any   children   or   heir   at   law.      She    has   been  in 
the  actual   adverse   possession   of    the   land   ever  since 
the   bill   was   brought,    December    1,    1893.      The  tax 
certificate    under   which    B.    L.    Sloup   went  into   pos- 
session   is    color    of    title,    with    boundaries     defined, 
and    the    actual    inclosure    and    adverse    possession  of 
the  greater  part  of    the   land  is   shown,    and   the   de- 
fendants  are  entitled  to  hold,   not  only  to   the  extent 
of    their    holding    under    actual    inclosure,     but    have 
title   to   the   extent   of   the   boundaries   set  out  in   the 
color  of    title,    as   against  all   persons   not   under  dis- 
ability.     It  appears,   however,   that  a  portion  at  least 
of    complainants   were   minors   when   the    adverse  pos- 
session  began,    and  are   minors   still,   and   as   to   them 
the   bar  would  not  apply.      But  we  do  not  find  that 
complainants    can    deraign    a    perfect    title,    and    they 
must   recover,    if    at  all,    upon   the   strength   of    their 
title. 
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It  appears  that  Daniel  Hughes  claimed  some  land 
under  tax  title  sale  made  in  1856.  The  land  em- 
braced in  that  title  is  not  identified  as  the  land  now 
in  controversy.  Indeed,  the  land  is  there  described 
as  lying  in  the  fifth  civil  district  of  Shelby  County, 
whereas  the  land  in  controversy  lies  in  the  fifteenth 
civil  district.  The  boundaries  as  there  given  are 
not  shown  to  embrace  the  land  in  controversy.  We 
are  not  able  to  connect  the  tax  title  with  that  of 
Frayzer. 

The  title  as  made  out  by  complainant  is  not  in 
other  respects  a  perfect  title,  such  as  will  support 
this  action,  and  the  decree  of  the  Court  below  is 
affirmed,  with  costs. 
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Freeman  v.    Railroad. 

(Jackson,     June   21,    1901.) 

1.  New  Tbial.    Motion  for,  waived,  when, 

A  motion  for  new  trial  is  waived  when  made  at  same  time  and 
in  same  record  entry  with  motion  in  arrest  of  judgment.  (PosU 
p.  S44.) 

Cases  cited:  Snapp  u  Moore,  2  Overton,  236;  Ins.  Co.  v.  Crank,  91 
Tenn.,  378. 

2.  Damages.    For  deaths  how  distrUmted. 

Damages  recoverable  for  the  negligent  killing  of  a  person  pass, 
in  the  absence  of  surviving  widow  or  children  or  father,  as 
other  personalty,  under  the  laws  relating  to  the  distribution 
of  decedents'  estates,  to  the  mother  and  brothers  and  sisters 
of  the  deceased.  Hence,  in  a  case  averring  absence  of  widow, 
children,  and  father,  and  survivorship  of  mother,  brother,  and 
sister,  it  was  not  error  to  admit  proof  of  the  existence  of  the 
brother  and  sister.     {Post,  pp,  334^  335. ) 

Code  construed:  f  J  4025-4029,  4172  (S.);  JJ  3130-3134,  3278  (M.  & 
v.);  li  2291-2293,  2429  (T.  &  S.) 

Cases  cited:  Railroad  v.  Bean,  94  Tenn.,  395';  Loague  v.  Railroad, 
91  Tenn.,  461. 

3.  Fellow-sebvant.     Who  are  not. 

The  members  of  a  bridge  crew,  whose  duties  were  to  repair 
bridges,  trestles,  etc.,  on  a  line  of  railroad,  operating  for  that 
purpose  a  construction  train,  are  not  fellow-servants  of  the  con- 
ductor and  engineer  of  a  freight  train  operating  on  such  road. 
{Post,  p.  346,) 

Cases  cited:  Railroad  v.  Carroll,  6  Heis.,  347;  Railroad  v,  DeAr- 
mond,  86  Tenn.,  73;  Taylor  v.  Railroad,  93  Tenn.,  307. 

4.  CoNTBiBUTOBT  NsGLiOENCF..    Does  not  cxist^  when. 

A  member  of  a  bridge  crew,  crushed  by  a  backing  switch  train, 
while  engaged  in  loading  heavy  timbers  on  a  car  of  the  con- 
struction train,  standing  on  a  sidetrack,  is  not  guilty  of  con- 
tributory negligence,  by  reason  of  his  failure  to  look  and  listen 
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for  the  approach  of  the  switch  train,  or  by  reason  of  his  oc- 
cupying the  track  while  at  work,  that  being  the  most  effective 
and  convenient  method  of  conducting  it.     (Post,  pp.  346^  347.) 

5.  Pboximatb  Cause.     What  U, 

The  rapid  and  reckless  backing  of  a  freight  train  against  cars 
standing  on  a  side  track,  without  signal  and  warning,  thereby 
crushing  and  killing  a  member  of  a  bridge  crew,  engaged  in 
loading  a  construction  car  on  said  track,  is  the  proximate  cause 
of  the  injury,  and  not -the  mere  fact  of  the  deceased  ^s  presence 
on  the  track.     {Post,  pp,  346,  347.) 

Case  cited:  Taylor  v.  Railroad,  93  Tenn.,  312. 

6.  Mastbb  ahd  Sbbyant.    Master^a  duty  a8  to  place  to  VHyrk. 

The  servant  has  the  right  to  assume  that  he  would  be  given  a 
safe  place  to  work,  and  that  it  would  be  kept  safe  while  he 
was  engaged.     (Post,  p.  347,) 

7.  Mbasubb  OF  Damages.    Recoverable  for  deaOu 

The  measure  of  damages  recoverable  for  the  negligent  killing  of 
a  person  is  (1)  such  as  the  deceased  would  have  been  entitled 
to  if  he  had  survived;  (2)  such  as  the  parties  suing  would  have 
been  entitled  to  in  their  own  right.  Next  of  kin  cannot  re- 
cover for  their  own  physical  suffering  and  mental  anguish  re- 
sulting from  the  death.    (Post,  p.  348.) 


FROM   WEAKLEY. 


Appeal   from    Circuit    Court    of    Weakley   County. 

W.     H.     SWIGGART,     J. 

« 
Joseph  E.  Jones,    A.   A.   Hornsby,  and  Fentress 

&  Cooper  for   the   Railroad. 

R.    E.    Maiden   and   F.    P.    Hall  for   Freeman. 
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Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injury  resulting  in  the  immediate  death  of 
B.  T.  Robertson.  It  is  brought  by  his  administra- 
tor, for  the  benefit  of  his  next  of  kin,  who  are 
stated  to  be  bis  mother  and  brother  and  sister. 
There  was  a  trial  before  the  Court  and  a  jury, 
and  a  verdict*  and  judgment  for  $1,999,  the  amount 
sued  for,  and  the  Railroad  Company  has  appealed 
and  assigned  errors.  While  quite  a  number  of  er- 
rors are  assigned,  only  a  few  of  them  are  material 
or   need   be   considered. 

The  facts  necessary  to  be  stated  are,  that  Rob- 
ertson was  in  the  employ  of  the  road  as  one  of  a 
iH'idge  crew,  whose  duty  it  was  to  go  up  and 
down  the  road  repairing  bridges,  trestles,  etc.  It 
was  necessary,  in  the  discharge  of  his  duties,  to 
load  and  unload  timbers  and  lumber  along  the  line 
of  the  road.  It  appears  that  on  the  morning  of 
the  accident  the  deceased,  with  several  others,  was 
engaged  in  loading  timbers  upon  a  flat  car  at  Obion 
Station.  Three  or  four  box  cars  were  attached  to 
the  flat  car,  and  they  were  standing  upon  a  side 
track  about  thirty  feet  north  of  where  it  was 
crossed  by  Main  street,  one  of  the  most  public 
thoroughfares  in  the  town.  The  crew  was  in 
charge  of  a  pro  tern  foreman  named  Burton.  The 
timber  being  loaded  was  quite  heavy,  some  being 
fourteen  feet  long  and  twelve  inches  square.  Two 
of  the  laborers  stood  upon  the  flat  car  to  receive 
the   timbers,    and    others    stood    upon    the   ground  to 
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push  and  lift  them  up.  They  were  not  furnished 
with  any  skids,  and,  having  to  lift  the  heavy  tim- 
bers, it  was  easier  to  raise  them  up  and  push 
them   on   the   car  from  the    end  than  from   the   side. 

While  the  deceased,  with  some  others,  was  stand- 
ing between  the  tracks,  in  front  of  the  car  loading 
timbers  from  the  end,  a  local  freight  backed  in  on 
the  track  on  which  the  flat  car  and  box  cars  were 
standing,  for  the  purpose  of  coupling  to  them.  This 
train  came  in  at  a  rapid  and  unusual  rate  of  speed, 
without  warning  or  signal,  and  struck  the  box  cars 
with  violence,  and  caused  them  to  push  the  flat  car 
back  against  the  deceased,  running  over  him  and 
crushing  him,  as  he  was  engaged  in  the  act  of 
loading  a  piece  of  timber  on  the  flat.  The  view 
of  the  deceased,  as  well  as  the  other  hands  engaged 
in  loading  was  .  obstructed  by  the  box  cars,  which 
intervened  between  them  and  the  incoming  train,  so 
that  they  did  not  know  of  its  approach.  It  seems 
that  the  train  struck  the  standing  cars  with  such 
force  as  to  derail  the  south  end  of  the  flat  car  by 
knocking  it  off  the  track  about  five  feet,  or  it  ivas 
thrown  off  by  running  over  the  deceased.  The  evi- 
dence is  quite  clear  that  the  conductor  and  engineer 
of  the  train  knew  that  these  parties  were  engaged 
in  loading  the  flat  car,  and  it  is  also  clear  that  the 
bridge  crew  had  no  connection  with  the  employes 
operating  the   train. 

We  are  of  opinion  the  appellant  is  not  in  position 
to  question  the  findings  of  the  jury  upon  the  evidence* 
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It  appears  that  its  motions  for  a  new  trial  and 
in  arrest  of  judgment  were  made  at  the  same  time 
and  in  the  same  motion.  A  motion  for  a  new  trial 
and  in  arrest  of  judgment  cannot  be  made  together 
and  at  the  same  time,  and  a  motion  in  arrest  of 
judgment  is  a  waiver  of  a  motion  for  a  new  trial. 
Snapp  V.  Moon^  2  Overton,  236;  Ins,  Co,  v.  Crunky 
7  Pick.,  378.  But  it  is  not  seriously  insisted  that 
there  is  no  evidence  to  support  the  verdict  so  far 
as  the  negligence  of  the  company  is  involved,  but 
the  defense   is   on   other   grounds. 

The  declaration  avers  that  the  deceased  left  no 
widow  or  children  or  father  surviving  him,  but  left 
a  mother,  brother  and  sister.  The  contention  was 
made  in  the  Court  below,  and  in  this  Court,  that 
the  mother  was  the  next  of  kin  to  the  defendant, 
and  that  it  was  error  to  allow  the  plaintiff  to  show 
that  deceased  had  a  brother  and  sister,  as  they  could 
have  no  interest  in  the  recovery,  and  that  the  fact 
that  there  was  a  brother  and  sister  induced  the  jury 
to  give  greater  damages  than  they  otherwise  would 
have  given. 

We  think  that  the  conclusion  is  hardly  warranted 
upon  any  reasonable  hypothesis,  and  cannot  see  that 
the  fact  would  have  at  all  increased  the  amount  of 
damages  awarded,  and  such  assumption  is  not  well 
grounded. 

The  action  in  the  case  is  based  on  the  provisions 
of  the  statute  (Shannon,  Sections  4025  to  4029  in- 
clusive).     These    sections    prescribe    the    persons  for 
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whose  benefit  the  action  may  be  brought,  and  in 
substance  that  the  right  of  action  vests  primarily  in 
the  widow,  next  in  the  children,  or  in  the  personal 
representative  for  the  benefit  of  the  widow  or  next 
of   kin. 

It  has  been  held  that,  if  no  widow  or  children 
survive,  then  the  right  of  action  belongs  to  the 
father,  or  the  personal  representative,  for  the  use 
and  benefit  of  the  father,  as  next  of  kin.  Raihoad 
V.    Bean,    10   Pick.,    3&5,    396. 

The  Judge  was  of  opinion  these  sections  of  the 
Code  should  be  construed  in  connection  with  and  in 
the  light  of  the  statutes  relating  to  the  distribution 
of  estates.  Subsection  5  of  Section  4172  provides 
that,  in  the  distribution  of  personal  estates:  ''If 
there  is  no  father,  the  property  shall  go  to  the 
mother  and  brothers  and  sisters,  or  the  children  of 
such  brothers  and  sisters  representing  them,  equally, 
the  mother  taking  an  equal  share  with  each  brother 
and   sister." 

We  think  this  is  the  proper  view  of  the  statutes. 
The  recovery,  when  realized,  becomes  personal  prop- 
erty, and  follows  the  usual  course  of  distribution  of 
personalty.  Loague  v.  Railroad,  7  Pick.,  461;  Rail- 
road V.  Bean,  10  Pick.,  388.  The  parties  who  are 
entitled  to  take  under  the  statutes  of  distribution 
are,  in  the  contemplation  of  the  other  statutes,  the 
next  of  kin,  and  there  was  no  error  in  allowing 
evidence  to  show  that  there  was  a  brother  and  sister 
of   the   deceased,    as   well   as   a   mother. 


346  JACKSON : 


Freeman  v.  Railroad. 


We  think  the  deceased  was  not  a  fellow-servant 
with  the  conductor  and  engineer  of  the  train.  They 
were  in  separate  and  independent  departments.  They 
had  no  connection  with  each  other  in  their  work 
and  duties.  Railroad  Co,  v.  Carroll^  6  Heis.,  347; 
Bailroad  Co.  v.  DeAmwnd^  2  Pick.,  73.  It  has 
been  held  that  a  car  inspector  is  not  a  fellow-servant 
with  the  crew  of  a  switch  engine  in  the  same  yard, 
although  it  was  his  duty  to  inspect  the  cars  pulled 
around  and  about  by  the  engine,  and  have  cars 
placed  for  repairs.  Taylor  v.  Railroad  Co.^  9  Pick., 
307.  The  bridge  crew  had  nothing  to  do  with  the 
operation  of  the  trains.  The  train  men  had  nothing 
to  do  with  the  bridge  crew.  Their  duties  and  labors 
were  entirely  distinct  and  separate.  But  it  was  the 
duty  of  the  deceased,  as  well  as  the  other  members 
of  the  bridge  crew,  to  load  their  timbers,  and  they 
were  so  engaged  when  the  injury   was   done. 

It  is  said  that  the  deceased  was  guilty  of  con- 
tributory negligence  in  placing  himself  in  front  of 
the  oar  which  was  being  loaded,  and  between  the 
tracks,  instead  of  standing  at  the  side  of  the  car 
and  placing  the  timbers  from  that  position.  The 
charge  left  it  to  the  jury  to  pass  upon  the  question 
of  contributory  negligence  and  proximate  cause.  Bat 
we  do  not  think  that  this  contention  is  well  made. 
It  is  shown  that,  owing  to  the  size  and  weight  of 
the  timbers,  it  was  much  easier  to  load  them  from 
the  end  than  from  the  side  of  the  car.  The  train 
hands   knew   that  this  car  was  being  loaded,  and   that 
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the  bridge  crew  was  engaged  in  the  work.  There 
was  no  care  taken  in  backing  down  to  the  standing 
cars.  The  speed  was  rapid,  not  to  say  reckless. 
There  was  no  signal  nor  warning  given  of  any  kind. 
The  deceased  thought  himself  in  a  place  of  safety, 
and  was,  but   for  the  negligent  acts  of  the  train  men. 

The  obligation  to  look  and  listen,  in  the  sense 
in  which  that  duty  is  placed  upon  persons  who  enter 
upon  the  tracks  of  a  railroad,  was  not  applicable  in 
this  case.  The  deceased  could  not  look  and  listen, 
and,  at  the  same  time,  load  the  cars.  He  bad  the 
right  to  assume  that  he  would  be  given  a  safe  place 
to  work,  and  that  it  would  be  kept  safe  while  he 
was  engaged.  Moreover,  his  being  at  the  end  of 
the  car  and  between  the  tracks  was  not,  under  the 
evidence  in  this  case,  the  proximate  cause  of  the  ac- 
cident, but  the  rapid,  reckless  running  of  the  train 
back  upon  the  standing  cars,  without  signal  or  warn- 
ing. With  proper  care  and  caution  on  the  part  of 
the  train  hands,  the  coupling  could  have  been  made 
without  risk  or  damage  to  the  deceased.  Taylor  v. 
Railroad,    9   Pick.,    312. 

It  is  said  that  the  Court  should  have  charged  the 
jury  that  the  mother  and  brother  and  sister  of  the 
deceased  were  not  entitled  to  the  wages  of  deceased 
as  a  matter  of  law,  and  that  they  were  not  depend- 
ant upon  him  in  a  legal  sense.  It  is  only  neces- 
sary to  say  that  no  such  claim  was  made  in  the 
declaration,  and  damages  were  not  sought  upon  this 
ground. 
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Evidence  was  introduced  to  show  the  earning  ca- 
pacity of  the  deceased,  and,  without  any  objection, 
it  was  shown  that  he  supported  his  mother,  and  the 
witnesses  were  cross-examined  upon  this  point,  and 
no  exceptions   were   made  to   the   evidence. 

The  damages  recoverable  in  such  case  are  those 
which  the  deceased  would  have  been  entitled  to  had 
he  survived,  as  well  as  those  which  the  parties  suing 
would  have  been  entitled  to  in  their  own  right.  It 
does  not  appear  that  anything  more  was  allowed 
than  would  have  been  recoverable  in  right  of  the 
deceased,  and  the  recovery  is  small  compared  to  the 
injury  done,  and  the  reckless  manner  in  which  it 
was   done. 

We  think  that  the  general  charge  sufficiently  in- 
structed the  jury  that  they  could  give  no  damages 
for  the  physical  suffering  or  mental  anguish  of  the 
next  of  kin.  It  was  not  insisted  that  damages  could 
be  awarded  for  this,  and  there  is  no  evidence  that 
it   was  taken   into   consideration   by   the  jury. 

We  have  not  commented  on  the  several  requests 
separately,  but  would  simply  say  that  the  charge  is 
full  and  accurate  upon  the  material  features  of  the 
case,  and  the  special  requests  were  not  material  and 
some  of  them  not  correct,  and  we  see  no  error  in 
the  proceedings  and  the  judgment  of  the  Court  be- 
low,   and   the   judgment   is   affirmed   with   costs. 
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Brom^  V.   Brown. 
{Jacksoii.      May    26,    1901.) 

1.  Resulting  Trust.     Waived,  when, 

A  resulting  trust  is  waived  by  the  party,  In  whose  favor  it  arises, 
accepting  a  mortgage  on  the  land  for  the  amount  due  him. 
iPosU  PP'  351y  352.) 

Cases  cited:  Gregg  v.  Jones,  5  Heis.,  443;  Lane  v.  Logue,  12  Lea, 
685. 

2.  MoBTGAGES  AKD  DsEDB  OF  Tbust.     Not  barred,  when. 

The  foreclosure  of  a  mortgage,  which  secures  past  due  debts,  is 
not  barred  by  the  lapse  of  ten  years  from  its  date,  where  it 
provides  for  its  enforcement  by  sale  of  the  lands  after  six 
months*  notice  to  the  debtor  to  pay  the  debts  secured  and  the 
required  notice  has  not  been  given.  The  statute  begins  to  run 
in  such  case  only  from  expiration  of  the  six  months*  notice. 
{Post,  pp.  350-352^  353.) 

Act  construed:  Acts  1885,  Ch.  9. 

Case  cited:  Johnston  v.  Grosvenor,  105  Tenn.,  362. 


FROM    MADISON. 


Appeal   from   Chancery  Court   of  Madison   County. 
A.    G.    Hawkins,    Ch. 

Bullock    &  Timberlake    for    complainant. 

John   L.    Brown   for   defendant. 

McAusTER,    J.      This    bill    was    filed    to   foreclose 
a    deed    of    trust.       A    demurrer    was    interposed    by 
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the  guardian  ad  litem  of  the  minor  defendant,  as- 
signing as  cause:  (1)  That  the  deed  of  trust  was 
barred  by  the  statute  of  limitations;  (2)  that  the 
deed  of  trust  required  six  months'  notice  of  demand 
of  payment,  and  that  this  provision  was  not  com- 
plied with.  The  Chancellor  sustained  the  demurrer, 
adjudging  that  the  trust  deed  was  barred,  and  dis- 
missed  the  bill   as   to   all  parties. 

It  is  insisted  in  this  Court,  on  behalf  of  com- 
plainants, that  the  Act  of  1885,  barring  deeds  of 
trust,  mortgages,  etc.,  in  ten  years,  provides  that 
it  must  be  enforced  within  ten  years  from  the  ma- 
turity of  the  debt^  and  not  within  ten  years  from 
the  date  of  the  instrument.  It  is  insisted  in  the 
present  case  that  the  deed  of  trust  provides  that  the 
right  to  foreclose  does  not  accrue  until  after  six 
months'  notice  to  pay  has  been  given  the  maker. 
No  specific  time  for  the  payment  of  the  debt  is 
expressed  in  the  trust  deed.  All  of  the  debts  se- 
cured were  past  due  at  the  date  of  the  trust  deed. 
The  only  provision  of  the  trust  deed  touching  the 
maturity  of  the  debts  is,  viz.:  *<Now,  should  I  pay 
or  cause  to  be  paid  any  or  all  of  the  aforesaid 
sums  set  out,  after  six  months'  notice  to  me  to 
pay  the  same  by  any  or  all  of  the  said  parties, 
severally  or  jointly,  then  this  conveyance  to  be  void; 
otherwise  to   remain   in   full   force   and   effect." 

It  is  shown  by  the  bill  that  no  demand  was  ever 
made,  or  notice  given  as  provided  by  the  trust 
deed,    and   two   reasons    are    given    for   this   omission. 
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namely:  (1)  That,  while  complainants  were  aware 
that  a  conveyance  had  been  made  for  their  benefit, 
they  were  under  the  impression  that,  instead  of  it 
being  a  trust  deed,  it  was  a  deed  reserving  to  the 
grantor   a   life   estate;    (2)   that    the    grantor   was   the 

m 

father  of  complainants,  and  they  were  unwilling  to 
foreclose  the  deed  of  trust  in  his  lifetime;  (3)  it 
is  further  insisted  that,  since  the  death  of  their 
father,  no  administrator  has  been  appointed,  and 
there  has  been  no  one  to  whom  they  could  make  a 
demand   for   the   payment   of  said   indebtedness. 

Again,  it  is  argued  the  trust  deed  is  not  barred 
by  the  statute  of  ten  years  for  two  reasons.  Firsts 
it  appears  from  the  face  of  the  trust  deed  that  L. 
L.*  Brown,  the  maker,  purchased  the  land  conveyed 
with  funds  held  by  him  as  guardian,  which  fund 
belonged  to  claimants,  and  they  insist  that,  by 
the  use  of  said  money  in  purchasing  the  land,  a 
resulting  trust  was  created  in  favor  of  complainants, 
and  that  no  statute  of  limitations  will  bar  a  result- 
ing trust.  But  the  execution  of  the  deed  of  trust 
on  the  land  so  purchased  with  the  funds  of  com- 
plainants, and  the  acceptance  by  them  of  that  deed 
of  trust,  was  the  acceptance  of  a  security  for  their 
money,  which  they  held  under  the  provisions  of  the 
trust  deed.  So  that  their  rights  must  be  determined 
by  the  trust  deed,  and  not  upon  the  principles  of  a 
resulting  trust.  An  analogy  may  be  found  in  the 
case  of  a  vendor's  lien.  If  the  vendor  give  a  bond 
for    title,    or   take    a    mortgage    or   deed   of    trust   to 
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secure  his  purchase  money,  what  is  known  as  the 
vendors' s  lien  no  longer  exists.  The  vendor's  secu- 
rity in  the  one  ease  is  the  title  retained,  in  the 
other  case  the  title  is  conveyed  for  his  security. 
White's  Equity  Cases,  244;  Adams'  Equity,  side 
page  128,  note  2;  Little  v.  Brown,  2  Leigh,  353. 
If  the  vendor  takes  a  mortgage  upon  the  land  sold, 
it  is  as  much  a  waiver  of  bis  lien  as  if  he  were 
to  take  personal  security  or  a  mortgage  upon  other 
lands.  Adams'  Equity,  side  page  128,  note  2;  2 
Vernon,  281.  These  principles  were  recognized  and 
applied  in  the  case  of  A7ina  Gregg  v.  Charles  Janes, 
5  Heis.,  443.  See,  also,  Lan^  v.  Logtie,  12  Lea, 
685.  So  that  the  acceptance  of  a  deed  of  trust  on 
this  land  was,  in  our  opinion,  a  waiver  of  any  right 
that  complainant  might  have  to  set  up  a  resulting 
trust.  And  the  question  remains  whether  or  not 
the  deed  of  trust  is  barred  by  the  statute  of  ten 
years. 

The  statute  provides  that  the  trust  deed  shall  be 
barred  unless  the  suit  is  brought  within  ten  years 
from  the  maturity  of  the  debt.  In  the  present  case 
the  trust  deed  provides,  viz.:  '*Now,  should  I  pay  or 
cause  to  be  paid  any  or  all  of  the  aforesaid  sums 
above  set  out,  after  six  months'  notice  to  me  to  pay 
the  same,  by  any  or  all  of  the  said  parties,  severally 
or  jointly,  then  this  conveyance  to  be  null  and  void, 
otherwise  to  remain  in  full  force  and  effect."  It  will 
be  observed  that  the  right  to  foreclose  this  deed 
of   trust  does  not  accrue  until   six  months   after  notice 
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to   pay   or   demand   has   been   made   upon    the   maker. 
No    specific    time    is    fixed    in    the    trust   deed   for 
the   maturity  of   the  debts   therein   secured,  and,  until 
demand    of    payment    was    made,    they    had    not    ma- 
tured,   in   the   sense   of    the   statute.       In   Johnatcni    v. 
OrosvenoVj    21    Pickle,    362,    it   was   insisted    the   deed 
of   trust   sought   to   be   foreclosed    was   barred   by   the 
statute    of    ten    years.      We    said     that    a    conclusive 
answer   to  that  contention    was    that    no   definite   time 
was   fixed   in  the   trust   deed   for  the   maturity  of   the 
debt.       It  is  true,    said    the   Court,    the   note   secured 
by   the  trust   deed   is   dated   in   1884,    and   is   payable 
one  day  after  date,  but,  under  the  scheme  of  building 
and    loan    associations,    it    was   not   expected   that   the 
note  would  be  paid  or  the  debt  mature  at  once.     The 
agreement   of  the  mortgagor   is   to   make   his  monthly 
payments   until   the  stock  matures,  and    he   undertakes 
to   secure    the    payment    of    a    series    of    small    sums 
during  an   indefinite   period.      «*  Since  a  building   asso- 
ciation  loan   is   intended   not   to   be   repaid,   but  to    be 
extinguished    by   the   maturity   of   the  borrowed  stock, 
it  does   not    fall    due    until    that   event   occurs,    when 
there   is    default    in    the    payment    of    dues,    interest, 
or   other    charges,    ur    the    association    becomes    insol- 
vent  or   is    dissolved,    thus    creating   a   breach    of   the 
contract,    and,    consequently,    the    mortgage    given    to 
secure   the   loan   cannot   be    foreclosed    until    the   hap- 
pening  of   one   of   these   events,"    etc. 

The    time    fixed    in   the   present   deed   of   trust   for 
the   maturity  of   the  deed   was   when   demand   of  pay- 
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ment  should  be  made,  and,  as  no  such  demand  was 
made  during  the  life  of  the  maker,  we  hold  this 
trust  deed  is   not  barred. 

The    decree    of    the    Chancellor    is    reversed,    the 
demurrer   overruled,    and   the   cause   remanded. 
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Hasgall    V.    Hafford. 
{Jackson.      May    26,    1901. 

1.  HuSBAim  AND  Wife.     Wife's  domicile. 

The  hii8band*B  domicile  determines  that  of  the  wife,  regardless 
of  the  place  of  her  actual  residence.     (Post  pp.  356,  357.) 

Case  cited:  Farris  v.  Sipes,  99  Tenn.,  298. 

2.  Same.    Exemptions  aUowed  only  to  widow  of  resident. 

Exemptions  of  homestead,  etc.,  and  provision  for  a  years'  sup- 
port made  by  Constitution  or  statutes  in  favor  of  widows, 
inure  to  the  benefit  of  the  widows  of  residents,  and  not  to  the 
widows  of  nonresidents.     {Post,  p.  357.) 

Cases  cited:  Graham  v.  Stuhl,  92  Tenn.,  673;  Farris  v.  Sipes,  99 
Tenn.,  298. 

3.  Homestead.    Nonresident  not  entitled  to. 

To  constitute  one  a  resident  of  the  State,  entitling  him  and  his 
widow  to  homestead,  he  must  have  acquired  a  domicile  in  the 
State  in  the  sense  of  residing  here  with  intention  to  remain 
permanently.  It  is  not  sufficient  that  he  has  a  mere  home  or 
habitation  in  the  State,  with  no  intention  of  immediate  re- 
moval.    {Post,  pp.  359-363.) 

Case  cited:  Stratton  v.  Brigham,  2  Sneed,  421. 

4.  Domicile.    Does  not  eri«t,  when. 

Domicile  within  the  meaning  of  the  homestead  laws  does  not 
exist  in  favor  of  a  person  or  his  widow,  although  he  had  lived 
in  the  State  for  several  years,  voted  in  a  primary  election,  and 
was  elected  to  the  office  of  Alderman,  which  he  declined,  when 
it  appears  that  he  had  never  moved  his  family  into  the  State, 
and  had  repeatedly  declared  that  he  had  come  into  the  State 
for  temporary  business  purposes,  and  expected  to  return  to  his 
former  place  of  residence  when  his  purposes  were  accomplished. 
{PosU  PP'  369-363.) 

Case  cited:  Devine  v.  Dennis,  1  Shan.  Cas.,  378. 
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5.  Chancbrt  Pleading  and  Practice.    Concurrent  Jinding  of  Court 
and  Master. 

The  rule  as  to  concarreQt  fiading  of  ChaDcellor  and  Master  has 
no  application  when  the  concurrence  is  as  to  a  fact,  or,  rather, 
mixed  question  of  law  and  fact,  which  should  have  been  de- 
termined by  the  Chaucellor  without  a  reference.  Hence  such 
concurrent  finding  as  to  fact,  or  question  of  domicile  or  resi- 
dence, will  be  utterly  disregarded.     {Post,  pp.  358,  359.) 


FROM  LAUDERDALE. 


Appeal  from  the  Chancery  Court  of  Lauderdale 
County.      John   S.    Cooper,   Ch. 

Scruggs  &  Rosebrough  and  W.  G.  Lynn  for 
Hascall. 

Watson  &  Fitzhugh,  M.  M.  Marshall,  Thomas 
Steele,  Blair  Pierson,  C.  P.  McKinney,  Kirkpat- 
RiCK   &  Tanner,    and    J.    W.    Watkins    for    Hafford. 

McAlister,  J.  The  question  presented  for  de- 
termination upon  this  record  is,  whether  Bella  Has- 
call, widow  of  H.  C.  Hascall,  is  entitled  to  home- 
stead, the  exempt  property,  and  to  a  year's  support 
out  of  the  estate  of  her  deceased  husband.  The 
solution  of  this  question  involves  the  further  inquiry, 
whether  the  said  H.  C.  Hascall,  at  the  time  of  his 
death,  was  a  citizen  of  the  State  of  Tennessee.  It 
is   conceded   that   the   said   Bella   Hascall,    at   the   time 


APRIL  TERM,  1901.  357 

Hascall  v,  Hafford. 

of  her  husband's  death,  was.  a  resident  of  the  State 
of  Michigan;  but,  if  the  husband  was  a  citizen  of 
the  State  of  Tennessee,  this  fact,  as  matter  of  law, 
determines  the  domicile  of  the  wife.  Farris  v.  Sipea^ 
15  Pickle,  298.  It  is  settled  in  this  State  that  the 
statute  providing  for  a  year's  support  for  the  widow 
applies  only  to  the  widow  of  such  person  as  may 
be  residing  in  Tennessee  at  the  time  of  his  death, 
and  does  not  apply  to  the  widow  of  a  nonresident, 
Graham  v.  Stuhl,  8  Pickle,  680.  So  in  Far7*is  v. 
Sipes^  15  Pickle,  298,  it  was  held  that  the  constitu- 
tional provision  and  statutes  exempting  homestead  in- 
ure to  the  benefit  of  citizens,  and  nonresidents  are  ex- 
cluded  from   their   operation. 

It  appears  from  the  record  that  H.  C.  Hascall 
died  in  Lauderdale  County,  Tennessee,  on  November 
13,  1899,  and,  by  last  will  and  testament,  devised 
his  entire  estate,  both  real  and  personal,  to  his  wife, 
Bella  Hascall.  The  testator  left  surviving  him  six 
children,  two  of  whom  are  minors.  The  will  was 
duly  admitted  to  probate,  and  the  widow  dissented 
therefrom.  Coleman  Hafford  qualified  as  a<lministra- 
tor,  and  filed  a  bill  in  the  Chancery  Court  for  the 
administration  of  the  estate.  The  widow  claimed 
the  homestead,  the  exempt  property,  and  a  year's 
support  out  of  the  assets  of  the  estate.  The  ad- 
ministrator resisted  the  claim  of  the  widow,  on  the 
ground  that  the  testator  and  his  wife,  at  the  time 
of  his  death,  were  residents  and  citizens  of  the  State 
of  Michigan.      Mrs.   Hascall  averred  that  her  husband. 
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the  said  H.  C.  Hascall,  was,  at  the  time  of  his  death, 
a  resident  citizen  of  Gates,  Tennessee,  where  he  had 
been  engaged  in  the  manufacturing  business  many 
years. 

Respondent  admitted  that  she  resided  at  Flint,  in 
the  State  of  Michigan,  and  had  remained  there,  at 
her  husband's  request,  for  the  purpose  of  completing 
the  education  of  their  children ;  that  from  time  to 
time  she  had  contemplated  taking  up  her  permanent 
residence  with  her  husband  at  Gates,  Tenn.,  but  had 
delayed  doing  so  until  the  education  of  their  chil- 
dren might  be  finished.  During  the  progress  of  the 
cause,  a  reference  was  made  to  the  Master  to  take 
proof  and  report  whether  or  not  H.  C.  Hascall  was 
a  citizen  of  the  State  of  Tennessee  at  the  time  of 
his  death,  or  whether  he  and  his  family  were  citi- 
zens of  Flint,  Michigan,  and  only  temporarily  in 
Lauderdale  County,  Tennessee.  In  obedience  to  this 
reference,  the  Master  reported  that  H.  C.  Hascall 
was  not  a  citizen  of  Tennessee  at  his  death,  but 
that  he  and  his  family  were  citizens  of  Flint,  Mich. 
Exceptions  were  filed  to  this  report  by  counsel  for 
the  widow,  and  also  by  the  guardian  ad  litem  for 
the  minors,  which  exceptions  were  overruled  by  the 
Chancellor,  and  the  report  confirmed.  This  action 
of  the  Chancellor  is  assigned  as  error.  On  the 
other  hand,  it  is  insisted  by  counsel  for  the  admin- 
istrator that  this  is  a  concurrent  finding  by  Master 
and  Chancellor  on  a  question  of  fact,  which  is  con- 
clusive   and    binding    on    this   Court.      This    rule    of 
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practice  is  not  applicable  in  the  present  instance. 
The  Chancellor,  without  settling  the  principles  of 
law  for  the  guidance  of  the  Master,  erroneously 
referred  the  whole  matter  for  proof  and  report.  It 
is  the  duty  of  the  Court  to  settle  issues  addressed 
to  him  before  a  reference  to  the  Master  is  ordered. 
The  question  of  residence  or  nonresidence  of  H.  C. 
Hascall,  was  a  mixed  question  of  law  and  fact,  and 
was  for  the  determination  of  the  Court  upon  the 
proof. 

We  are  not,  therefore,  concluded  by  the  concur- 
rent finding  of  Master  and  Chancellor  on  this  sub- 
ject, since  it  was  not  a  proper  question  to  be  re- 
ferred to  the  Master.  So  that,  disregarding  the 
report  of  the  Master,  we  proceed  to  examine  the 
question  as  an  original  proposition.  It  is  said,  in 
the  first  place,  that  there  is  a  distinction  between 
citizen  and  resident,  and  that  the  latter  term  was 
used  by  this  Court  in  Graham  v.  Stuhl.  It  was 
held  in  that  case  that  the  statute,  providing  for  a 
year's  support  for  the  widow,  applies  only  to  the 
widow  of  such  person  as  may  be  residing  in  Ten- 
nessee at  the  time  of  his  death,  and  does  not  apply 
to  the  widow  of  a  nonresident.  But  it  is  very 
clear  that  this  Court,  in  the  latter  case,  used 
the  word  residence  as  interchangeable  with  dom- 
icile, and  did  not  intend  to  draw  any  distinction 
between  the  terms  citizen  and  resident.  It  is  true 
this  distinction  has  been  recognized  by  this  Court  in 
attachment   cases.       In   Stratton  v.  BrigKam^  2  Sneed, 
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421,  Judge  Totten  said:  <<  There  is,  no  doubt,  a  dis- 
tinction between  residence  and  domicile.  Domicile  is 
the  habitation  fixed  in  any  place  with  an  intention 
of  always  staying  there.  In  this  sense  he  who 
stops,  even  for  a  long  time  in  a  place  for  the  man- 
agement of  his  affairs,  has  only  a  habitation  there, 
but  no  domicile.  Thus  the  envoy  of  a  foreign 
prince  has  not  his  domicile  at  the  court  where  he 
resides.  This  is  national  domicile,  in  the  sense  of 
the  public  law,  by  which  the  national  character  of 
the  person  and  the  right  of  succession  to  movable 
property,  are  determined.  But  when  used  in  con- 
nection with  subjects  of  domestic  policy,  as  taxation, 
settlement,  voting  and  the  attachment  law,  the  word 
domicile  has  a  more  confined  and  restricted  meaning 
and  implies  the  same  as  residence;  that  is,  the 
home  or  habitation  fixed  in  any  place  without  a 
present  intention   of  removing   therefrom." 

It  was  held  that  a  defendant  in  an  attachment 
bill  who  had  moved  his  family  and  effects  to  this 
State  from  the  State  of  his  former  abode,  hired 
servants,  rented  a  house  for  a  year,  with  the  priv- 
ilege of  retaining  it  longer,  opened  an  account  at 
the  bank,  rented  a  box  at  the  postoffice,  and  had 
undertaken  and  was  engaged  in  prosecuting  a  rail- 
road contract,  which  might  occupy  two  or  more 
years,  was  held  to  be  a  nonresident  in  the  sense  of 
our  attachment  laws.  That  was  an  attachment  bill 
against  the  defendant  as  a  nonresident.  It  was  held 
he    was   a    nonresident.      See    Southern   Railroad    Co, 
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V.  McDonald,  69  S.  W.  R.,  370,  where  the  defend- 
ant was  held  to  be  a  nonresident  in  the  sense  of 
our  attachment  laws,  although  he  claimed  to  be  only 
temporarily   absent  from   the   State. 

But  this  distinction  is  not  applicable  to  cases  of 
homestead  and  exemption,  but  the  question  in  such 
cases  is  one  of  domicile.  Mr.  Brown,  in  his  Law 
Dictionary  (Rawles'  Revision),  page  905,  defines  res- 
ident as  a  person  coming  into  a  place  with  intention 
to  establish  his  domicile  or  permanent  residence,  and 
who,  in  consequence,  actually  remains  there.  Time 
is  not  so  essential  as  the  intent,  executed  by  making 
or  beginning  an  actual  establishment,  though  it  be 
abandoned  in  a  longer  or  shorter  period."  Domi- 
cile is  defined  as  that  ''place  where  a  man  has  his 
true,  fixed,  and  permanent  home  and  principal  es- 
tablishment, and  to  which,  whenever  he  is  absent, 
he  has  the  intention  of  returning."  So  that,  at 
last,  the  question  is  whether  the  deceased  had  ac- 
quired a  domicile  in  this  State;  for,  in  order  to  be  a 
citizen  or  resident,  the  party  must  have  acquired  a 
domicile.  To  constitute  domicile,  two  things  must 
concur — residence  and  intention  to  make  it  home  of 
party. 

It  appears  from  the  record  that,  when  the  de- 
ceased removed  to  Tennessee,  he  left  his  wife  and 
children  at  their  home  in  Flint,  Michigan,  where  he 
had  always  lived.  The  family  remained  there  until 
the  date  of  H.  C.  HascalFs  death;  but  in  the  mean- 
time,   they   occasionally   visited    each    other,    back   and 
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forth.  The  object  of  H.  C.  Hascall  in  coming  to 
Tennessee  was  to  avail  himself  of  its  timl)ered  lands 
in  executing  certain  contracts  with  the  Standard  Oil 
Company,  to  furnish  staves  and  headings.  His  busi- 
ness associates — those  most  intimately  connected  with 
him  during  his  sojourn  in  Lauderdale  County — testify 
to  repeated  declarations  by  him  that  his  home  was 
in  Flint,  Michigan,  and  that  he  was  only  tempora- 
rily in  the  State  of  Tennessee,  to  make  money.  It 
is  also  shown  in  proof  that,  during  the  last  illness 
of  H.  C.  Hascall,  his  wife  visited  him  in  Tennessee, 
and  expressed  her  purpose  to  take  him  back  to 
Michigan  to  live  in  the  event  he  recovered.  The 
principal  facts  relied  on  to  show  that  deceased  had 
acquired  a  domicile  in  this  State  are:  (1)  That  he 
lived  here  for  several  years,  and  (2)  that  he  once 
voted  in  a  primary  election,  and  (3)  that  he  was 
once  elected  alderman  of  the  town  of  Gates.  It 
should  be  stated,  however,  that  he  refused  to  accept 
the  office  of  alderman  and  declined  to  serve.  But 
we  think  the  declarations  of  deceased  in  respect  of 
his  home  and  his  intention  to  return  to  it  outweigh 
the  fact  of  voting  in  a  primary  or  running  for 
office,  as  indicating  the  real  purpose  of  the  party. 
It  was  held  in  Divine  et  al.  v.  Dennis^  1  Shannon, 
378,  that  facts  indicating  that  a  party  was  a  per- 
manent citizen  of  Tennessee — such  as  voting  in  our 
elections,  suing  and  being  sued  in  our  Courts,  paying 
taxes,  and  renting  land,  etc — are  overcome  by  his 
repeated    declarations    that   he   was   a   citizen   of   Ken- 
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tQcky  and  of  his  purpose  to  return,  to  that  State 
when   hie  government   contract  wa«   finished,"   etc. 

We  are  of  opinion  the  Chancellor  was  correct  in 
holding  that  H.  C.  Hascall  was,  at  the  time  of  his 
death,  a  nonresident  of  Tennessee,  and  that  his  widow 
was,  therefore,  not  entitled  to  homestead,  exempt 
property,    or   year's    support. 

Affirmed. 
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Myers  v.   Taylor. 

(Jackson.      June   15,   1901.) 

1.  Charge  op  Court.    Refusal  of  requests  proper^  wheti. 

The  Court's  refusal  or  failure  to  give  special  instructions  re- 
quested before,  and  not  insisted  upon  after,  the  regpilar  charge 
is  given  is  not  error.     (Posty  p.  366. ) 

2.  Contract.    Part  in  writing  and  part  in  parol. 

Morrison  addressed  this  proposition  to  Myers,  viz.:  ''I  want  to 
put  a  mill  on  your  land,  and  buy  the  timbers  you  have  in  town- 
ship 8  north  (describing  the  land),  timbers  to  be  paid  for  as 
fast  as  cut.  Lumber  to  be  shipped  green  to  any  responsible 
firm,  and  your  stumpage  to  be  paid  you  by  said  firm.  You  are 
to  be  notified  where  lumber  is  to  be  sold  before  lumber  is 
shipped.  Please  make  me  price  per  thousand  feet  on  oak." 
Myers  repHed:  *' White  oak,  $3  per  thousand;  red  oak.  fl.50 
per  thousand."  Held,  These  writingfs  constitute  no  such  com- 
pleted contract  as  will  exclude  parol  evidence  of  a  subsequent 
arrangement  by  which  title  to  the  lumber  was  to  remain  in 
the  seller  until  the  purchase  price  was  paid.    (PosU  PP*  966--'369,) 

3.  Same.    Sams. 

A  contract  partly  in  writing  and  partly  in  parol  is  treated  as  a 
parol  contract.    {Post^  p.  369.) 

Case  cited:  Smith  u  O^Donnell,  8  Lea,  468. 

4.  Evidence.    Parol  in  connection  uHth  written  contract. 

The  general  rule  that  parol  evidence  is  not  admissible  to  contra- 
dict, vary,  or  add  to  the  terms  of  a  written  contract  is  not  ap- 
plicable where  the  contract  comes  in  question  among  strangers 
to  it,  aud  there  are  exceptions  to  the  rule  in  its  application  to 
the  parties  to  the  contract.     {Post,  PP»  369,  370.) 

Cases  cited:  Leineau  v.  Smart,  11  Hum.,  308;  Hines  v.  Wilcox, 
100  Tenn.,  524. 
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5.  Same.    Erroneous  exclvMon  cv/red,  when. 

Where  this  Court  can  see  that  the  injury  resulting'  from  errone- 
ous exclusion  of  evidence  has  been  cured  by  remittitur  of  part 
of  recovery  there  will  be  no  reversal  for  such  error.  (PosU  p.- 
370.) 


FROM    SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      L.    A.   Estes,  J. 

Myers  &  Banks  and  Wilkersox  &  Mc6ehee> 
for   Myers. 

Percy  &    Watkins  for  Taylor. 

Beard,  J.  This  action  was  brought  by  defend- 
ants in  error  against  the  plaintiffs  in  error,  for  the 
alleged  conversion  by  the  latter  of  two  hundred 
thousand  feet  of  lumber,  of  which  the  former  (Tay- 
lor &  Crate)  claimed  to  be  the  owners.  The  con- 
version complained  of  was  made  through  a  replevin 
suit  instituted  by  the  plaintiffs  in  error,  in  a  Court 
of  Record  of  the  State  of  Arkansas,  within  which 
jurisdiction  of  the  lumber  was  then  located.  To 
this  suit  Taylor  &  Crate  were  not  parties.  The 
theory  of  defense  was,  that  the  lumber  in  contro- 
versy was  made  by  one  Morrison,  at  his  sawmill  in 
Arkansas,  from  logs  cut  from  trees  taken  from  the 
lands  of   the  defendants   in  that  State,   under  a   special 
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contract  by  which  the  defendants  were  to  retain 
title  until  Morrison  had  paid  them  '^stumpage''  or 
the  full  price  of  the  logs  so  taken,  and  that  their 
possession  of  the  lumber  was  rightful,  inasmuch  as 
the    stumpage    was    still    due.       On    the    other    hand, 

« 

the  contention  of  the  plaintiffs  below  was,  that  they 
had  purchased  the  lumber  from  Morrison,  who  had 
unrestricted  right  to  sell  the  same,  and  that  the 
caption,  by  the  defendants  through  their  replevin 
suit,  of  this  lumber  and  subsequent  sale  thereof,  was 
a   conversion. 

The  trial  below  resulted  in  a  verdict  and  judg- 
.  ment  for  the  plaintiffs.  The  defendants  have  brought 
the  suit  to  this  Court  and  have  assigned  seventeen 
errors  upon  the  action  of  the  Circuit  Judge.  The 
last  eight  of  these  errors  are  based  on  the  refusal 
of  the  Court  to  grant  as  many  special  requests; 
these  assignments,  however,  will  not  be  considered, 
as  the  record  affirmatively  shows  that  the  requests 
were  submitted  to  the  trial  Judge  before  he  gave 
his  general  charge,  and  not  afterwards,  as,  has  been 
often  declared,  is  the  correct  practice.  Of  the  re- 
maining nine  assignments  only  the  seventh  and  eighth 
will  be  noticed,  as  they  are  determinative  of  the 
case   in   this   Court,    and   the   others  are   immaterial. 

The  seventh  assignment  of  error  is  upon  the 
action  of  the  Court  in  refusing  to  let  the  witness, 
Morrison,  testify  as  to  the  terms  of  the  contract 
between  himself  and  the  defendant,  under  which  the 
timber     was    cut    from    their    land,    the    trial    Judge 
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saying,  <'You  have  *that  thing'  (the  contract)  in 
writing,  and  you  can't  let  the  witness  testify  about 
it   when   you   have   it   in    writing." 

The  eighth  assignment  is  upon  the  part  of  the 
Court's  charge  bearing  on  this  contract,  which  is  as 
follows:  ''The  contract  in  this  case  is  in  writing, 
and  by  its  terms  D.  E.  Myers  sold  to  O.  M.  Mor- 
rison the  white  and  red  oak  on  his  and  the  lands 
of  the  other  defendants,  to  be  manufactured  into 
lumber  and  sold.  The  white  oiak  was  to  be  paid 
for  at  $2  per  thousand,  and  the  red  oak  at  $1.50 
per  thousand.  The  written  contract  in  this  case  is 
a  contract  for  an  absolute  sale.  Defendants  insist 
that  title  to  the  lumber  was  retained  by  them  until 
the  price  they  sold  to  Morrison  was  paid.  This 
could  be  done  only  by  making  such  contract  after 
the  written  contract  was  made,  by  which  such  title 
was  retained.  This  could  have  been  done  any  time 
before  Morrison  became  involved  with  other  people 
in   selling   the   lumber   to   them." 

The  record  shows  that  Myers  and  the  other  de- 
fendants were  the  owners  of  certain  land  in  the 
State  of  Arkansas,  and  that  Morrison,  desirous  of 
cutting  trees  from  this  land,  to  convert  into  lumber, 
in  the  absence  of  Meyers  from  his  office  in  Mem- 
phis, left  for  him  the  following  proposition  in  writ- 
ing, viz.:  ''I  want  to  put  mill  on  your  land  and 
buy  the  timbers  you  have  in  township  8  north, 
range  6  east,  sec.  12,  sec.  1,  sec.  2,  sec.  3,  sec. 
4,    sec.    5.      Timbers    to   be  paid   for   as   fast  as   cut. 
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Lumber  to  be  shipped  green  to  any  responsible 
firm,  and  your  stumpage  to  be  paid  you  by  said 
firm.  You  are  to  be  notified  where  lumber  is  to 
be  sold  before  lumber  is  shipped.  Please  make  me 
price   per   thousand  feet   on   oak. 

*^  Yours,  O.    M.    MoRBisoN." 

<<  White  oak,  $2  per  thousand;  red  oak,  $1.50 
per   thousand.  D.    £.    MErERS.'' 

On  receiving  this  writing,  and  after  consultation 
with  his  associates,  Meyers  wrote  at  the  bottom  of 
the  proposition,  as  is  seen  above:  *'  White  oak,  $2 
per  thousand;  red  oak,  $1.50  per  thousand.  D.  E. 
Meyers."  Subsequently,  on  Morrison's  return,  this 
paper  was  delivered  to  him,  and  the  record  tends 
to  show  the  contract  was  then  made  as  to  the  re- 
tention of  title.  It  was  evidence  to  this  effect 
which  the  Circuit  Judge  excluded  from  the  jury. 
In  this  act  of  exclusion,  as  well  as  in  his  charge 
to   the   jury,    set   out   above,    he   was   in   error. 

The  written  proposition  made  by  Morrison  and 
the  memorandum  of  Captain  Meyers  did  not  make 
a  contract.  This,  we  think,  can  be  made  very 
clear.  Suppose,  after  Meyers  had  made  his  memo- 
randum at  the  foot  of  this  paper,  and  its  delivery 
to  Morrison,  without  more,  Morrison  had  declined 
to  go  on  with  this  venture,  could  Meyers  and  his 
associates  have  maintained  a  suit  for  its  breach  ?  Un- 
questionably, not.  Morrison  had  simply  expressed  a 
desire   to   buy   the   timber    **in   Township   North   E," 
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but  he  fixed  no  price  he  was  willing  to  pay.  On 
the  contrary,  he  said  to  Meyers,  ''Please  make  me 
price  per  thousand  feet  on  oak."  In  answer  to 
this,  Meyers,  in  his  memorandum,  gives  the  price 
of  both  white  and  red  oak,  while  Morrison  had  only 
called  for  price  on  white  oak.  The  minds  of  the 
parties  had  not  yet  met.  It  was  for  Morrison  to 
determine,  upon  seeing  this  memorandum,  whether 
he  would  take  both  kinds  of  oak  and  pay  these 
prices;  and  this  determination  is  not  expressed  in 
the  writing,  but,  if  communicated,  it  was  by  word 
of  mouth.  The  contract,  as  made,  therefore,  fell 
directly  within  the  authority  of  Smith  v.  O^ Donnelly 
8  Lea,  468:  '*A  contract  may  be  partly  in  writing 
and  partly  in  parol,  in  which  it  is  ever  an  oral 
contract.  .  .  .  This  will  be  the  case  where  the 
writing  is  imperfect  or  incomplete.  In  such  cases 
the  writing  and  parol  testimony  are  competent  to 
show   the   entire   contract." 

But  there  is  another  distinct  ground  upon  which 
this  exclusion  of  this  testimony  was  erroneous.  The 
rule  invoked  by  Taylor  &  Crate,  and  which  the 
Circuit  Judge  enforced,  has  no  application  in  a  liti- 
gation between  them — strangers,  as  they  were,  to 
this  contract — and  Meyers  and  others,  parties  to  it. 
It  applies  only  in  controversies  with  regard  to  writ- 
ten contracts  between  the  parties,  promisor  and  prom- 
isee. 1  Green,  on  Evidence,  p.  279;  2  N.  H.  v. 
Evidence,  Sec.  923;  Reynolds  v.  Magnem^  24  N.  C, 
30;     McMaster    v.     Insurance    Co,^     66    N.    Y.,     222; 
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Badys  v.  Jonesy  12  Pickering,  371.  And,  even  in 
a  litigation  between  the  parties  to  the  written  con- 
tract, there  are  exceptions  to  the  general  rule,  as 
well  recognized  as  the  rule  itself,  as  may  be  seen 
by  the  reference  to  Leinean  v.  Smarty  11  Hum., 
808;  Ferguson  v.  Rafferty,  128  Pa.  St.,  337  (S.  C, 
6   L.   R.   A.,   33);    Hlnes   v.   Wilcox,   100   Tenn.,    524. 

As  the  case  goes  back  for  a  new  trial,  it  is 
proper  to  say,  that  the  records  in  McCoy  and  Wed- 
drap  V.  Morrison,  and  Meyers  v.  Morrison-,  the  rejec- 
tion of  which  is  the  subject  of  the  fourth,  fifth  and 
sixth  assignments  of  error,  should  have  been  permit- 
ted to  go  to  the  jury,  on  the  question  of  the  mit- 
igation of  damages,  but  the  error  in  excluding  them 
is  not  reversible,  because  the  Circuit  Judge  required 
a  remittiter  from  the  plaintiffs  after  verdict,  and  in 
this  way  gave  the  defendants  below  the  full  advan- 
tage, which  they  would  have  obtained  from  their 
admission. 

For  the  error  in  the  exclusion  of  the  testimony 
of  Morrison,  pointed  out,  as  well  as  for  error  in 
the  charge  quoted  above,  the  judgment  of  the  lower 
Court  is  reversed,  and  the  cause  is  remanded  for  a 
new   trial. 
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Bennett  v.  Mass.    Mutual   Life  Ins.    Co. 
(Jackson.      June   15,    1901.) 

1.  EviDENCB.    Parol  odmteaible. 

In  an  action  to  rescind  a  written  contract  on  the  ground  that  it 
did  not,  by  reason  of  fraud,  express  the  real  intention  and 
meanind^  of  the  parties,  it  is  competent  to  show  by  parol  the 
true  and  real  contract  made  by  the  parties.     {^(Mtt  pp.  ^d,  374.) 

Cases  cited:  McKenzie  v.  Planters*  Ins.  Co.,  9  Heis.,  261;  Barnard 
V.  Roane  Iron  Works,  85  Tenn.,  139. 

2.  Same.    Sufficiency  of. 

In  an  action  to  rescind  a  written  contract  on  the  gfround  that,  by 
reason  of  fraud,  it  did  not  express  the  intention  of  the  parties, 
a  decree  in  favor  of  complainant  will  be  sustained  upon  the 
testimony  of  himself  alone,  proving^  the  real  contract  different 
from  that  expressed  in  the  writings,  especially  where  he  shows 
the  presence  of  agents  of  the  other  party  at  the  making  of  the 
contract,  who  are  not  offered  to  contradict  him.  (Post,  pp.  373- 
375.) 

Cases  cited:  Chapman  v.  McAdams,  1  Lea,  500;  Gage  i?.  Railway 
Co.,  88  Tenn.,  726;  McBee  v.  Bowman,  89  Tenn.,  133;  Stone  v. 
Manning,  103  Tenn.,  232;  Jackson  v.  Blanton,  2  Bax.,  63;  Dun- 
lap  V.  Haynes,  4  Heis.,  476. 

3.  Life  Insubancb.    Insurer  precluded  by  the  fratid  of  Us  medical 

exdtniner. 

An  insurance  company  cannot  avoid  its  policy  for  incorrect  an- 
swers touching  the  assured's  physical  condition,  and  personal 
and  family  history  written  into  the  medical  examination  upon 
which  the  policy  is  based,  by  the  insurer's  medical  examiner, 
without  the  knowledge  or  consent  of  the  assured,  who  had,  in 
fact,  answered  all  questions  correctly.     (Post,  pp.  375-376.) 

4.  Same.    Authority  of  medical  examiner  defined. 

While  the  medical  examiner  of  an  insurance  company  is  an  agent 
with  limited  powers,  nevertheless  his  acts  in  and  about  the 
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business  intrusted  to  his  care  are  binding'  within  the  scope  of 
his  authority,  and  to  this  extent  the  general  rules  of  agency 
are  applicable  to  him  as  to  other  special  agents.  PosU  PP-  376- 
377.) 

Case  cited:  E.  of  P.  v.  Cogbill,  99  Tenn.,  34. 

5.  Same.    Rescission  of  policy. 

Although  the  Insurer  may  be  estopped  to  rely  upon  incorrect 
answers  inserted  in  the  application  by  the  medical  examiner 
without  assured's  knowledge  or  authority  to  avoid  its  policy, 
this  fact  does  not  estop  the  assured,  upon  the  discovery  of  such 
defect,  to  sue  for  rescission  of  policy  and  recovery  of  premiums 
paid  thereon.     (Posty  pp.  377,  378,) 

6.  Sams.     Same. 

And  such  suit  is  not  barred  by  the  defendant's  failure  to  read 
his  policy,  or  the  application  for  it,  in  which  the  defect  was 
disclosed,  for  over  two  years  after  its  issuance.  (Post,  pp.  378- 
380,) 

7.  Same.     Same. 

Nor  is  such  suit  defeated  by  the  assured's  delay  to  bring  it  for 
two  months  after  discovery  of  the  defect  in  his  policy.  [Post, 
pp.  378-380.) 


FROM     GIBSON. 


Appeal    from    Chancery   Court   of    Gibson   County. 
John   S.    Cooper,    Ch. 

Deason  &   Rankin  for  Bennett. 

C.    D.    Berry   and    Spl.    Hill    for    Mass.    Mutual 
Life   Ins.    Co. 

Wilkes,    J.       This   is   a    bill   to   recover    back   pre- 
miums which    were  paid    by  complainants  upon  a   life 
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iDsarance  policy  in  the  defendant  company.  These 
premiums  are  sought  to  be  recovered  upon  the 
ground  that,  while  the  assured  made  true  answers 
to  all  questions  asked  him  by  the  medical  examiner 
of  the  company  touching  his  physical  condition  and 
family  and  personal  history,  they  were  not  by  the 
examiner  written  down  as  directed  by  the  assured, 
but  false  and  incorrect  answers  were  written  down 
by  the  examiner,  without  the  knowledge  or  assent 
of  the  assured;  and  that  complainant,  the  assured, 
did  'not  know  that  such  false  answers  had  been 
written  down  until  after  two  payments  of  premiums 
hadj  been   made,    and   the   third   was  about   due. 

The  company  denied  that  any  such  false  answers 
had  been  written  down,  but  insisted  that  if  mistaken 
in  this,  still  it  would  have  been  estopped  by  the 
act  of  the  examiner  from  relying  thereon  and  would 
have  been  bound  by  the  policy,  even  though  the 
answers  were  falsely  written;  that  the  policy  would 
have  been  incontestable  with  the  next  payment,  in 
any  event,  so  that  the  complainants  had  all  the 
while  been  insured  under  the  policy,  and  were  not 
injured   or   likely   to    be   from   the    incorrect  answers. 

Proof  was  taken  and  the  Chancellor  held  that 
complainants  were  entitled  to  the  relief  sought,  and 
defendant   has   appealed   and   assigned   errors. 

It  is  said  that  the  evidence  does  not  justify  the 
decree  for  the  reason  that  the  answers  in  the  writ- 
ten  application,    signed   by  the   assured,  could    not   be 
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contradicted  and  overturned  by  the  evidence  of  the 
assured   alone. 

We  treat  this  assignment  as  raising  both  the 
question  of  competency  and  sufficiency  of  the  as- 
sured's  testimony.  It  was  objected  to  in  the  Court 
below  as  incompetent,  and  the  objection  was  over- 
ruled by  the  Chancellor.  If  the  suit  in  this  case 
was  upon  the  contract,  and  in  affirmance  of  the 
same,  the  testimony  might  be  properly  rejected  upon 
the  theory  that  it  seeks  to  vary  the  terms  of  a 
written  contract.  But  the  action  in  this  case  is  to 
rescind  the  contract  because  it  was  fraudulently 
written,  and  did  not  state  the  answers  as  they  were 
given,  nor  express  the  real  contract  and  intention 
of  the  parties.  In  such  case  parol  proof  is  compe- 
tent to  establish '  the  fraud  and  admissible  to  show 
that  the  contract  as  written  is  not  the  contract  as 
made  by  the  parties.  Bacon  on  Benefit  Societies,  Sec. 
163;  McKenzie  v.  Planters  Ins.  Co.^  9  Heis.,  261; 
Barnard  v.  Roane   Iron  Works^    86   Tenn.,   139. 

As  to  the  sufficiency  of  the  proof,  it  appears 
that  the  facts  material  to  be  shown  are  deposed  to 
by  only  a  single  witness,  the  assured  himself,  and 
his  testimony  is  directly  in  conflict  with  the  state- 
ments made  in  the  application.  As  to  the  latter 
feature,  under  the  aspect  in  which  the  matter  is  pre* 
sen  ted,  it  is  not  an  objection  to  the  testimony  that 
it  contradicts  the  written  application.  Indeed,  this  is 
the  gist  of  the  whole  controversy,  to  wit,  that  the 
answers    made    in    the    application    are    not    true,    and 
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are  not  as  made  by  the  assured,  but  were  fraudu- 
lently made  by  the  examiner.  The  principle  invoked 
might  apply  with  great  force  if  the  answers  had 
been  made  by  the  assured  and  he  afterwards,  upon 
his   examination,    sought   to   contradict   them. 

We  know  of  no  rule  requiring  any  number  of 
witnesses  to  prove  a  fact  such  as  is  set  out  in  this 
case.  It  is  true  the  burden  is  upon  the  party 
seeking  to  impeach  the  writing,  but  a  preponderance 
of  evidence  is  all  that  is  required  in  this,  as  well 
as  other  civil  actions.  Chapman  v.  McAdarm^  1 
Lea,  600;  Oage  v.  Raihoay  Co.^  88  Tenn.,  726;  Mc- 
Bee  V.  Bowman^  89  Tenn.,  133;  Stone  v.  Manning^ 
103  Tenn.,  232;  Gibson's  Suits  in  Chancery,  Sec. 
446. 

It  appears  that  there  is  no  testimony  whatever 
to  contradict  that  of  complainants.  The  soliciting 
agent  of  the  company,  as  well  as  the  medical  ex- 
aminer, were  present  when  the  answers  were  given, 
and  neither  one  was  examined,  and  this  raises  a 
presumption  that  they  would  not  have  contradicted 
the  statement  of.  the  complainant.  The  case  is,  in 
effect,  a  charge  of  fraud  as  against  them,  and  this 
amounted  to  a  challenge  to  them  to  testify.  Jack- 
son  v.  Blanton^  2  Bax.,  63;  Dunlap  v.  Hayries^  4 
Heis.,  476.  In  the  absence  of  any  testimony  from 
them  contradicting  the  statement  of  the  assured,  we 
think  the  Chancellor  was  warranted  in  finding  the 
facts   as   stated   by   the   complainants. 

It    is    said    that    the    Chancellor    erroneously    held 
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the  policy  void  because  of  the  fraud  of  the  medical 
examiner.  It  is  contended  by  the  complainants,  and 
was  held  by  the  Chancellor,  that  the  medical  exam- 
iner was  a  special  agent,  and  that  he  exceeded  his 
authority  in  writing  down  answers  contrary  to  di- 
rection, and,  hence,  the  company  was  not  bound 
thereby;  so  that,  as  a  matter  of  law  and  fact,  the 
complainants  had  no  protection,  and  the  payment  of 
the  premiums  was  without  consideration.  On  the 
other  hand,  the  company  insists  that  it  could  not 
have  successfully  defended  against  the  policy,  because 
of  the  fraudulent  conduct  of  its  own  medical  exam- 
iner, so  that  complainant  could  have  enforced  the 
contract,  and  the  policy,  in  the  event  of  death, 
would   have   been    collectable. 

We  are  of  opinion  that  the  company,  in  the 
event  of  a  loss,  could  not  have  defended  against 
the  policy,  if  all  the  facts  could  have  been  devel- 
oped, as  shown  in  this  record.  It  is  true  the  med- 
ical examiner  of  the  company  is  not  a  general  agent 
of  the  company,  in  the  broad  sense  of  the  term, 
but  one  whose  duties  are  confined  to  a  single  feature 
or  department  of  the  business,  but  in  that  depart- 
ment he  is  a  general  agent.  The  doctrine  is  thus 
stated  by  Mr.  Joyce  in  his  work  on  insurance.  Vol. 
1,  Sec.  412:  <<A  medical  examiner  is  an  agent  with 
limited  powers,  but,  nevertheless,  his  acts  in  and 
about  the  business  entrusted  to  his  care  are  binding 
within  the  scope  of  his  authority,  and,  to  this  ex- 
tent,   the   general    rules    of    agency    are   applicable  to 
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him  as  to  other  special  agents. '^  See,  also,  the  case 
of  Knights  of  Pythias  v.  Coghill^  99  Tenn.,  34;  2 
Enc.  of  Law,  328;  Gratton  v.  Metropolitan  Life  Ins, 
Co.,  80  N.  Y.,  281  (S.  C,  36  Am.  Rep.,  617). 
We  think  the  company  would  have  been  bound, 
under  the  facts  of  this  case  as  they  are  now  de- 
veloped, in  the  event  of  death  before  the  contract 
was  repudiated  by  the  complainant,  and  he  was, 
until  then,  insured.  The  company,  under  the  facts 
stated  in  this  record,  could  not  have  defended  upon 
the  ground  that  the  answers  were  not  true,  if  it, 
at  the  same  time^  appeared  that  the  examiner  had 
written  down  unauthorized  and  untrue  answers.  Pvd- 
iyhy  v.  Imp,  Lodge,  76  Mich.,  428  (S.  C,  43  N. 
W.  Rep.,  373);  Ass,  Soc,  v.  Renthinger,  25  S.  W. 
Rep.,  835;  Insurance  Co.  v.  Boodis,  52  Ark.,  11; 
Flynn  v.  Insurance  Co.,  78  N.  Y.,  568;  Oratton 
V.  Insura/nce  Co.,  80  N.  Y.,  281;  lusv/rance  Co.  v. 
Momudy,  89  Pa.  St.,  363;  N.  Y.  Life  Ins.  Co.  v. 
Russell,  23  C.  C.  A.  Rep.,  54;  Mass.  Life  Ins. 
Co.  V.  Eshelman,  30  Ohio  St.,  647;  Union  Mutual 
Life  Ins.  Co.  v.'  WUkmson,  13  Wall.,  222;  New 
Jersey  Mutual  Life  Ins.  Co.  v.  Baker,  94  U.  S., 
610;  Clemmons  v.  Imp.  Soc,  16  L.  R.  A.,  1  to  36. 
But,  while  it  is  true  that,  upon  the  facts  being 
fully  developed,  the  company  could  not  have  de- 
fended against  this  policy,  it  is  evident  the  assured 
was  put  to  a  great  disadvantage,  and  possibly  it 
would  have  been  impracticable  to  develop  the  facts 
after    the    death    of    the    assured.       We    will    suppose 
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the  company  to  have  been  sued  upon  the  policy 
after  the  death  of  the  assured.  It  is  apparent  from 
the  record  in  this  case  that  it  could  have  been 
readily  shown  that  false  statements  were  made  in 
the  application,  and  this,  without  more,  would  have 
avoided  the  policy.  In  order,  then,  to  recover  upon 
it,  complainants  must  have  shown  the  fraud  and  vir- 
tually reformed  the  application.  But  this  could  only 
be  done  by  the  assured  himself,  and,  he  being  dead, 
the  application  could  not  have  been  reformed,  and 
the  company  would  have  escaped  liability.  We  are 
of  opinion,  therefore,  that  complainant  was  not  effi- 
ciently protected  by  this  policy,  and,  upon  discover- 
ing the  fraud,  he  was  warranted  in  repudiating  the 
contract  and  treating  it  as  though  it  had  never  been 
made. 

It  is  next  insisted  that  complainant  has  been 
guilty  of  such  laches  as  must  estop  him  from  now 
insisting  upon  any  relief.  Complainant  testifies  that 
be  had  great  contidenoe  in  the  medical  examiner,  and 
did  not  read  over  the  answers  after  they  were 
written,  and  he  did  not  know  of  the  fraud  practiced 
upon  him  until  just  before  the  third  payment  fell 
due;  that  he  then  immediately  wrote  to  the  company, 
calling  attention  to  it,  and  also  called  the  attention  of 
Dr.  Hunt,  the  medical  examiner,  to  the  matter,  and 
inquired  of  him  how  it  occured,  and,  when  put  in 
possession  of  the  facts,  brought  suit  within  two 
months   thereafter. 

We   think  that  the  suit  was    brought  with  sufficient 
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promptness  after  the  facts  were  discovered,  and  the 
principal  difficulty  is  in  the  fact  that  the  complainant 
did  not  examine  the  written  answers  at  the  time  they 
were  made  and  not  within  two  years  or  more  there- 
after, although  a  copy  of  them  was  in  his  possession 
during  that  time.  Reposing  confidence  in  the  examin- 
er, and  assuming  that  he  wrote  the  answers  correctly, 
the  complainant  neither  read  the  medical  examination 
when  it  was  made,  nor  until  two  years  or  more 
thereafter,  when  he  became  aware  of  the  fraud  and 
thereupon  sought  to  avoid  it.  While  it  was  an  act 
of  negligence  in  complainant  not  to  have  examined 
the  writing,  it  was  negligence  superinduced  by  the 
confidence  which  he  reposed  in  the  medical  examiner, 
and  this  enabled  the  company  to  practice  the  fraud 
upon   the   assured. 

We  think  that,  whatever  might  be  the  rights  of 
third  persons  growing  out  of  this  matter,  it  does 
not  lie  in  the  mouth  of  the  company,  upon  the  one 
hand,  to  confess  its  fraud,  and  on  the  other,  to  say 
that  you  are  estopped  to  rely  upon  that  fraud  be- 
cause you  have  not  more  promptly  discovered  it. 
As  a  matter  of  common  observation,  even  good  busi- 
ness men  do  not  examine  the  various  conditions  and 
statements  in  their  policies  as  they  should,  but  we 
think  that  when  the  fraud  is  virtually  confessed, 
and  from  the  verv  nature  of  the  case  must  have 
been  premeditated  and  designed,  it  would  be  going 
too  far  to  hold  that  because  the  assured  was  lulled 
and    misled    by   his   confidence    in    the    agent    of    the 
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insurance  company  that  the  company  can  take  ad- 
vantage  of   this   to   make   its   own   fraud   effective. 

In  this  connection  it  is  proper  to  state  that  it 
appears  that  complainant  was  debating  the  propriety 
of  taking  the  cash  value  of  his  policy  and  surren- 
dering it  when  he  discovered  the  fraud,  and  the 
fraud  was  discovered  in  consequence  of  the  examina- 
tion he  was  making  in  order  to  determine  this  ques- 
tion. It  is  also  proper  to  state  that,  with  the  next 
payment  of  premium,  the  policy  of  complainant 
would  have  become  incontestable  for  this  fraud  of 
the  medical  examiner,  so  that  complainant,  if  he  had 
desired,  could  have  continued  his  policy  in  full  force 
by  making  the  payment.  The  record,  as  we  think, 
discloses  the  fact  that  he  did  not  desire  to  continue 
the  policy,  as  the  premiums  were  burdensome,  and 
he  seized  upon  the  fraud  of  the  examiner  as  a  rea- 
son for  putting  an  end  to  the  contract  and  recover- 
ing the  premiums  he  had  paid,  instead  of  taking 
the  alternative  of  cashing   the   policy  for   its   value. 

While  this  is  the  situation,  and  no  doubt  this  was 
the  motive  that  prompted  the  assured,  still  it  would 
not  authorize  this  Court  to  impose  upon  him  a  con- 
tract which  he  has  not  made  and  which,  by  the 
fraud  of  the  company's  agent,  was  based  upon  false 
premises,  and  he  had  the  right  to  repudiate  it,  and 
recover   back   the    money   paid    upon   it. 

We  are  of  opinion  the  Chancellor  reached  the 
correct  result  and  equity  of  the  case,  and  his  decree 
is   affirmed   with   costs. 

Judges   McAlister  and   Beard   do   not   concur. 
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CoLQUiT  V,    State. 
(Jackson.      June    19,    1901.) 

1.  Evidence.     Verdict  of  coroner's  jury  not  admissWley  when. 

The  verdict  of  a  coroner's  jury  finding  that  defendant  killed  the 
deceased,  and  that  the  killing  was  a  *' cold-blooded  murder," 
is  not  admissible  against  the  defendant  in  a  murder  trial. 
Allter,  it  seems,  in  civil  cases,  as  to  that  part  of  the  verdict 
v^hich  is  not  a  mere  expression  of  opinion.    {Post,  PP*  382-385.) 

Case  cited:  Galloway  v.  Shelby  County,  7  Lea,  121. 

2.  Same.     WUhdrawn^  no  cause  for  new  trial. 

It  incompetent  evidence  that  has  gone  before  the  jury  is  after- 
wards definitely  withdrawn  with  proper  instructions  to  the 
jury  to  disregard  it,  it  constitutes  no  cause  for  new  trial  or 
reversal.     {Post,  pp.  385,  386.) 

Cases  cited:  Railroad  v.  Humphreys,  12  Lea,  200;  Green  v.  State, 

97  Tenn.,  59-62. 

3.  Same.     Self-seriying  decUiratloTis. 

Statements  of  the  defendant  made  on  the  day  before  the  killing 
explaining  his  relations  with  deceased  and  narrating  his  action 
are  not  part  of  the  res  gestce,  but  self-serving  and  inadmissible 
on  a  trial  for  the  murder.     (Post,  pp.  386,  387.) 

Cases  cited:  Evans  v.  Jones,  8  Yer.,  463;  Kirby  v.  State,  7  Yer., 
259;  Kirby  v.  State,  9  Yer.,  383;  Irvine  v.  State,  104  Tenn.,  138. 

4.  Same.    Excltislon  of  acts  not  traced  to  deceased. 

The  court  does  not  err  in  excluding  on  a  murder  trial  proof  of 
acts  of  an  unknown  person  calculated  to  put  the  defendant  in 
fear,  when  they  are  in  no  way  traceable  to  the  deceased.  (Post, 
pp.  387,  388.) 

5.  Same.     Witness'  opinion  incompetent. 

It  is  reversible  error  for  the  Court  to  permit  a  witness,  over  de- 
fendant's objection,  to  testify  in  a  murder  trial  that  he  had 
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said,  on  some  occasion  when  defendant  was  not  present,  that 
■  he  '*  would  not  kill  a  dog  like  he,  defendant,  killed  that  man.'* 
{Post,  pp,  388-390,) 

6.  Same.    Same. 

And  this  ruling*  is  not  relieved  of  its  erroneous  character  by  the 
fact  that  the  witness  made  said  statement,  detailing  his  former 
expression  of  opinion  in  answer  to  a  question  asked  by  the 
State  on  re-examination  calling  for  the  remainder  of  a  conyer- 
sation  inquired  about  on  cross-examination,  but  not  in  rela- 
tion to  this  particular  matter.     (Post,  pp,  388-390.) 

Case  cited:  Qreer  v.  State,  6  Bax.,  639. 


FROM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
County.      L.    P.    Cooper,    J. 

Hancock  &  Poston  and  John  T.  Moss  for  Colquit. 

Attorney -general   Pickle   for   State. 

McAlister,  J.  Colquit  was  convicted  of  murder 
in  the  second  degree  for  killing  one  Fred.  Hunt, 
colored,  and  sentenced  to  the  penitentiary  for  twenty 
years.      He   has  appealed   in   error. 

The  first  assignment  is  that  the  Court  erred  in 
permitting  the  State  to  introduce  in  evidence  the 
verdict  of  the  Coroner's  jury  on  the  inquisition  of 
this  homicide.  The  verdict  was  that  Colquit  killed 
Hunt,  and  ^'said  killing  was,  in  our  opinion,  a  cold- 
blooded murder."      Counsel  for  the  prisoner  excepted 
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at  the  time  to  the  evidence,  but  the  Court  over- 
ruled the  objection  and  permitted  the  verdict  of  the 
Coroner's  jury  to  be  read.  On  the  following  morn- 
ing, however,  the  Court,  of  its  own  motion,  with- 
drew this  evidence,  and  instructed  the  jury  to  give 
it   no   consideration. 

The  question  of  the  admissibility  of  such  evidence 
has  never  been  decided  by  this  Court,  so  far  as  we 
are  informed,  and  yet  it  frequently  arises  in  the 
lower  Courts.  We  have  found,  in  our  examination 
of  the  question,  precedents  for  its  introduction  in 
civil  cases,  but  no  criminal  case  in  which  it  was 
admitted.  The  case  of  United  States  Life  Insurance 
Co.  V.  Killgiist^  6  Law.  Rep.  Annotated,  66,  was 
an  action  on  a  policy  of  life  insurance.  The  de- 
fendant company  relied  on  a  clause  of  the  policy 
which  provided  that  if,  within  three  years  from  the 
date  of  the  policy,  the  insured  should  die  by  any 
act  of  self-destruction  whatever,  the  policy  should 
become  null  and  void.  It  was  shown  that  the  in- 
sured died  by  an  act  of  self-destruction — to  wit,  by 
shooting  himself  with  a  pistol.  On  the  trial,  the 
defendant  company  offered  in  evidence  a  certified 
copy  of  the  Coroner's  inquest,  which  showed  on  itg 
face  that  the  insured  came  to  his  death  by  a  pistol 
shot,  fired  by  the  hand  of  deceased,  while  laboring 
under  a  fit  of  temporary  insanity.  The  Court  below 
excluded  this  evidence.  The  Supreme  Court  of  Illi- 
nois held,  on  appeal,  viz.:  ^<We  are  satisfied,  both 
upon   principle  and    authority,    that   the   Coroner's   in- 


384  JACKSON : 


Colquit  V.  State. 


quisition  was  admissiblp/'  The  inquisition  was  made 
by  a  public  officer,  acting  under  the  sanction  of  an 
official  oath,  in  discharge  of  a  public  duty  enjoined 
upon  him  by  the  law,  and,  when  it  is  returned  into 
court  and  filed,  we  see  no  reason  why  it  should 
not  be  competent  evidence,  tending  to  prove  any 
matter  properly  before  the  Coroner  which  appears 
upon  the  face  of  the  inquisition.  We  do  not  hold 
that  such  evidence  is  conclusive,  but  only  that  it  is 
competent   evidence   to    be   considered." 

The  Court  cited  1  Greenleaf  on  Evidence,  Sec. 
556;  2  Phill.  on  Ev.  (5th  Am.  Ed.),  262;  2  Taylor 
on  Ev.  (6th  Ed.),  Sec.  1437;  Starkie  on  Ev.,  1309. 
In  the  latter  authority  it  is  stated  that  in  Sergesol 
v.  Sealf/,  2  Atk.,  412,  Lord  Hardwick  said  that  in- 
quisitions of  lunacy  and  inquisitions  post  mortem  were 
always  admissible,  though  not  conclusive.  In  the 
case  of  Burridge  v.  Earl  of  Sussex^  2  Ld.  Kaym, 
1292,  an  inquisition  post  inortem^  setting  out  the  tenor 
of  a  deed,  was  held  to  be  evidence  of  the  deed. 
But  no  case  has  been  cited,  nor  have  we  been  able, 
in  our  examinations  of  this  question,  to  find  a  case 
where  such  evidence  was  held  admissible  in  a  crim- 
inal case.  It  was  held  in  State  v.  Cecil  Co.^  54 
Md.,  426,  presumably  a  criminal  case,  that  the  in- 
quisition of  a  coroner's  jury  is  inadmissible  to  prove 
that  County  Commissioners  were  negligent  in  not 
providing  a  '*safe  and  suitable  crossing  over  a  creek 
while   they   were  repairing   a   bridge   over   same." 

It   was   said   by  this   Court,    in   OaUovyay  v.   Shdby 
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County^  7  Lea,  121,  '*the  Cioroner's  inquest  is  no 
part  of  a  criminal  prosecution,  although  it  may  un- 
cover facts  which  may  lead  to  one,  but  it  is,  as  its 
terras  import,  an  inquiry  to  ascertain  the  causes  and 
circumstances   attending   the   death,"    etc. 

It  is  not  a  part  of  the  prosecution,  and  we  do 
not  see  upon  what  ground  it  is  admissible.  Such 
an  inquisition  is  generally  conducted  in  the  absence 
of  the  accused,  with  no  opportunity  to  offer  testi- 
mony or  cross-examine  witnesses,  and  is  a  proceed- 
ing wholly  ex  pai^te.  The  verdict  of  the  Coroner's 
jury  in  this  case  that  *'this  was  a  cold-blooded 
murder,''  was  the  expression  of  an  opinion  touching 
the  very  issue  submitted  to  the  determination  of  the 
jury,    and   such    evidence   was    manifestly    incompetent. 

But,  as  facetiously  remarked  by  an  eminent  mem- 
ber of  the  bar,  the  prisoner  has  no  vested  rights 
in  the  mistakes  of  the  trial  Judge,  and,  if  the  ille- 
gal evidence  is  withdrawn  and  the  jury  admonished 
to  give  it  no  consideration,  the  trial  Court  has  done 
all  that  is  practicable  to  correct  the  error.  In  this 
case  the  trial  Judge,  after  having  become  satisfied 
that  the  evidence  was  incompetent  and  illegal,  with- 
drew it  from  the  jury  and  instructed  them  not  to 
consider  it.  He  repeated  that  admonition  in  his 
charge,  and  the  jury  thoroughly  understood  that  the 
Coroner's  inquest  was  not  before  them.  It  has  been 
repeatedly  held  by  this  Court  that,  if  incompetent 
proof  go  to  the  jury,  and  the  Court  afterwards 
definitely   withdraw   it,  with    proper   instructions,    it   is 
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no  cause  for  reversal.  Railroad  v.  Humphreys^  12 
Lea,    200;     Green  v.    State,    97   Tenn.,    69-62. 

The  second  assignment  is  that  the  Court  erred  in 
refusing  to  admit  the  declarations  of  the  prisoner 
made  prior  to  the  homicide.  The  defendant  offered 
to  prove  that,  the  day  before  the  shooting,  he  went 
to  the  witness  and  stated  that  he  had  had  trouble 
with  the  deceased,  and  that  deceased  had  threatened 
him,  and  defendant  asked  witness'  advice.  Witness 
advised  him  *'not  to  carry  a  pistol  or  anything  of 
that  sort,  but,  if  defendant  thought  it  was  necessary 
to  carry  one,  to  go  down  to  the  Chief  of  Police 
and  get  permission  to  carry  one."  Defendant  of- 
fered, in  this  connection,  to  prove  that,  on  the  next 
day  succeeding  the  conversation  just  stated,  and  on 
the  same  day  of  the  homicide,  defendant  went  to 
the  police  station  and  called  for  the  Chief  of  Po- 
lice, but  the  latter  was  absent.  Defendant  stated 
to  witness  that  a  man  had  been  hanging  around  his 
house  and  making  threats.  Witness  said  to  him  that 
a  man  had  a  ricrht  to  defend  his  own  house.  The 
Court  excluded  the  statements,  upon  the  ground 
that  they  were  self-serving  declarations  and  were  not 
part  of  the   res  gestce. 

We  think  the  action  of  the  Court  was  correct. 
('When  the  nature  of  a  particular  act  is  questioned,  a 
contemporary  declaration  by  the  party  who  does  the 
act  is  evidence  to  explain  it."  1  Starkie  on  Ev.,  48. 
This  principle  was  illustrated  in  Eva/na  v.  JoneSy  8 
Yer.,  468,  where  the  question  for   the  jury  to  decide 
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was  whether  Jones,  by  abandonment  of  his  reserva- 
tion, had  forfeited  his  right  to  it.  In  order  that  his 
removal  should  have  that  effect,  it  must  have  been 
voluntary.  His  declarations  at  the  time  that  a  cer- 
tain person  came  and  threatened  him  are  admissible. 
ITirhi/  V.  State,  7  Yer.,  259;  Kirby  v.  State,  9  Yer., 
383.  See  authorities  in  2  Webb  &  Meigs'  Digest, 
1610.  But,  in  the  present  case,  the  act  of  the  de- 
fendant in  going  to  the  witness,  Sellers,  and  to  the 
police  statioti,  and  his  declarations  made  at  the  time, 
are  not  called  into  question  or  involved  in  this  case. 
There  is  no  litigated  act  to  be  explained  nor  motive 
to  be  ascribed  to  conduct.  These  declarations  are 
not  part  of  the  j^es  gestce,  but  merely  self-serving. 
2  Wharton  on  Evidence,  Sees.  1100,  1101.  In  Ir- 
vine v.  State,  20  Pickle,  138,  this  Court  said:  ''The 
rule  seems  to  be  well  established  that,  wherever  the 
act  of  a  party  is  in  issue  and  may  be  put  in  ev- 
idence, what  he  said  at  the  time  of  doing  the  act, 
calculated  to  explain  it  or  make  that  clear  which 
otherwise  might  be  doubtful,  is  equally  competent; 
but  the  declaration  must  be  so  connected  with  the 
act  as  to  make  the  two  constitute  one  and  the  same 
transaction.  When  this  concurrence  takes  place,  then 
the  declaration  is  but  the  articulate  voice  of  the 
act." 

The  third  assignment  is  that  the  Court  erred  in 
excluding  proof  offered  by  defendant  to  the  effect 
that  shortly  before  the  homicide^  on  two  different 
occasions,  a  man   came  to  defendant's   house   about  or 
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after  midnight,  aroused  the  people  therein,  and  asked 
to  see  Colquitt^  refusing  to  tell  his  name  or  what 
he  wanted  with  him,  but  said  he  wanted  to  whisper 
something  in  his  ear  alone.  The  Court  very  prop- 
erly ruled  that,  unless  deceased  could  in  some  way 
be  connected  with  these  nocturnal  visits,  the  evidence 
was   inadmissible. 

The  fourth  assignment  is  the  Court  erred  in  ad- 
mitting, over  defendant's  objections,  statement  of 
witness  Hollister  that  he  told  Divine  thftt  he,  Hol- 
lister,  <*  would  not  kill  a  dog  like,  he,  defendant, 
killed   that    man.'' 

It  is  stated  that  the  Court  permitted  this  statement 
of  the  witness,  on  his  re-examination,  to  go  to  the 
jury,  on  the  ground  that  defendant's  attorney  had 
asked  the  witness,  on  cross-examination,  as  to  his 
conversation  with  Divine.  The  only  question  asked 
witness,  by  defendant's  attorney  in  regard  to  his 
^conversation  with  Divine,  was  if  he  did  not  state  to 
Divine  that  only  one  man  was  on  the  sidewalk  at 
the  time  the  shooting  began.  The  witness  replied, 
'*I  do  not  remember  tellinor  him  there  was  onlv 
one.  I  know  I  saw  two."  This  was  all  that  was 
asked  by  defendant's  counsel  and  the  whole  of  the 
witness's  reply  on  that  subject.  The  question  was 
asked  on  cross-examination.  The  Attorney  -  general 
had  asked  the  witness,  on  his  original  examination, 
if  he  was  sure  there  were  two  men  together  when 
defendant  fired  his  first  shot,  and  the  witness  stated, 
"Yes,    I   am   sure   of    that.""       Now,    on   cross-exami- 
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nation,  defendant's  counsel  asked  the  witness  this 
question,  viz.:  "Didn't  you  tell  Mr.  Divine  at  Mr. 
Leslie's  house  about  a  week  before  the  last  setting 
of  this  case  for  trial,  that  there  was  only  one  per- 
son on  the  sidewalk  when  the  shooting  began?" 
The  witness  replied,  as  already  stated,  "I  do  not 
remember  telling  him  there  was  only  one  man ;  I 
know   there   were   two." 

OnQredirect  examination  the  Attorney-general  stated 
to  witness,  ''They  asked  you  about  a  conversation 
with  Mr.  Divine; '  where  was  that  conversation?" 
Witness  replied,  at  228  Vance  street.  The  witness 
then  proceeded  to  state  the  details  of  the  conversa- 
tion, and  concluded  by  stating  that  he  told  Mr. 
DivinJB,  ''I  would  not  kill  a  dog  like  defendant 
killed  that  man"  (deceased j.  Defendant's  counsel 
objected  to  the  statement  of  the  witness.  The  Court 
remarked,  ''You  asked  about  the  conversation.  You 
can't  take  out  the  part  that  suits  you,  and  reject 
the  other  part."  Defendant's  counsel  insisted  that 
the  opinion  of  the  witness  was  not  responsive  to 
any  question  asked  by  him.  The  Court  replied, 
"The  whole  conversation  is  responsive  to  it.  You 
cannot   take   a   part   of   it   and   reject   the   other." 

We  think  this  evidence  was  highly  prejudicial  to 
the  .defendant,  and  incompetent.  It  was  the  expres- 
sion of  an  opinion  of  an  eye-witness  to  the  killing, 
of  its  cruelty  and  atrocity.  No  conversation  had 
been  called  for  by  defendant's  counsel  on  cross-ex- 
amination.      Counsel    simply   asked   the    witness   if    he 
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had  Dot  stated  to  Divine,  on  a  certain  occasion, 
that  only  one  man  was  on  the  sidewalk  when  the 
shooting  began.  The  State  was,  of  coursec,  entitled 
to  all  that  was  said  on  that  subject,  but  not  to  an 
opinion  expressed  by  the  witness  as  to  the  cruelty 
of  the  killing.  In  Greer  v.  State,  6  Baxter,  629, 
it  appeared  that  counsel  for  defendant  asked  a  wit- 
ness if  he  had  made  a  certain  statement  to  A,  to 
wit:  ^'that  he  only  wanted  to  get  one  swear  at 
defendant,  and  he  would  hang  him,"  etc.  The  wit- 
ness denied  that  he  had  made  the  statement.  In 
re-examination,  the  Attorney -general  asked  the  witness 
to  state  all  he  said  to  A  in  that  connection,  which 
was  objected  to  by  defendant.  The  objection  was 
overruled  by  the  Court,  and  the  witness  was  per- 
mitted to  give  the  details  of  a  quarrel  between  him- 
self and  defendant,  '  in  which  the  defendant  cursed 
him  and  used  very  abusive  and  insulting  language 
towards  him.  The  Court  said  this  was  a  misappli- 
cation of  a  very  familiar  rule  of  evidence,  that, 
when  one  party  brings  out  a  part  of  a  conversa- 
tion, the  other  is  entitled,  by  way  of  explanation, 
and  as  a  matter  of  right,  to  all  that  was  said  in 
that  conversation,  though  otherwise  it  might  have 
been  incompetent  in  that  form.  ''Here,"  said  the 
Court,  ''the  defendant  did  not,  by  his  question, 
bring  out  a  part  of  a  conversation  by  way  of 
proving  facts  favorable  to  his  side  of  the  case,  but 
only  asked  if  the  witness  made  a  certain  statement, 
which    he    positively    denied.      This    gave    the    other 
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party  clearly  no  right  to  introduce  an  entire  con- 
versation, that  might  injuriously  affect  the  defendant, 
about  a  matter  not  in  any  way  connected  with  the 
case  under  interrogation  and  shedding  no  light  what* 
ever   on   it." 

We  think  that  case  applicable  in  the  present  in- 
stance, and  that  the  opinion  of  the  witness  was 
incompetent,  nor  admissible  under  the  claim  that  de- 
fendant's  counsel   had   called   for   a   conversation. 

For  these  reasons,  the  judgment  is  reversed  and 
the   cause   remanded   for   a   new   trial. 
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Street  Railroad    and  Tel.    Companies  v.  Simmons. 

(Jackson.      June   22,    1901.) 

1.  New  Trial.    Extension  of  term  of  Court  for  disposition  of. 

The  authority  conferred  by  Acts  1899,  Ch.  40,  upon  the  Courts  of 
this  State  to  continue  and  extend  any  of  their  terms  beyond 
the  time  limit  fixed  by  law,  and  into  another  and  succeeding 
term  at  the  same  or  another  place  for  the  purpose  '*  of  trying, 
disposing  of,  and  returning  verdict  and  rendering  judgment" 
in  cases  'Spending  and  on  trial  by  Court  or  jury  undeter- 
mined **  at  the  expiration  of  the  term,  confers  upon  the  Courts 
the  power  to  continue  and  extend  their  terms  for  the  purpose 
of  disposing  of  motions  for  new  trial  and  granting  appeals. 

{Post,  pp.  aos-sse,) 

Act  construed:  Acts  1899,  Ch.  40. 

Code  construed:  {  6057  (S.);  {  4991  (M.  &  V.);  {  4219  (T.  <fe  S.). 

Case  cited  and  distinguished:  State 'D.  Sneed,  105  Tenn.,  714. 

2.  Same.    Misconduct  of  jury, 

A  verdict  is  vitiated  by  statements  made  tp  the  jury  by  one  of 
their  number  during*  their  deliberations  out  of  the  presence  of 
the  Court,  which  were  of  a  character  to  prejudice  the  com- 
plaining party,  although  the  jurors  testify  they  were  not  in- 
fluenced by  same.  And  such  statements  may  be  proved  by 
affidavits  of  the  jurors.     (Post,  pp,  40i-  403. ) 

Cases  cited:  Donston  i?.  State,  6  Hum.,  275;  Wade  v.  Ordway,  1 
Bax.f  240;  Morton  v.  State,  1  Lea,  498;  Nolan  v.  State,  2  Head, 
521;  Sam  v.  State,  1  Swan,  61. 

3.  Master  and  Servant.    Servant's  diUgence  to  protect  himself 

The  servant  of  a  telephone  company,  commonly  called  a  lineman, 
whose  duties,  inter  alia,  are  to  put  up  poles,  string  wires,  put 
in  guy  wires,  and  to  repair  same  and  clear  the  lines  of  troubles, 
must  inspect  and  test  the  wires  which  he  is  expected  to 
work;  and  being  engaged  in  an  occupation  peculiarly  hazard- 
ous, and  having  the  better  opportunity  to  discover  and  avoid 
the  dangers  incident  thereto,  he  cannot,  without  negligence, 
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assume  that  wires  are  properly  and  safely  insulated,  but  must 
exercise  active  dilig^ence  to  discover  defects  that  may  possibly 
exist.     {Post,  pp,  3fKf-408.) 

Case  cited:  Cumberland  Tel.  Co.  v.  Loomis.  87  Tenn.,  504. 


FROM    MADISON. 


Appeal  in  error  from  Circuit  Court  of  Madison 
County.       R.    W.    Haynes,    Special   Judge. 

C.  G.  Bond  and  Hays  &  Biog6  for  telephone 
and   street  railroad   companies. 

R.  F.  Spragins  and  Bullock  &  Timberlake  for 
Simmons. 

MgAlister,  J.  Mrs.  Simmons  recovered  a  joint 
judgment  against  the  telephone  afid  street  railroad 
companies,  for  the  sum  of  ^2,600,  for  the  wrongful 
killing  of  her  husband,  R.  P.  Simmons.  Both  com- 
panies   appealed,    and    numerous    errors    are   assigned. 

A  preliminary  motion  is  interposed  in  behalf  of 
the  defendant  in  error  to  dismiss  the  appeal,  upon 
the  ground  that  it  was  granted  after  the  expiration 
of  the  term  —  that  is  to  say,  after  the  term  had 
expired,  by  law.  The  record  shows  that  the  Circuit 
Court  of  Chester  County  begins  its  fall  term  on  the 
third  Monday  in  October,  and  that,  in  1900,  it 
should   have   convened,   by   law,  on   October    15.     The 


394  JACKSON : 


Street  Railroad  and  Tel.  Companies  v.  Simmons. 

motion  for  a  new  trial  in  the  present  case  was 
made  in  the  Madison  Circuit  Court  on  October  12, 
and,  there  not  being  sufficient  time  to  dispose  of 
the  motion,  it  was  held  under  advisement  until 
Tuesday,  October  16,  when  the  motion  was  over- 
ruled, the  appeal  prayed  and  granted,  and  thirty 
days  allowed  to  file  bill  of  exceptions.  The  bill  of 
exceptions  was  signed  October  31,  which  was  within 
the  thirty  days  allowed  by  the  Court.  As  already 
stated,  the  Chester  Circuit  Court  began,  by  law, 
October  15,  and  the  appeal  in  this  case  was  granted 
October  16.  The  insistence  now  made  is  that  the 
Circuit  Judge  had  no  power  or  authority  to  grant 
the  appeal  after  the  expiration  of  the  term.  It  is 
agreed  that  said  action  of  the  Court  was  had  three 
days  after  the  time  fixed  by  law  for  the  adjourn- 
ment of  said  Court,  and  the  second  day  of  the 
term  prescribed  by  law  for  Chester  County.  Coun- 
sel cites,  in  support  of  this  position,  the  case  of 
State  V.  Sneed^  21  Pickle,  714,  in  which  it  appeared 
that  the  term  of  Court  in  Knox  County  closed  on 
September  1,  and  on  September  3,  when  the  entries 
were  made,  praying  and  granting  an  appeal,  and 
giving  time  to  prepare  bill  of  exceptions,  the  Court 
was,  by  law,  in  Sevierville,  Sevier  County,  and 
could  not  be  open  in  Knoxville.  This  Court  held 
that  the  action  of  the  Court  on  September  3  was 
void  and  of  no  eflfect,  and  the  entry  ordered  on 
that  day  to  be  made,  as  of  date  September  1,  was 
unauthorized  and  of  no  effect,  etc.     In  that  case,  how- 
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ever,  it  appeared  that,  while  the  judgment  was  pro- 
nounced during  the  trial  term,  it  was  held  up,  by 
order  of  the  Court,  and  no  entry  thereof  was  made 
until  after  the  time  for  the  adjournment  of  the 
Knox  County  Circuit  Court  and  the  convening  of 
the  Sevier  Countv  Circuit  Court,  when  the  trial 
Judge  caused  an  entry  of  the  judgment  to  be  made, 
nunc  pro  tunc,  as  of  September  1.  This  entry  re- 
cited, however,  that  the  prayer  for  an  ap{)eal  was 
not  made  and  granted  until  September  3.  The 
record  thus  showed  that  a  judgment  was  entered 
September  1,  when  Court  was  in  session,  but  no 
appeal  was  prayed  or  granted  until  September  3, 
when  the  Court  was  not,  and  could  not  be,  in  ses- 
sion.     There   was   no   motion   for   a   new  trial. 

In  the  present  case  the  motion  for  new  trial  was 
entered  on  Friday,  October  12,  partially  considered 
and  continued  over  until  Saturday,  October  13,  and 
there  not  being  suflScient  time  to.  finish  it  on  that 
day,  it  was  held  under  advisement  until  Monday, 
October  15.  On  that  dav  it  was  still  unfinished 
and  went  over  until  next  day,  the  16th,  when  it 
was  overruled,  the  appeal  prayed  and  granted.  It 
appears  that,  during  the  time  the  motion  for  a  new 
trial  was  pending,  the  jurors  were  being  examined 
touching  certain  charges  of  misconduct.  The  Acts 
of  1899,  Sec.  6067,  Shannon^s  Code,  provides,  viz.: 
'*That  whenever,  in  the  Courts  of  this  State,  any 
case  is  pending,  and  on  trial  by  court  or  jury,  un- 
determined   at    the    time,    the    term    at   which    it    is 
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pending  expires  on  account  of  time  and  on  account 
of  the  arrival  of  the  succeeding  term,  the  term  shall 
be  extended  and  continued  into  such  succeeding  term 
for  .all  the  purposes  of  trying,  disposing  of  and  re- 
turning verdict  and  rendering  judgment  in  such  case 
so  pending  and  on  trial,  the  same  as  if  such  new 
term   had   not   arrived."     Acts    1899,    Ch.  40,   p.    35. 

We  think  the  motion  for  a  new  trial  is  within 
the  purpose  and  intendment  of  this  statute,  and  that 
so  long  as  the  motion  for  a  new  trial  is  being  con- 
sidered by  the  Court,  the  case  is  not  disposed  of 
within  the  meaning  of  the  act.  If  this  construction 
is  not  correct,  then  the  statute  involves  the  absurd- 
ity of  permitting  an  infringement  upon  the  succeed- 
ing term  to  the  extent  of  finishing  a  pending  trial, 
but  shutting  off  the  motion  for  a  new  trial  or  the 
right  of  appeal.  This,  of  course,  the  Le^slature 
could  not  do,  and  if  the  term  is  extended  for  the 
purpose  of  finishing  the  trial,  it  must  be  further 
extended  for  the  disposition  of  the  motion  for  a  new 
trial  and  the  prayer  for  appeal.  All  this,  we  think, 
is  comprehended  within  the  language  <<  disposing  of 
the   case,"    employed   in   the   statute. 

The  case  of  State  v.  Sneed  is  not  controlling 
here,  for  the  reason  there  was  no  motion  for  a 
new  trial  pending,  or  any  record  entry  of  any  mat- 
ter which  was  being  considered  by  the  Court  touch- 
ing a  pending  case.  The  motion  to  dismiss  the 
appeal   is,    therefore,    overruled. 

The   gravamen   of    the  action,    as   laid   in   the  dec- 
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laratioD,  is  that  plaintiff's  intestate,  R.  P.  Simmons, 
at  the  time  of  his  death,  was  in  the  employment 
of  the  telephone  company,  in  the  capacity  of  a 
lineman,  and  was  killed  by  coming  in  contact  with 
a  live  wire  of  the  street  car  company  attached  to 
one  of  its  poles  which  Simmons  had  ascended  for 
the  purpose  of  making  repairs  for  the  telephone 
company.  It  is  alleged  that,  prior  to  that  time, 
the  street  car  company  and  the  telephone  company 
had  entered  into  a  contract,  parol  or  written,  by 
which  it  was  mutually  agreed  that  either  company 
might  use  the  poles  of  the  other  in  case  of  neces- 
sity or  expediency.  Again,  it  is  alleged  that  the 
street  railroad  company,  by  permitting  the  telephone 
company  to  string  its  wires  on  the  poles  in  ques- 
tion, made  the  latter  company  a  licensee,  whereby 
the  street  railroad  company  owed  a  duty  to  the  tel- 
ephone company  and  its  employees  to  keep  its  wires 
attached  to  said  poles  properly  insulated.  Again,  it 
is  alleged  that  the  street  railroad  company,  in  carry- 
ing on  its  business  and  maintaining  its  system  of 
wires  in  a  public  thoroughfare  where  the  poles  and 
wires  of  other  electrical  companies  were  maintained, 
owed  a  duty  to  the  employees  of  the  other  electri- 
cal companies,  to  keep  its  wires  attached  to  said 
poles  safely  insulated.  It  is  further  charged  that 
the  defendant  telephone  company,  by  stringing  one 
of  its  wires  to  said  pole,  for  the  purpose  of  mak- 
ing a  return  circuit,  made  said  pole  part  of  its 
appliances     and     premises,     and     defendant     telephone 
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company,  in  not  providing  safe  appliances,  and  in- 
viting deceased  to  an  unsafe  and  dangerous  place  to 
work,  is  liable.  It  is  further  charged  that  both 
companies  knew,  or  ought  to  have  known,  that  said 
wire  was  not  insulated  and  that  it  was  charged 
with  a  deadly  current  of  electricity.  The  facts  dis- 
closed  in  the  record  tend  to  show  that  the  deceased, 
at  the  time  of  the  accident,  was  in  the  service  of 
the  telephone  company,  as  lineman  and  inspector. 
His  duties  were  of  a  general  nature — that  is  to  say, 
they  were  not  specifically  defined — but  the  deceased 
was  expected  to  perform  any  duties  in  the  line  of 
telephone  business  that  might  be  demanded  of  him. 
On  September  17,  1897,  a  street  car  had  be- 
come derailed,  and  the  trolley  pole,  in  some  way, 
came  in  contact  with  the  guy  wire  attached  to 
a  pole  of  the  car  company,  thereby  turning  the 
current  of  electricity  from  the  trolley  wire  to  the 
guy  wire,  and,  pushing  the  guy  wire  up,  caused  it 
to  come  in  contact  with  the  lead  cable  incasing  the 
telephone  wires,  and  burning  a  hole  in  the  cable. 
When  the  derailed  car  was  placed  back  on  the 
track,  the  original  statica  quo  was  restored,  and  there 
was  no  further  communication  between  the  trolley  and 
guy  wires.  The  telephone  company  was  apprised  of 
the  accident,  and  directed  the  deceased  to  proceed 
to  the  place  and  ascertain  the  cause  of  the  trouble. 
The  deceased,  after  an  examination  of  the  premises, 
and  without  especial  directions  from  his  superior 
officers,    mounted   a   pole    belonging   to   the   street  car 
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company,  ostensibly  to  raise  the  lead  cable  of  the 
telephone  company,  which  was  then  sagging  down, 
and  attach  to  it  a  bracket  affixed  to  the  street  car 
pole,  and,  while  thus  engaged,  Simmons  was  killed 
by  coming  in  contact  with  one  of  the  live  spur 
wires  of  the  street  car  company.  The  gravamen  of 
the  action  against  the  street  car  company  is  that  it 
was  negligent  in  only  using  a  single  insulator,  placed 
at  the  connection  of  the  span  wire  with  the  trolley 
wire,  and  which  insulator  was  itself  defective  and 
out  of  repair,  and  negligently  failing  to  place  a 
second  insulator  at  some  proper  and  convenient  point 
between   the   trolley   wire   and   said   pole. 

There  is  proof  tending  to  show  that  no  inspec- 
tion had  been  made  by  the  street  car  company,  from 
the  time  it  began  operating — April  30,  1897 — up  to 
the  time  of  the  accident,  to  see  if  its  said  insulator 
was  in  good  condition.  It  was  insisted  that  the 
street  car  company  had  at  its  powerhouse  what  is 
termed  a  current  breaker,  and  that  no  other  test  or 
inspection  of  insulators  was  necessary.  It  is  further 
shown  that  the  street  car  system  had  only  been  in 
operation  in  Jackson  for  about  four  months;  that 
it  was  equipped  with  the  best  and  most  modern  appli- 
ances; that  the  span  wires  were  attached  to  the  trol- 
ley wire  by  the  bell- hanger  insulator,  which  was  the 
latest  and  most  effective  appliance  for  preventing  the 
electrical  current  from  escaping  from  the  trolley  wire 
to  the  span  wire.  It  is  also  shown  that  the  com- 
pany    had    furnished    Simmons    with    a    magneto    bell 
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and    test    set,    Id    order    to    enable    him    to    ascertain 
the   presence    of    an    electrical    current    in    any   wire, 
but   that   he   failed    to  have   it   with    him   on   this  oc- 
casion.      Whether   these   instruments   were   useful  only 
in   discovering   electrical  disturbances   on  the  line,  and 
were   not   designed   to   test   the    insulators   and   defects 
therein,    or    their    location,    was   a   question    addressed 
to    the    superior    wisdom    of    the    jury.       It    is    said, 
however,    that    a    common    and    very    reliable    test   of 
the    voltage   of    the   wire   is   to   brush    it    lightly    with 
the   hand   or    with    an    old    piece    of    iron,    and    that 
this   test   was   usually   applied   by   linemen.      There   is 
evidence   tending    to    show    that,    when    Simmons   first 
mounted    the    pole,    he    touched    the    wire    that   after- 
wards  caused   his   death,    but  at   that   time   no   serious 
result    was    experienced.       It    is    said    that    a    defect- 
ive  insulator   acts    perfectly   at  one   moment,    and  the 
next   moment   will   permit   a   fatal   current  of   electric- 
ity  to   pass   over   the   wire.       It  is  insisted,  on   behalf 
of    defendant    in    error,    that    the    deceased     did    not 
know,    until    he    received    the    shock,    that    the    wire 
which   produced    his    death    was    dangerous.       On  the 
other   hand,    there    is    proof    tending    to    show    that, 
about  thirty  days   prior   to   the   accident,  the  deceased 
was   engaged,    with   others,   in   tunning   a   wire  of  the 
telephone    company    along    by    said     pole    where    de- 
ceased   was    killed,    and    he    received  a   shock   at   that 
time   from   one   of    the    wires    attached    to    that   pole. 
It   is   also   in   evidence   that,  on  the   day    of   the  acci- 
dent,    deceased    stated    that    the   wires    were   hot,    and 
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he  was  warned,  by  one  or  two  others,  not  to  ascend 
the  pole.  This  is  a  substantial  statement  of  the 
case,    as   made  in   the   pleadings  and   proof. 

The  thirteenth  assignment  of  error  is  based  upon 
the  misconduct  of  the  jury,  in  communicating  to 
each  other  matters  which  were  not  presented  in  ev- 
idence. On  the  motion  for  a  new  trial,  it  was 
shown  that,  after  the  jury  retired  and  were  engaged 
in  their  deliberations,  a  juror  stated  to  his  fellow- 
jurors  that  the  telephone  company  had,  as  a  com- 
promise of  the  case,  offered  to  give  Mrs.  Simmons 
employment  for  twenty  years  at  $45  per  month.  It 
was  also  stated  in  the  jury  room  that,  on  the  former 
mistrial  of  the  case,  ten  of  the  jurors  favored 
awarding  the  plaintiff  $8,000  damages;  one,  $1,500, 
and  another  was  against  any  amount.  It  is  m- 
sisted,  however,  that  these  statements  were  innocu- 
ous and  did  not  influence  the  jury  in  assessing  the 
damages  on  this  trial.  On  the  motion  for  a  new 
trial  in  the  Court  below,  the  jurors  were  examined 
touching  this  subject,  and  the  substance  of  their 
evidence  was  that,  when  the  jury  retired  to  consider 
their  verdict,  a  ballot  was  immediately  taken,  and 
all  voted  in  favor  of  allowing  the  plaintiff  damages 
against  both  defendants.  The  entire  jury,  excepting 
one  man,  favored  damages  exceeding  $2,500,  the 
final  verdict.  The  one  juror  favored  a  verdict  for 
only  $500.  The  jurors  testified  that  these  extrane- 
ous statements  did  not,  in  any  manner,  influence 
their   verdict,   but    the    fact    remains    that,    while   one 
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of  these  jarors  only  favored  $500  on  the  first 
lot,  he  finally  agreed  to  a  verdict  of  $3,500.  This 
juror  stated  that  the  extraneous  statement  as  to  how 
the  former  jury  stood,  on  the  mistrial  of  the  case, 
was  made  for  his  benefit  and  in  order  to  induce 
him  to  raise  his  figures,  but  he  claimed  that,  as  a 
matter  of  fact,  it  had  no  infiuence  whatever  on  his 
action. 

It  has  always  been  held  in  this  State  that  testi- 
mony given  to  a  jury  after  it  has  left  the  presence 
of  the  Court  vitiates  a  verdict,  because  it  is  not  on 
oath  and  is  given  without  the  knowledge  of  those 
to  be  affected  by  it,  and  who  have,  therefore,  no 
opportunity  of  meeting  and  repelling  it,  and  that 
testimony  was  so  given  may  be  shown  by  the  affi- 
davits of  the  jurors.  Donston  v.  Sta;teii  6  Hum., 
275;  Wade  v.  OrdAoay^  1  Bax.,  240  (S.  C,  1  Leg. 
Rep.,  159);  1  Shannon's  Cases,  265;  Morton  v. 
State^  1  Lea,  498;  Nolan  v.  State^  2  Head,  521. 
In  the  case  of  Sam  v.  State^  1  Swan,  61,  the  ju- 
ryman stated  that  the  information  communicated  to 
him  by  his  fellow- jurors  exercised  no  influence  what- 
ever upon  him  in  making  up  the  verdict,  and  that 
he  thought  or  believed  they  would  have  come  to 
the  same  conclusion  from  the  testimony  in  the  case. 
Judge  McKinney,  however,  said  it  was  not  for  this 
Court  to  say  whether  the  testimony  was  suflicient  to 
have  supported  the  verdict,  independent  of  the  state- 
ment  made   to   the   jury. 

In   answer   to   the   idea   that  the   Judge   might  say 
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that  there  was  safficient  evidence  adduced  at  the 
trial  to  justify  the  finding  of  the  jury,  and  that 
the  evidence  improperly  given  to  them  could  have 
had  no  influence  upon  the  verdict,  that  this  was 
purely  a  matter  of  fact  and  not  in  the  province  of 
the  Court  to  determine.  It  is  impossible  he  should 
be  able  to  do  so.  because  the  law  had  no  criterion 
by  which  to  know  or  ascertain  the  effect  which  the 
admission  of  improper  evidence  may  produce  on  the 
verdict  of  the  jury.  The  effect  might  be  different, 
and  of  necessity  would  be  so  on  different  minds, 
according  to  the  mental  and  moral  qualities  of  the 
individuals  composing  the  jury  —  their  intelligence, 
power  of  discrimination,  and  a  thousand  other  con- 
siderations—  and,  therefore,  the  law  excludes  all  ir- 
relevant and  illegal  evidence.  He  goes  on,  then,  to 
remark  upon  the  statement  of  the  juror  that  he  was 
not  influenced,  treating  this  as  not  of  any  weight, 
and  concluded  with  the  rule  that,  when  improper 
evidence  is  allowed  to  go  to  the  jury,  it  is  enough 
that  the  case  may  have  been  prejudiced  thereby,  and 
the  law  will  so  presume.  The  Court  said  the  rule 
in  criminal  and  civil  cases  is  the  same.  Ordway  v. 
Wade,    1    Baxter,    340. 

The  third  assignment  of  error  is  that  the  Court 
instructed  the  jury  that,  ''If  Simmons  (the  deceased) 
had  no  knowledge,  either  actual  or  by  information, 
that  the  span  wires  of  the  street  railroad  company, 
at  the  point  in  controversy  and  strung  to  this  pole, 
were  not  properly  insulated  and  reasonably  safe,  then 
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he  had  a  right  to  presume  they  were  properly  and 
safely  insulated,  unless  the  want  of  insulation  at  all, 
or  defective  insulation,  was  so  open  and  obvious 
that  he  ought,  in  the  exercise  of  ordinary  and  rea- 
sonable care   and   caution,   to   have   so   known." 

This  charge  we  think  erroneous,  for  it  relieves 
the  employe  of  the  duty  to  exercise  active  dili- 
gence for  his  own  safety  in  an  occupation  peculiarly 
hazardous,  and  where  the  employe  has  the  better 
opportunity  of  discovering  and  avoiding  the  danger. 
In  the  case  of  the  Cumberland  Telephxme  Co.  v. 
Loomis^  3  Pickle,  504,  it  was  held  by  this  Court, 
viz:  ^'A  charge  to  the  effect  that  a  servant  may 
assume  that  a  telephone  pole,  which  he  is  required 
to  climb  in  the  due  course  of  his  employment,  is  safe 
and  suitable  for  that  purpose,  is  erroneous  in  a  suit 
brought  by  the  servant  for  injuries  caused  by  the 
breaking  of  the  pole,  in  that  it  relieves  him  from 
the  exercise  of  ordinary  care  for  his  own  safety 
and  decides  that  he  was  not  the  company^ s  inspector 
of  poles—a  disputed  fact  in  the  case."  In  the  case 
at  bar  the  proof  shows  that  it  was  the  duty  of 
Simmons,  as  a  lineman,  to  dig  holes,  raise  poles, 
put  cross-arms  thereon  and  steps,  string  wires,  put 
on  guy  wires,  and  clear  line  troubles.  And,  as  an 
inspector,  his  duties  were  the  foregoing,  together 
with  clearing  trouble  in  instruments,  putting  in  new 
telephones,  collecting,  when  needed,  and  making  him- 
self generally  useful.  The  record  further  shows  that 
Simmons    was    an    experienced    man    in    his    line    of 
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busiDess;  that  he  bad  been  manager  of  the  telephone 
company  at  Humboldt,  and  employed  in  the  service 
at  Nashville,  where  intricate  systems  of  telephone 
and  electric  car  wires  cross  each  other  and  are 
maintained.  It  was  necessarily  a  part  of  his  duty 
to  inspect  and  test  the  wires  about  which  he  ex- 
pected  to   work. 

The  case  of  Anderson  v.  Inland  Telephone  c&  Tel- 
egraph Co.^  41  L.  R.  A.,  410,  was  a  case  where  a 
servant  of  the  telephone  company  brought  an  action 
against  the  telephone  company  and  the  street  railway 
company,  jointly,  for  personal  injuries.  At  the  time 
of  the  accident  the  plaintiff  was  a  lineman  in  the 
employ  of  the  telephone  company.  The  two  defend- 
ants used  in  common  a  pole — the  telephone  company 
for  holding  up  its  wires,  and  the  street  railroad 
company  fastening  to  said  pole  a  span  wire  or  guy 
wire  running  from  the  trolley  wire.  The  plaintiff, 
a  lineman,  ascended  said  pole  for  the  purpose  of 
stringing  a  wire  on  it,  and,  while  on  the  pole, 
came  in  contact  with  the  span  wire  belonging  to  the 
street  railway  company,  and  sustained  from  the 
shock  serious  personal  injuries.  It  was  held  that 
the  failure  of  the  lineman  to  test  the  insulators 
would   preclude   any   recovery. 

Bergen  v.  Southern  Telephone  Co.^  70  Conn.,  64 
(S.  C,  39  L.  R.  A.,  192),  was  a  case  where  a  tel- 
ephone company  and  an  electric  railroad  company 
used  the  same  pole  for  their  wires,  and  the  Court 
held    that    the    law    did    not    absolutely    require    the 
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telephone  company,  as  between  it  and  its  linemen, 
to  test  and  inspect  guy  wires  and  circuit  breakers, 
put  in  by  such  railroad  company,  to  discover 
whether  they  were  in  a  safe  condition,  but  whether 
the  employer  or  employe  should  discharge  such  duty, 
depended  on  the  facts  of  the  particular  case. 
** Linemen,"  said  the  Court,  *«are  employed  by  the 
telephone  company,  among  other  things,  for  the  pur- 
pose of  doing  work  which  is  dangerous,  by 
reason  of  the  possible  contact  of  the  telephone  wires 
with  highly  charged  wires  of  the  street  railway  or 
other  companies.  The  linemen  are  to  do  their  own 
testing  on  such  work;  the  telephone  company  has  no 
other  men  to  do  the  testing  than  the  linemen,  as 
the  latter  knew.  There  was  nothing  to  prevent  De- 
laney  (who  was  the  plaintiff  in  the  case)  from  test- 
ing the  guy  wire,  and  the  linemen  on  this  job  were 
furnished  with  all  the  tools,  appliances,  and  wires 
with  which  to  test  wires  of  the  electric  street  rail- 
way." 

The  case  of  Hector  v.  Boston  Electric  Light  Co.^ 
25  L.  R.  A.,  554,  shows  the  plaintiff  was  a  line- 
man of  the  telephone  company,  and  went  upon  the 
roof  of  the  building,  called  the  ^'Youth's  Companion 
Building,  for  the  purpose  of  affixing  a  telephone 
wire  to  a  standard  erected  upon  the  roof  of  that 
building.  He  was  injured  while  on  the  roof  by  his 
hand  coming  in  contact  with  a  wire  belonging  to 
the  defendant  (the  electric  light  company),  through 
which   an   alternating  electric   light   current  was  being 
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transmitted.      .      .  The  plaintiff  had   a   long   ex- 

perience with  electrical  apparatus,  was  familiar  with 
all  kinds  of  electrical  wires,  and  the  proper  methods 
of  handling  them,  and  the  dangers  attendant  upon 
the  business.  It  was  admitted  that  the  defendant 
was  transmitting  through  these  alternating  wires  an 
electric  current  of  a  thousand  rolts,  which  was  dan- 
gerous under  certain  conditions.  But  it  was  con- 
tended that  to  make  such  a  current  dangerous,  the 
person  touching  a  wire  must  be  <  grounded,'  as  it 
is  called — that  is,  be  connected  with  the  earth  by 
substances  that  are  conductors  of  electricity,  while 
the  other  wire  of  the  circuit  must  be  grounded  at 
the  same  time.''  The  claim  of  the  plaintiff  was,  in 
effect,  that  the  alternating  electric  light  wires  were 
not  properly  insulated.  The  Court  held  that  the 
electric  light  company,  on  the  evidence,  owed  no 
duty  to  the  plaintiff  to  have  its  wires  properly  in- 
sulated at  the  place  where  he  received  his  injury. 
The  sixth  assignment  of  error,  in  which  objection 
is  made  to  the  charge  of  the  Court,  on  the  theory 
of  a  sudden  exigency  or  emergency  of  the  business, 
is  also  sustained.  This  is  not  the  case  of  an  em- 
ploye ordered  by  the  master,  upon  a  sudden  emer- 
gency, into  a  place  of  danger.  There  is  no  evi- 
dence that  deceased  was  ordered  to  ascend  this  pole 
and  raise  the  sagging  lead  cable,  but  this  method 
of  accomplishing  the  work  was  chosen  by  deceased 
himself,  rather  than  ascend  a  pole  belonging  to  the 
telephone    company,    which    stood    thirty    feet    north, 
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and  which  deceased  could  have  ascended  and  thereby 
avoided  any  contact  with  the  wires  of  the  street  car 
company. 

The  trial  Coart  was  also  in  error  in  refusing  the 
fourth  and  fifth  instructions  submitted  by  defendants, 
and  embodied  in  the  tenth  and  eleventh  assignments 
of  error  on  the  brief  of  the  telephone  company. 
These  supplemental  requests  embodied  the  theory  of 
the  defendant  companies,  and  should  have  been  given 
in   charge. 

For  the  errors  indicated,  the  judgment  is  re- 
versed  and   the   cause  remanded. 


APRIL  TERM,  1901.  409 


Perkins  Oil  Ck>.  u  Eberhart. 


Perkins  Oil  Co.    v.    Eberhart. 

{Jackson.      June   22,    1901.) 

1.  BuiLDiNe  Contract.    ConstmctUm  of, 

Unde^  a  contract  for  erection  of  an  oil  mill,  which  binds  the 
contractor,  for  the  snm  of  $26,000,  to  fnrnish  all  materials 
and  perform  all  the  work  ' '  according  to  the  plans  and  specifi- 
cations (made  part  of  contract),  and  foandations  for  presses, 
accumulators  and  engines  to  the  amount  of  120,000  brick — all 
in  addition  to  that  quantity  to  be  914  per  1,000  in  Portland 
cement;  911.50  per  1,000  in  Louisville  cement" — he  is  entitled 
to  additional  compensation,  at  the  prices  stated,  for  all  brick 
over  the  estimate  of  120,000  used  and  laid  in  cement  for 
** foundations  for  presses,  accumulators,  and  engines;*'  but 
not  on  the  1,120,000  brick  used,  and  laid  in  mortar,  in  con- 
struction of  other  parts  of  the  mill,  which  would  give  him, 
extra,  the  unreasonable  sum  of  912,880.     (Post^  pp.  411-422,) 

2.  Same.    Same. 

Where  a  building  contract  provides  for  the  laying  of  the  main 
body  of  the  brick  in  lime  mortar,  and  other  portions  in  Port- 
land and  again  other  in  Louisville  cement,  a  change  in  the 
specifications  allowing  the  use  of  the  cheaper  cement  **in  all 
brick  work,"  excepting  certain  foundations  and  cappiugs, 
relates  alone  to  the  brick  that  are  to  be  laid  in  cement  under 
the  original  contract,  and  does  not  have  the  effect  to  require 
all  brick  used  in  the  building  to  be  laid  in  cement.  {Post,  pp. 
419-422.) 

3.  Sams.    Effect  of  dUeraZicTiB. 

If  a  contractor  sustains  loss  of  materials,  by  reason  of  their 
being  rendered  unfit  for  use,  on  account  of  alterations  made 
by  the  owner  in  the  original  plans  and  specifications,  he  may 
recover  the  amount  of  such  loss  from  the  owner.  {Post^  pp. 
424,425.) 
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4.  Same.    Contractor's  bondsmen  not  released  by  alterations  of  plans, 

when. 

The  surety  of  a  contractor  is  not  released  from  liability  by 
reason  of  changes  made  by  the  owner  in  the  original  plans 
and  specifications,  where  the  contract,  made  part  of  his  bond, 
provides  for  alterations  on  written  order  of  the  architect,  and 
those  made  were  not  by  enlarging  the  building  or  adding  new 
ones,  but  in  matters  of  detail,  though  adding  more  than  one- 
tenth  to  the  cost  of  the  building.  In  such  case,  there  is  sub> 
stantial  compliance  with  the  original  plans  and  specifications. 
(Post,  pp.  429-432.) 

5.  CoNTBACT.    Rules  of  Construction. 

The  chief  concern  of  the  Ck>urt  in  the  construction  of  a  contract 
is  to  ascertain  the  intention  of  the  parties — the  sense  in  which 
they  understood  their  agreement.  This  intention  is  to  be 
gathered  from  the  four  corners  of  the  written  instrument, 
read  in  the  light  of  the  surrounding  circumstances.  Its  lan- 
guage controls,  when  plain  and  unambiguous.  (Post,  pp.  415, 
416.) 

Cases  cited:  Polk  v.  Buchanan,  5  Sneed,  726;  Barker  v.  Freeland, 
91  Tenn.,  116;  Mills  v.  Faris,  12  Heis.,  457;  Nunnelly  v. 
Warner  Iron  Co.,  94  Tenn.,  282. 

6.  Decree.    Authorized  by  pleadings^  when. 

Under  a  bill  filed  against  a  contractor  and  his  surety,  and  sub- 
contractors and  materialmen  claiming  liens  upon  the  prop- 
erty, by  the  owner  of  the  property,  to  save  multiplicity  of 
suits  and  settle  the  rights  of  all  the  parties  in  a  single  decree, 
the  owner  may  have  decree  against  the  contractor  for  any 
sum  he  may  be  compelled  to  pay  in  discharge  of  liens  in 
excess  of  the  contract  price.    (Post,  pp.  422-424.) 

7.  Chanceby  Pbacjticb.     Concurrent  finding  of  Master  and  Chan- 

cellor. 

Where  the  Master  reports  there  is  not  sufficient  evidence  to  fix 
the  amount  of  a  valid  claim,  and  suggests  another  reference 
on  the  point,  and  the  Chancellor  concurs,  but  the  i>arty  in 
interest  asks  no  further  reference,  this  Court  can  grant  no 
relief.     (PosU  pp.  425-427.) 

8.  Mechanics*  Lien.    Enfordble  by  cross-hUl. 

Where  the  owner,  for  the  purpose  of  preventing  multiplicity  of 
suits  and  to  settle  the  rights  of  all  parties  by  a  single  decree, 
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filfts  bill  against  a  contractor  and  his  surety,  and  also  against 
numerous  subcontractors  and  materialmen  claiming  liens  on 
the  property,  the  lien  claimants  may  by  cross  bill,  attaching 
the  property,  enforce  their  claims  against  same.  {Postt  pp, 
427,  428.) 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby 
County.       F.    H.    Heiskell,    Ch. 

Henby  Craft  and  F.  T.  Edmondson  for  the  oil 
company. 

J.  J.  DuBosE  and  Malone  &  Malone  for  Eber- 
hart. 

McAlistek,  J.  The  defendant  (Eberhart),  as  the 
result  of  competitive  bidding,  was  awarded  a  con- 
tract for  the  construction  of  an  oil  mill,  in  the  city 
of  Memphis,  for  the  Perkins  Oil  Co.  The  contract 
price  for  the  work  was  $26,000.  Eberhart,  the 
contractor,  executed  a  bond  with  the  American 
Bonding  &  Trust  Co.,  as  surety,  in  the  penalty  of 
$7,000,  for  the  faithful  performance  of  the  work. 
Toward  the  close  of  the  work  complications  arose. 
Mechanics,  laborers,  and  material  men  filed  notices 
of  liens  upon  complainants'  property,  and  it  was 
threatened  with  vexatious  litigation  and  serious  loss. 
Thereupon   the   present   bill   was   filed   by  the   Perkins 
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Oil  Co.  against  Eberhart,  the  contractor,  the  Amer- 
ican Bonding  &  Trust  Co.,  his  surety,  and  certain 
subcontractors  and  material  men,  to  restrain  them 
from  prosecuting  separate  suits,  and  to  give  the 
Chancery  Court  jurisdiction  of  all  matters  involved. 
Answers  and  cross  bills  were  filed  by  the  subcon- 
tractors and  material  men,  attaching  the  realty  on 
which  the  mill  was  situated,  and  asking  that  their 
several  statutory  liens  thereon  be  established.  Dur- 
ing the  progress  of  the  cause  the  claims  of  these 
subcontractors  and  material  men  were  all  paid,  and 
are  not  now  the  subject  of  controversy.  The  de- 
fendant (Eberhart)  also  filed  an  answer  and  cross 
bill,  claiming  a  balance  due  from  the  Perkins  Oil 
Co.,*  of  $21,282.76.  An  attachment  issued,  and  was 
levied  on  the  property  of  the  oil  company.  The 
bond  company  filed  its  answer,  alleging  that  a  num- 
ber of  changes  in  the  plans  and  specifications  were 
made  during  the  progress  of  the  building,  and  that 
the  mill  and  seed  house  were  erected,  not  upon  the 
contract  plans  and  specifications,  as  originally  made, 
but  upon  entirely  different  plans  and  specifications, 
made  and  furnished  long  after  the  original  contract 
was  entered  into;  that  it  was  bound  only  by  the 
contract  as  entered  into,  and  that  as  soon  as  the 
original  contract  was  changed,  and  additional  plans 
and  specifications  were  furnished,  additional  obliga- 
tions were  imposed  upon  Eberhart,  and  that  the 
bond  company  was  relieved  and  discharged  from  any 
and   all    liability   under    its    bond.       It   denied    that  it 
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was  boand  on  its  contract  to  any  extent.  It 
alleged  that  there  was  a  large  outlay  of  labor  and 
a  great  amount  of  extra  lumber  and  material,  which 
had  been  ordered  and  prepared  for  the  changes 
made,  which  increased  the  liability  of  Eberhart  to 
a  material  extent,  and  that  the  bond  company  was 
thereby  relieved  from  any  obligations  whatever  under 
the   original   contract. 

The  Perkins  Oil  Co.  answered  the  cross  bill  of 
Eberhart,  in  which  it  denied  that  it  was  indebted 
to  him  in  any  amount.  There  was  a  reference  to 
the  Master  to  state  an  account  between  the  parties, 
who,  upon  the  proof,  found  the  sum  of  $7,117  to 
be  due  Eberhart.  Exceptions  to  the  report  were 
filed  by  both  sides,  which  were  overruled  by  the 
Chancellor  and  the  report  confirmed,  excepting  an 
item  of  $500,  which  the  Master  reported  in  favor 
of  Eberhart,  but  which  the  Chancellor  disallowed, 
thus  reducing  the  claim  of  Eberhart  to  $6,605.36. 
During  the  progress  of  the  cause  decrees  for  the 
sum  of  $9,795.91  were  rendered  against  the  prop- 
erty of  t*he  Perkins  Oil  Co.,  in  favor  of  the  various 
subcontractors  and  material  men,  which  sum  was  fully 
paid  off  by  the  oil  company.  On  final  bearing,  the 
Chancellor  pronounced  a  judgment  in  favor  of  the 
Perkins  Oil  Co.,  and  against  Eberhart,  for  $3,190.55, 
the  difference  between  $9,795.91,  the  sum  which  the 
oil  company  was  required  to  pay  to  the  several  sub- 
contractors and  material  men,  to  satisfy  their  liens 
upon    the    lands   and    buildings   of    the    oil    company, 
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and  16,605.36,  the  sum  found  to  be  due  Eber- 
hart, including  all  extras.  The  decree  of  $3,190.55 
was  rendered  both  against  Eberhart  and  the  Ameri- 
can Bonding  &  Trust  Co.,  surety  on  the  bond  as 
contractor.  Eberhart  and  the  trust  company  both 
appealed   and   have  assigned   errors. 

On  behalf  of  Eberhart  the  first  assignment  of 
error  is  that  the  Chancellor  erred  in  his  construc- 
tion of  article  1  of  the  contract  between  Eberhart 
and  the  oil  company,  which  is  in  the  words  and 
figures  following,  viz.:  ** Article  1.  The  contractor, 
under  the  direction  and  to  the  satisfaction  of  A.  H. 
D.  Perkins,  or  his  supervisor,  acting  for  the  pur- 
poses of  this  contract  as  agents  of  the  said  owner, 
shall  and  will  provide  all  the  materials  and  perform 
all  the  work  mentioned  in  the  specifications  and 
shown  on  the  drawings,  prepared  by  the  said  owner 
for  an  oil  mill,  according  to  plans  and  specifications, 
and  foundations  for  presses,  accumulators,  and  en- 
gine, to  the  amount  of  one  hundred  and  twenty 
thousand  brick  (120,000),  all  in  addition  to  that 
quantity  to  be  ?14  per  thousand  in  Portland  ce- 
ment, $11.50  per  thousand  in  Louisville  cement. 
All  fire  doors  single,  which  drawings  and  specifica- 
tions are  identified  by  the  signatures  of  the  parties 
hereto. ' ' 

It  is  said  the  learned  Chancellor,  in  regard  to 
this  clause,  held,  in  effect,  that  Eberhart  was  to  be 
paid  extra  only  for  brick  above  the  amount  of 
120,000,    used    in   the    foundations   for    presses,    accu- 
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mulators,  and  engine,  which  said  foandations  for 
presses,  accumulators,  and  engine  did  not  require 
more  than  120,000  brick,  when,  as  a  matter  of 
law,  the  learned  Chancellor  should  have  so  construed 
said  contract  as  to  allow  Eberhart  compensation  for 
all  brick  furnished  in  the  building  of  the  entire  oil 
mill  above  the  amount  of  the  120,000  brick.  The 
entire  amount  of  brick  furnished  by  Eberhart  above 
said  120,000  brick,  in  the  construction  of  the  entire 
oil  mill,  is  shown  to  be  1,120,000,  the  whole  amount 
used  being  1,240,000.  The  total  sum  thus  claimed 
to  be  due  Eberhart  for  brick  furnished  over  and 
above   120,000,    amounts   to   $12,880. 

It  is  insisted  by  counsel  for  appellant  that  the 
interpretation  of  the  contract  is  a  matter  of  law, 
for  the  Court,  and  we  cannot  look  bevond  its  four 
corners  for  light.  It  is  a  cardinal  rule  of  construc- 
tion that  all  instruments  are  to  be  expounded  and 
to  have  effect  given  them  according  to  the  manifest 
intention  of  the  parties,  as  apparent  from  the  whole 
instrument  or  agreement,  if  not  incompatible  with 
established  principles  of  law  or  policy.  Polk  v. 
Suchanan^  6  Sneed,  726.  Again,  it  was  said  by 
the  Court  in  Barker  v.  Freeland^  91  Tenn.,  116: 
**It  is  an  indisputable  proposition  that,  when  a  con- 
tract is  in  writing  and  its  meaning  is  plain  and 
unambiguous,  its  interpretation  is  a  matter  of  law, 
for  the  Court.  But,  when  the  writing  is  not  plain 
and  unambiguous,  parol  evidence  is  admissible  to 
ascertain  the  situation   and  surrounding   circumstances. 
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the  nature  and  quality  of  the  subject-matter,"  etc. 
The  sole  object  of  the  rules  and  principles  laid 
down  for  the  exposition  of  contracts  is  to  do  justice 
to  the  parties  by  enforcing  a  performance  of  their 
agreement  according  to  the  sense  in  which  they 
mutually  understood  it  at  the  time.  Mills  v.  Farris^ 
12  Heis.,  457.  In  ascertaining  the  intention,  the 
situation  of  the  parties,  the  motives  that  led  to  the 
agreement,  and  the  objects  designed  to  be  effected 
by  it,  may  all  be  looked  to  by  the  Court.  Nunndly 
V.  Warner  Iran  Co,^  94  Tenn.,  282.  It  is  also  true, 
as  contended  by  appellant's  counsel,  that,  in  cases 
of  doubt,  the  instrument  will  be  construed  most 
strongly  against  the  person  who  actually  drew  up 
the   paper,    or   in    whose    behalf    it   was   drawn. 

With  these  fundamental  principles  in  view,  we 
now  proceed  to  examine  the  contract.  The  building 
for  the  construction  of  which  the  contract  was 
awarded  to  Eberhart  was  to  be  used  by  the  Perkins 
Oil  Co.  for  the  purpose  of  manufacturing  cotton- 
seed products.  It  was  to  consist  of  a  seed  shed, 
to  be  constructed  mainly  of  wood,  and  a  two-story 
machinery  department,  which  was  to  be  made  exclu- 
sively of  brick.  The  plans  and  specifications  upon 
which  the  bids  were  invited  covered  the  entire  work 
to  be  done,  excepting  the  brick  work  which  was  to 
constitute  the  foundations  for  the  machinery,  such  as 
presses,  accumulators,  and  its  engine.  These  founda- 
tions were  not  included  in  the  plans  and  specifica- 
tions  because,  it  is  said,  it   was   not   definitely  known 
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what  character  of  machinery  would  be  used,  and, 
also,  for  the  reason  that  the  specifications  for  such 
foundations  are  always  furnished  by  the  manufac- 
turers of  the  machinery.  Hence  it  is  shown  that  the 
bids  were  submitted  by  the  contractors  without  any 
specifications  before  them  for  the  brick  foundation 
work.  It  was  estimated  that  the  foundation  work 
would  require  120,000  brick,  and,  hence,  that  esti- 
mate was  included  in  the  contract,  but  all  brick 
used  in  excess  of  that  quantity  were  to  be  charged 
extra. 

The  insistence,  however,  of  Eberhart,  is  that  he 
was  to  be  paid  extra  for  all  brick  used  in  the  con- 
struction of  the  entire  work,  including  both  build- 
ings, in  excess  of  120,000.  The  proof  is  that 
1,240,000  brick  wore  used  in  the  buildings,  and  the 
contractor's  claim  is  that  he  is  entitled  to  be  paid 
extra  for  1,120,000  brick.  This  extra  compensation 
would  have  amounted  to  $12,880,  while  the  contract 
price  for  the  entire  work,  excepting  the  machinery 
foundations,  was  only  $26,000.  Is  it  reasonable  to 
suppose  that  the  parties  ever  contemplated  such  a 
construction   of   the   contract? 

The  contract  stipulates  that  the  contractor  is  to 
furnish  all  the  material  and  perform  all  the  work 
mentioned  in  the  plans  and  specifications  for  an  oil 
mill.  The  brick  building  would  require  at  least 
1,120,000  brick  in  its  construction,  and  yet,  accord- 
ing to  the  contractor's  contention,  the  contract  only 
obligates   him    to   furnish    120,000    brick,    and   for    all 
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over  that  quantity  he  was  to  be  allowed  extra  com- 
pensation. But  tlie  context  sliows  that  the  enumer- 
ation of  120,000  bricks  in  the  contract  was  simply 
an  estimate  of  the  quantity  that  would  be  necessary 
in  the  machinery  foundations,  and,  as  such  founda- 
tions must  be  laid  in  cement,  and,  for  that  reason, 
more  expensive,  it  was  provided  that  all  brick  used 
in  excess  of  that  amount  should  be  paid  extra,  the 
price  depending  upon  the  quality  of  cement  that 
might  be  used.  As  a  matter  of  fact,  only  120,000 
brick  were  used  in  the  machinery  foundations,  and 
the  balance  of  the  1,120,000  brick  for  which  Eber- 
hart was  claiming  compensation  were  used  in  the 
building  proper  and  were  laid  in  common  mortar. 
But  the  contract  only  allows  extra  compensation  for 
brick  laid  in  cement.  All  of  the  brick  work,  ex- 
cepting the  foundations  for  presses,  accumulators, 
and  engines,  is  set  forth  in  the  plans  and  specifica- 
tions. It  is  inconceivable  that  a  contractor  who  en- 
gages to  furnish  all  the  material  for  the  construo 
tion  of  a  brick  building  at  a  stipulated  price  should 
be  entitled  to  extra  compensation  for  the  brick  used 
in   the   structure. 

The  only  reasonable  construction  of  this  contract, 
as  we  see  it,  is  that  the  contractor  was  to  be  paid 
extra  for  all  brick  used  in  the  machinery  founda- 
tions  in  excess  of  120,000.  This  was  the  under- 
standing of  all  the  competing  contractors  at  the  time 
the  bid  was  awarded  to  Eberhart,  and,  so  far  as 
we   can   see,    the   latter   made   no  contrary   claim   dur- 
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ing  the  progress  of  the  work,  but  his  whole  con- 
duct was  inconsistent  with  such  a  contention.  The 
record  shows  that  when  Eberhart  first  presented 
his  bill  for  extras,  under  the  reference  in  this 
cause,  he  did  not  include  the  1,120,000  brick,  and 
made  no  such  claim.  So  that,  whether  the  contract 
be  interpreted  from  its  face  alone,  or  in  view  of 
all  the  surrounding  circumstances,  it  is  very  evident 
that  Eberhart  contracted,  for  the  sum  of  $26,000, 
to  furnish  all  the  material  and  construct  the  build- 
ings called  for  by  the  plans  and  apecifications,  ex- 
cepting the  machinery  foundations  for  presses,  accu- 
mulators,   and   engines. 

If  the  brick  used  in  these  foundations  exceeded 
120,000,  the  contractor  was  to  be  paid  extra,  but 
if  not,  this  work  was  also  included  in  the  original 
contract.  The  Clerk  and  Master,  in  executing  the 
order   of   reference,    so   construed   it. 

In.  addition  to  this,  the  fact  that  the  foundations 
for  the  machinery  were  to  be  laid  in  Portland  and 
Louisville  cement,  and  not  in  common  mortar,  the 
compensation  of  %1-k  per  thousand  for  Portland  ce- 
ment and  $11.50  per  thousand  for  Louisville  cement, 
related  alone  to  the  foundations  for  presses,  accumu- 
lators, and  engines.  If  counsel  for  Eberhart  is  cor- 
rect in  his  construction  of  this  contract,  then  no 
provision  whatever  is  made  in  the  contract  for  the 
brick  laid  in  common  mortar,  and  yet,  probably 
seven-eighths  of  the  brick  used  in  the  building  were 
laid    in    common    mortar.       Complainant^s   counsel,   in 
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answer  to  this  position,  cites  the  following  provi- 
sions of  the  contract,  which  he  insists  relate  to  brick 
other  than  those  used  in  the  foundations,  to-wit: 
<<  Walls  above  the  main  floor  to  be  laid  in  rich 
lime  mortar,  to  within  eight  courses  of  the  top, 
when  mortar  must  be  used  same  as  in  foundation. 
All  top  walls  in  main  building  to  be  covered  with 
Portland   Cement,     neatly   finished    after   roof    is   on." 

Counsel  say:  <'It  will  thus  ]>e  seen  that  the  top 
eight  courses  of  l)rick  and  the  capping  itself  were 
to  be  practically  the  same  as  the  foundations,  and 
the  rest  of  the  brick  above  ground  was  to  be  in 
rich  lime  mortar.  But  we  find  that  these  specifica- 
tions were  changed  by  an  addition,  viz. :  Louisville 
Black  Diamond  cement  to  be  used,  instead  of  Port- 
land cement,  in  all  brick  work,  except  engine  foun- 
dations and  the  capping  or  finishing  touches  on 
walls,    which    will    be    Portland." 

''It  will  thus  be  seen,"  says  learned  counsel, 
^'that  by  this  important  change  in  the  specifications 
the  foundations  for  the  machinery  and  the  capping 
were  to  be  Portland  cement  as  before,  but  that  all 
brick  work  besides  \vas  to  ])e  finished  in  Louisville 
cement.  Clearly,  then,  the  intention  of  the  parties, 
at  the  time  the  contract  was  executed,  was  that 
none  of  this  work  should  be  laid  in  ordinary  mor- 
tar. All  that  not  laid  in  Portland  cement  was  to 
be   laid   in   Louisville   cement." 

We  have  thus  quoted,  in  full,  the  exact  position 
of    complainant's   counsel   on   this   subject.       It   is   not 


APRIL  TERM,  1901.  421 

Perkins  Oil  Co.  v.  Eberbart. 

claimed  that  the  brick  in  the  main  building,  outside 
of  the  foundations,  were  actually  laid  in  cement, 
nor  is  there  any  proof  to  that  eflPect.  Eberhart,  in 
his  cross  bill,  does  not  claim  that  the  brick  for 
which  he  is  now  asking  extra  compensation  was  laid 
in  cement,  nor  does  he  testify  that  as  matters  of 
fact  that  all  the  brick  work  was  laid  in  cement. 
The  original  specifications  are  clear  upon  that  point, 
and  afford  us,  with  reasonable  certainty,  a  basis 
upon  which  to  determine  about  what  proportion  of 
the  brick  was  to  he  laid  in  cement  and  what  pro- 
portion in  lime  mortar.  The  provisions  of  the 
specifications  upon  this  subject  are  as  follows:  ''All 
foundations  are  to  be  hard,  well-burned  brick,  and 
are  to  be  laid  in  cement  mortar.  All  mortar  to 
be  made  of  fresh,  unslacked,  Alabama  lime,  and 
sharp,  washed,  cleaned,  and  screened  sand,  and  to 
be  made  ten  days  before  using.  Walls  above  main 
floor  to  be  laid  in  rich  lime  mortar.  The  founda- 
tions for  machinery,  which  will  consume  about 
125,000  brick,  to  be  laid  in  Eagle  brand  cement  or 
its  equal.  Bids  on  machinery  foundations  to  be 
made   per   thousand. ' ' 

We  are  of  opinion  that  the  changes  in  the  speci- 
fications, upon  which  complainant's  counsel  rely,  re- 
late only  to  the  character  of  the  cement  to  be  used, 
and  was  not  designed  to  affect  the  quantity  of  brick 
that  should  be  laid  in  cement  and  the  amount  to  [\e 
laid  in  common  mortar.  The  modification  of  the 
specifications   was    simply    intended    to    permit    Louis- 
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ville  cement,  which  was  less  expensive  to  be  used 
in  all  brick  work  which  the  contract  required  to  be 
laid  in  cement,  instead  of  Portland  cement,  except 
in  engine  foundations,  where  Portland  cement  must 
still  be  used.  The  change,  in  our  opinion,  does  not 
affect  the  quantity  of  brick  at  all.  The  Clerk  and 
Master,  in  executing  the  order  of  reference,  so  con- 
strued the  contract,  and  stated  his  account  on  this 
basis,  thus  disallowing  the  claim  of  Eberhart  for 
extra  compensation  for  1,120,000  brick.  The  Chan- 
cellor so  construed  the  contract  and  confirmed  the 
report  of  the  Master.  We  predicate  nothing  upon 
the  concurrent  findings  of  the  Master  and  Chancellor 
upon  the  facts  so  ascertained,  for  the  reason  that 
the  construction  of  the  contract  is  matter  of  law 
for  the  Court.  We,  however,  fully  agree  with  the 
Chancellor   in   his   interpretation   of   the   contract. 

It  is  insisted,  however,  that  the  decree  against 
Eberhart  for  $3,190.55,  was  wholly  unwarranted  by 
the  pleadings.  It  is  said  that  in  no  pleading  does 
the  Perkins  Oil  Co.  claim  that  Eberhart  owes  it 
anything  or  will  owe  it  anything  on  final  accounting. 
It  is  said  that  the  bill  was  not  filed  to  obtain  de* 
cree  against  Eberhart,  but  that  the  object  was  to 
protect  the  company  against  a  multiplicity  of  suits 
threatened  by  the  various  subcontractors  and  material- 
men. Counsel  is  mistaken,  however,  in  his  assump- 
tion that  no  judgment  was  asked  against  Eberhart 
The  bill,  after  setting  forth  the  complications  about  to 
arise   from  the  threatened  suits  of   the  lien  claimants, 
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states,  viz.:  <'That  when  all  of  said  claims  have 
been  presented  to  the  Court,  the  Court  will  pass 
upon  them  in  *  connection  with  all  questions  between 
complainant  and  defendant,  Eberhart,  and  defendant, 
The  American  Bonding  and  Trust  Co.,  so  that  in 
one  decree  and  at  one  time  the  rights  of  all  the 
parties   may   be   fixed. 

''If,  by  this  proceeding,  the  Court  shall  adjudge 
any  liability  as  against  complainant,  under  the  claims 
of  the  various  defendants,  which  shall,  together  with 
the  complainant's  claim  for  damages,  arising  from 
the  failure  of  defendant,  Eberhart,  to  carry  out  his 
contract,  exceed  the  balance  now  in  complainant's 
hands,  of  the  contract  price,  together  with  the 
amount  due  for  extras,  then,  and  in  that  event, 
complainant  is  advised  it  is  entitled  to  a  judgment 
for  such  amount,  together  with  the  amount  of  what- 
ever expense  it  shall  incur  for  Court  costs,  etc., 
against  the  defendant.  The  American  Bonding  and 
Trust  Co.,  under  the  conditions  and  provisions  of 
its   bond   hereinbefore   set   out." 

The  bill  asks  for  an  account  and  contains  a  prayer 
for   general   relief. 

The  American  Bonding  and  Trust  Co.,  as  the 
surety  of  Eberhart  for  the  faithful  performance  of 
the  work,  was  made  a  party  defendant,  because  com- 
plainant expected  to  recover  a  judgment  against 
Eberhart  and  would  look  to  the  bond  of  the  Trust 
Co.  for  indemnity.  Moreover,  it  is  shown  by  the 
correspondence    in     the      record     that    whenever     lien 
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claims  were  filed  by  contractors  and  materialmen 
against  the  property  of  the  Perkins  Oil  Co.,  during 
the  progress  of  the  work,  that  company  promptly 
notified  the  bonding  company,  thereby  indicating  that 
it  expected  to  sustain  a  loss  on  the  contract  by 
reason  of  the  enforcement  of  mechanic's  lien,  which 
Eberhart  had  failed  to  satisfy.  So  that  we  think 
it  clear  that  the  Perkins  Oil  Co.,  prior  to  the  dale 
of  filing  its  bill,  was  apprehensive  of  sustaining  a 
loss  on  this  contract,  and  intended  to  look  to  Eber- 
hart and  the  trust  company.  Moreover,  the  facts 
stated  in  the  bill  are  sufficient,  under  the  prayer  for 
general  relief,  to  have  warranted  the  personal  judg- 
ment   against    Eberhart     and    the    bonding    company. 

The  second  assignment  of  error  is,  viz.:  The 
learned  Chancellor  erred  in  holding  that  Eberhart 
was  not  entitled  to  recover  from  the  Perkins  Oil 
Co.  the  full  value  of  the  lumber  and  the  various 
woodwork,  which  became  useless  to  Eberhart  be- 
cause of  changes  in  the  plans  and  specifications  made 
by  the  Perkins  Oil  Co.  itself.  The  complainant 
having,  by  its  own  fault,  caused  these  plans  and 
specifications  to  be  changed,  the  loss  should  fall 
upon  it.  In  addition  to  this,  the*  said  lumber  and 
woodwork  was  left  with  the  complainant  company, 
was  retained  in  its  possession,  and  used  by  its 
officers,  agents,  and  servants.  It  should,  therefore, 
be   compelled   to   pay   for   what   it   took  and   used. 

In  support  of  this  assignment,  counsel  for  appel- 
lants   states,    viz.:    In    this    assignment    of    error    are 
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included  the  thirteenth  exception  of  Eberbart  to  the 
report  of  the  Clerk  and  Master,  in  which  he  claims 
$665.25;  also  the  fourteenth  exception,  in  which  he 
claims  $437;  exception  fifteen,  in  which  he  claims 
$159.60;  exception  eighteen,  in  which  he  claims 
$171.84;  the  twenty-first  (exception,  in  which  he 
claims  $65.32.  All  of  these  claims  were  disallowed. 
'The  total  amount  of  these  claims  under  these 
different  exceptions  is  $1,499.09.  We  will  state,  as 
a  general  proposition,  what  is  claimed  in  all  of  these 
exceptions.  It  is  substantially  this:  The  Perkins  Oil 
Company,  by  contract  with  Eberbart,  employed  him 
to  erect  an  oil  mill  for  the  company.  In  the  erec- 
tion of  this  mill  certain  plans  and  specifications  were 
to  be  followed,  and  the  parties  signed  a  contract 
which  made  the  plans  and  speciBcations  a  part 
thereof.  Now,  after  the  contract  was  made,  the 
Perkins  Oil  Company,  of  its  own  accord,  made  many 
changes  in  the  original  plans  and  specifications.  In 
changing  these  plans  and  specifications  a  great  deal 
of  lumber,  woodwork,  etc.,  furnished  by  Eberbart, 
became  utterly  useless.  For  instance,  he  would 
order  an  eight-foot  plank,  and  after  it  had  come, 
the  company  would  change  the  plans  so  that  a  ten- 
foot  plank,  instead  of  one  of  eight-foot  dimensions, 
would  be  required,  so  the  eight-foot  plank  would 
be  thrown  away  and  would  then  become  a  dead  loss 
to   Eberbart. 

The   Clerk   and   Master,    in   disposing  of  this   mat- 
ter,   says   in   his   report,    viz.:    **13.     The   Master,    in 
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his  report,  intended  to  say  something  about  the 
lumber  left  over  on  account  of  change  of  plans,  but 
inadvertently  failed  to  do  so.  It  is  impossible  from 
the  proof  to  ascertain  just  what  amount  of  lumber 
was  left  on  the  ground,  what  was  used  by  the 
Perkins  Oil  Co.,  and  what  is  still  there,  and  who 
is  chargeable  with  what  remains.  Eberhart  says  he 
left  there  fifty  or  sixty  thousand  feet.  He  should 
have  measured  it,  and  been  able  to  state  exactly 
how  many  feet  was  left  on  the  ground  '  if  he  in- 
tended to  charge  for  it,  and  in  like  manner  the 
Perkins  Oil  Co.  should  have  kept  a  strict  account 
of  lumber  used  by  them  (or  better,  not  used  any  of 
it),  if,  as  they  contend,  it  belonged  to  Eberhart. 
Mr.  Perkins  says  that  they  used  some,  probably,  five 
or  six  thousand  feet.  Critchell  also  testifies  that  he 
used  a  good  deal  of  it  in  work  of  building  house 
for  rope  crossing,  house  to  house  cover  conveyers, 
for  gutters  and  fences,  but  he  says  he  does  not 
know  how  much.  It  would  not  do  to  charge  the 
Perkins  Oil  Co.  with  all  of  this  two  by  eight  lum- 
ber, simply  because  it  was  not  used  in  this  particu- 
lar place;  it  might  have  been  used  elsewhere,  or 
hauled  away,  as  the  proof  shows  Eberhart  did  haul 
several  loads  of  lumber  away,  as  testified  to  by 
Critchell.  The  Master  sees  no  way  to  arrive  at  the 
fact  as  to  this  item  without  a  reference  as  to  same. 
The  Master  has  allowed  for  the  diflFerence  between 
two  by  eight  and  two  by  ten  rafters  at  a  full 
price.      Exception   overruled. ' ' 
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It  will  tbiiB  be  seen  that  the  l^aster  found  that 
the  evidence  was  not  sufficient  to  warrant  him  in 
sustaining  these  exceptions,  and  suggests  a  reference 
on  this  matter  for  further  proof.  Counsel  for  Eber- 
hart, however,  made  no  application  for  a  reference, 
and  the  report  of  the  Master  was  confirmed  by  the 
Court.  The  concurrent  finding  of  the  Master  and 
Chancellor,  in  respect  of  this  matter  of  fact,  is  con- 
clusive,   there   being   some   evidence   to   support  it. 

The  first  assignment  of  error  made  on  behalf  of 
the  bonding  and  trust  company  is  that  jurisdiction 
of  the  property,  by  attachment,  for  the  assertion  of 
mechanic's  lien,  cannot  be  acquired  on  cross  bill,  it 
appearing  that  the  property  was  not  brought  before 
the  Court  by  the  original  bill  or  attachment^  or 
other  process  issued  under  it.  It  appears  that  the 
claims  of  lienholders  are  all  based  upon  cross  bills 
and  attachments  issued  thereunder.  It  is,  then,  in* 
sisted  the  attachments  issued  upon  the  prayer  of  the 
several  cross  bills  being  illegal,  the  bonding  and 
trust  company  is  not  bound  by  any  decree  based 
thereon.  The  original  bill  in  the  cause  was  filed  in 
the  nature  of  a  bill  of  interpleader  against  all  the 
parties  in  interest,  with  a  view  of  preventing  a  multi- 
plicity of  suits  and  settling  the  rights  of  all  parties 
in   this   litigation. 

The  lien  claimants  were  all  made  defendants,  and 
filed  answers  and  cross  bills  attaching  the  property 
of  the  Perkins  Oil  Co.,  with  a  view  of  asserting 
their    several    liens. 
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A  mechanic's  lien  is  enforced  by  attachment,  either 
at  law  or  in  equity.  The  complainant  could  not, 
of  course,  bring  the  property  before  the  Court  by 
attachment  under  its  original  bill,  and  we  can  see 
no  objection  to  the  issuance  of  original  attachments 
under  the  prayers  of  the  cross  bills.  ''A  bill  of 
this  kind  (cross  bill)  is  usually  brought  either  to 
obtain  a  necessary  discovery  of  facts,  or  to  bring 
before  the  Court  new  matter  in  aid  of  the  defense 
to  the  original  bill,  or  to  obtain  full  relief  for  all 
parties,  or  some  afGrmative  relief  touching  the  mat- 
ters of  the  original  bill."  Gibson's  Suits  in  Chan- 
eery.  Sec.  662.  "A  cross  bill  may  be  filed  for 
relief  whenever  any  question  arises  between  the  de- 
fendant and  complainant,  or  between  two  defendants 
to  the  bill,  that  cannot  be  determined  completely 
without  a  cross  bill,  or  cross  bills,  to  bring  any 
matter  in  dispute  completely  before  the  Court,  to  be 
litigated  by  the  proper  parties  and  upon  the  proper 
proofs.  In  such  cases  it  becomes  necessary  for 
some  one  or  more  of  the  defendants  in  the  original 
bill  to  file  a  cross  bill  against  the  complainant  and 
one  or  more  of  the  other  defendants  to  that  bill, 
and  thus  to  bring  the  litigated  points  fully  before 
the  Courts."  Gibson's  Suits  in  Chancery,  Sec.  664; 
Story's  Equity  Pleadings,  Sec.  392.  It  is  well  set- 
tled that,  '*When  a  cross  bill  seeks  afiSrmative  re- 
lief, it  partakes  of  the  nature  of  an  original  bill." 
Gibson's  Suits  in  Chancery,  Sec.  664;  Story's  Equity 
Pleadings,    398. 
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Hence  we  conclude  that  jurisdiction  of  the  prop- 
erty was  acquired  by  the  attachments  issued  under 
the   cross   bills. 

The  American  Bondinor  and  Trust  Co.  assia:ns 
error  to  the  decree  below,  viz.:  (2)  ''The  trial 
Court  erred  in  rendering  a  decree  against  the  Amer- 
ican Bonding  and  Trust  Co.,  for  the  reason  that 
the  changes  made  in  the  plans  and  specifications  and 
the  large  amount  of  extra  work  required  to  be 
done  was  not  made  in  accordance  with  the  terms 
and  conditions  of  the  contract  under  which  the  bond 
was  issued.  First,  in  this,  that  the  alterations  made 
in  the  work  shown  and  described  by  the  drawings 
and  specifications  were  not  made  upon  the  written 
order  of  the  architect,  and  the  value  of  the  work 
added  or  omitted  was  not  computed  by  the  archi- 
tect, and  the  amount  of  extra  work  so  ascertained 
was  not  added  to  the  contract  price  by  the  archi- 
tect (article  3  of  the  contract,  page  16  record, 
Vol.  1),  and,  second,  that  the  changes  made  in  the 
plans  and  specifications  were  so  radical,  and  the 
burden  imposed  upon  the  contractor,  Eberhart,  was 
so  much  greater  than  those  provided  in  the  original 
contract,  and  under  which  the  bond  wag  made,  that 
the  bond  company  are  entirely  relieved  from  any 
obligation    whatever    under   its    bond.'' 

Article  3  of  the  contract  provides  that:  *'No 
alterations  shall  be  made  in  the  work  shown  or 
described  by  the  drawings  and  specifications  except 
upon   a    written    order    of    the    architects,    and,    when 
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SO  made,  the  value  of  the  work  added  or  omitted 
shall  be  computed  by  the  architect,  and  the  amount 
so  ascertained  shall  be  added  or  deducted  from  the 
contract   price." 

The  bond  provides  that  the  written  contract  en- 
tered into  is  attached  to  the  bond  and  made  a  part 
thereof,  and  it  is  insisted  that  ^ny  changes  or  vari- 
ations from  the  conditions  in  the  contract  affected 
the  surety  on  the  bond.  It  is  claimed,  on  behalf 
of  the  bonding  company,  that  the  extras  and  changes 
made  in  the  contract  from  the  time  it  was  executed 
until  the  building  was  completed  amounted  in  value 
to  $6,291.73.  It  is  then  stated  that  there  is  no 
proof*  or  statement  made  in  the  record  by  any  wit- 
ness that  any  of  the  changes  in  the  work,  as  shown 
by  the  original  drawings  and  specifications,  were 
made  upon  the  written  order  of  the  architect,  nor 
is  there  any  statement  or  proof  that  the  value  of 
the  work  added  or  omitted  was  computed  by  the 
architect,  and  the  amount  so  ascertained  added  to 
or   deducted   from   the   contract  *  price. 

Counsel  for  appellants  are  mistaken  in  the  as- 
sumption that  the  cost  of  the  extra  work,  over  and 
above  the  contract  price,  was  $6,291.73.  The  Clerk 
and  Master  found,  as  a  fact,  that  the  total  cost  of 
the  extra  work  was  $3,090.29.  The  Chancellor  con- 
curred with  the  Master,  and  this  finding  of  fact  is, 
therefore,  conclusive,  there  being  evidence  to  sup- 
port it. 
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Complainant  is  not  seeking,  in  this  action,  to  bold 
the  bonding  company  for  this  extra  work,  but  to 
recover  the  sam  of  (3, 060. 01,  the  total  amount  re- 
quired to  be  paid  out  by  the  Perkins  Oil  Co.,  to 
mechanics  and  material  men,  over  and  above  the  con- 
tract price.  The  proof  shows  that  the  total  amount 
actually  paid  out  by  the  Perkins  Oil  Co.  was 
$32,150.30.  Deduct  from  this  the  sum  of  $3,090.29, 
the  cost  of  the  extra  work,  for  which  the  oil  com- 
pany makes  no  claim  against  Eberhart,  and  there 
remains  $29,060.01.  But,  under  the  original  con-^ 
tract,  the  oil  company  was  only  liable  for  $26,000; 
hence  it  has  been  compelled  to  pay  out  the  differ- 
ence between  $29,060.01  and  $26,000,  which  is 
$3,000.01,    and   interest,    in   excess   of   its   contract. 

We  do  not  find  that  any  material  alteration  of 
the  plans  and  specifications  was  made  during  the 
progress  of  the  work.  A  number  of  expert  build- 
ing contractors  and  mechanics,  after  the  completion 
of  the  work,  made  a  thorough  inspection  of  it,  with 
the  plans  and  specifications  before  them.  Each  of 
them  testified  on  the  trial  that  the  buildings  were 
constructed  practically  according  to  the  plans  and 
specifications,  and  that  no  material  changes  were 
made.  The  changes  made  were  in  respect  to  the 
details  of  the  work,  and  there  were  no  changes  in 
the  plans  and  specifications  enlarging  the  buildings 
or   adding   new    buildings. 

The  only  change  specifically  referred  to  in  the 
brief    of    counsel    is    that    a   wall    was    partially   torn 
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down  and  certain  braces  were  placed  in  the  ventik- 
tors.  We  find,  from  Eberhart' s  deposition  and  the 
testimony  of  Thomson,  that  certain  other  changes 
were  made,  but  we  do  not  think  they  altered  the 
original  plans.  The  contract  between  the  bonding 
company  and  the  oil  company  must  have  a  reason- 
able construction,  and  where  it  appears  that  the 
original  plans  and  specifications  have  been  substan- 
tially complied  with,  there  is  no '  ground  for  com- 
plaint. 

The  decree  of  the  Chancellor  is,  in  all  respects, 
affirmed.  The  costs  of  the*  .appealj  will  be  paid  by 
appellant. 
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Read  v.    Memphis  Gaslight  Co. 

(Jackson.     June  22,    1901.) 

MoRTeAGBS  AND  DsBDS  OF  Tbust.    Allowances  to  trustee  for  ex- 
penses and  attorney  fees. 

Under  a  corporate  deed  of  trust,  made  pursuant  to  and  embodying 
a  resolution  of  the  Board  of  Directors  of  the  mortgagor  com- 
pany, providing  that  the  **deed  should  confer  upon  the  trustee 
all  proper  and  necessary  power  and  authority  for  the  protection 
and  security  of  the  holder  of  the  bonds,"  and  under  and  by  the 
general  principles  of  law  without  such  special  provision,  the 
trustee  is  entitled  to  reasonable  allowances,  out  of  the  trust 
fund  or  estate,  for  his  time  and  trouble  and  for  expenses  neces- 
sarily incurred,  including  attorney  fees,  in  the  defense  of  a  suit 
brought  against  him  attacking  the  trust  deed;  and  such  allow- 
ances constitute  a  prior  lien  upon  the  trust  fund  or  estate,  and 
are  enforceable  against  it  by  proper  proceedings. 

Cases  cited:  Fulton  i;.  Davidson,  3  Heis.,  614;  New  Memphis  Gas- 
light Co.  case,  105  Tenn.,  268. 


FROM    SHELBY. 


Appeal     from     the     Chancery     Court     of     Shelby 
County.       F.    H.    Heiskell,    Ch. 

Carroll,  McKellar  &  Bullington   for   Read. 

B.    W.   HiRSH  and   Riddick   for    Memphis  Gaslight 
Company. 

McAlister,    J.      The    question    presented    for    de- 
cision    upon     this   record   is   in   respect    of    the    right 
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of  a  trustee  to  compensation  for  his  time  and 
trouble,  and  to  an  allowance  for  expenses  incurred, 
including  a  reasonable  fee  to  the  solicitor  who  rep- 
resented him  in  certain  litigation.  The  facts  neces- 
sary to  be  stated  are  that,  in  1873,  the  Memphis 
Gaslight  Co.  executed  a  trust  deed  to  the  complain- 
ant, S.  P.  Read,  as  trustee,  to  secure  the  payment  of 
250  bonds  of  $1,000  each  ($250,000).  Creditors  and 
stockholders  of  the  Memphis  Gaslight  Co.,  in  differ- 
ent suits,  attacked  the  validity  of  this  trust  deed, 
making  the  complainant  trustee  a  party  defendant  in 
each  case.  These  causes  were  consolidated  and  jSnally 
determined  by  this  Court  at  last  term  here,  and  are 
reported  in  106  Tenn.,  268.  The  trustee  employed 
counsel,  and  answers  were  filed  denying  the  allega- 
tions made  against  this  deed,  and  the  litigation  was 
defended  in  the  Chancery  Court  and  in  this  Court. 
In  that  case  this  Court  said  that  <<the  trustee  was 
under  legal  obligation  to  protect  this  trust  deed, 
assailed  as  it  was,  and  that  he  was  authorized  to 
employ  a  lawyer  to  this  end,  and  that  the  gentle- 
man so  engaged  rendered  valuable  services  to  his 
client.  But,  said  the  Court,  the  fixing  of  the  fee 
and  the  security  for  its  payment  must  be  between 
the  two.  There  is  no  fund  under  the  contFoI  of 
the  Court  upon  which  it  could  fix  a  lien,  and  no 
adverse  parties  against  whom  a  decree  in  his  favor 
could  be  rendered.  To  determine  the  amount  doe 
for  the  solicitor's  service  or  to  grant  a  lien  in  these 
cases   would   be   bnUum  fulmeny 
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The  present  bill  was  filed  on  September  21,  1900* 
by  S.  P.  Read,  trustee,  against  the  Memphis  Gas- 
light Co.,  the  Equitable  Gaslight  Co.,  the  Colonial 
Trust  Co.,  of  New  York,  and  the  unknown  holders 
of  the  first  mortgage  bonds  of  the  Memphis  Gas- 
light Co.,  the  object  of  which  was  to  recover,  first, 
the  expenses  incurred  by  the  trustee  in  the  admin- 
istration  of  the'  trusts  of  the  mortgage,  including  a 
reasonable  compensation  to  the  solicitor  employed, 
and,  second,  a  reasonable  compensation  for  himself, 
on  account  of  his  responsibility  and  services  in  re- 
spect  of  the   defense   of  the   said   litigations. 

The  defendants,  the  Equitable  Gaslight  Co.  and 
the  Memphis  Gtislight  Co.,  filed  the  following  de- 
murrers: First,  it  is  denied  that  it  was  the  right 
and  duty  of  the  trustee  to  retain  counsel  to  defend 
the  suits  mentioned  in  the  bill,  and,  second,  it  de- 
nied the  right  of  the  trustee  to  have  spent  time,  or 
performed   labor   or   incurred   responsibility  therein. 

The  cause  was  heard  upon  the  two  assignments  of 
demurrer,  and,  upon  leave  being  granted,  an  addi- 
tional ground  of  demurrer  was  filed;  and  defend- 
ants, also,  demur  to  the  complainant's  bill,  on 
the  following  ground:  ^'Even  if  the  trustee.  Read, 
had  the  implied  right  and  power  to  employ  coun* 
sel  in  the  lawsuits  referred  to  in  his  bill,  he 
had  no  right  to  make  the  fees  of  said  counsel  a  lien 
or  charge  upon  the  property  covered  under  the  trust 
deed,  nor  had  he  any  right  or  power  to  charge  the 
maker   or  beneficiaries  under   the  trust  deed,   nor  any 
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of  the  defendants,  with  the  responsibility  for  such 
fees.  If  he  undertook  to  employ  counsel  without 
direction  from  the  Court,  or  without  authority  from 
the  makers  or  beneficiaries  under  the  trust  deed, 
then  it  might  ^be  that  he  would  make  himself  re- 
sponsible for  the  fee  of  such  counsel.  The  fixing 
of  this  fee,  and  the  security  for  its  payment,  would 
be  a  matter  of  contract  between  the  trustee  and 
counsel  employed  by  him,  and  the  trustee's  responsi- 
bility would  depend  upon  this  contract.  Suit  might 
be  brought  on  such  contract  against  the  trustee, 
but  in  no  event,  as  defendants  contend,  could  the 
trustee  and  his  counsel,  by  any  arrangement  between 
them,  charge  either  the  corpus  of  the  property  or 
th6  makers  or  beneficiaries  under  the  trust  deed,  or 
any  of  the  defendants,  with  the  responsibility  for 
such  fee.  But  said  trustee,  in  his  bill,  does  not 
charge  or  claim  that  the  employment  by  him  of 
complainant,  McDowell,  was  done  under  the  direc- 
tion of  the  Court,  or  after  consultation  with  the 
maker  or  any  of  the  beneficiaries  under  the  trust 
deed.  And  so  defendants  say,  that  if  said  counsel 
has  any  redress,  it  is  against  the  trustee  employing 
him,  and  not  against  either  the  property  conveyed 
in   the  trust   deed   or   any   of    these  defendants." 

The  Chancellor  sustained  all  the  demurrers  and  dis- 
missed  the  bill.  Complainant  appealed  and  assigned 
the  action  of  the  Chancellor  as  error.  It  will  be 
observed  that  two  questions  are  raised  by  the  plead- 
ings.     First,    whether   the    trustee   is   entitled  to  any 
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compensation  for  his  own  services  and  trouble  in  and 
about  the  litigation;  and  second,  whether  he  is  en- 
titled] to  an  allowance  for  expenses  incurred,  includ- 
ing  a   reasonable    fee  for  his   counsel. 

The  position  of  counsel  for  complainant  is  that . 
the  trustee  is  entitled  to  recover,  as  an  expense  in- 
curred, the  counsel  fee  of  the  solicitor  he  employed 
to  defend  the  litigation  in  the  interest  of  the  trust 
estate;  that  that  claim  is  a  lien  upon  the  trust  es- 
tate, and  unless  it  is  paid  he  is  entitled  to  have 
the  trust  estate  sold  for  the  payment  thereof;  and 
further,  that  in  equity  the  cestui  que  trust  are  lia- 
ble for  the  payment  thereof.  In  support  of  this 
proposition  counsel  cites  Woodruff  v.  The  N.Y.d: 
Lake  Erie  <&  Western  R.  R.  Co.y  et  al.y  129 
N.  Y.,  27,  in  which  it  is  said,  viz.:  *«lt  is  a 
cardinal  principle  in  the  disposition  of  trust  estates 
that  the  trust  fund  shall  bear  the  expenses  of  its 
administration,  and  that  one  who  successfully  con- 
ducts a  litigation  en  autre  droit  for  the  benefit  of  a 
fund,  shall  be  protected  in  the  distribution  of  such 
fund,  for  the  expenses  necessarily  incurred  by  him 
in  the  performance  of  his  duty."  In  re  Holden^  126 
N.   Y.,   589;    Trustees  v.    Oreenough,    106   U.    S.,    527. 

It  is  laid  down  as  an  elementary  rule,  in  Perry 
on  Trusts,  that  trustees  have  an  inherent  equitable 
right  to  be  reimbursed  all  expenses  which  they  rea- 
sonably incur  in  the  execution  of  the  trust,  and  it 
is  immaterial  that  there  is  no  provision  for  such  ex- 
penses  in   the   instrument  of   trust.      If   a  person  un- 
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dertakes  an  office  for  another,  in  relation  to  prop- 
erty, he  has  a  natural  right  to  be  reimbursed  all 
the  money  necessarily  expended  in  the  performance 
of  the  duty.  Lewin  on  Trusts,  657;  Perry  on 
Trusts,    Sec.    910. 

This  right  is  extended  not  only  to  necessary 
traveling  expenses,  but  to  all  reasonable  fees  paid 
for  legal  advice  in  the  discharge  of  his  duties,  and 
in  most  of  the  States  includes  compensation  for  time 
labor,  and  trouble.  Perry  on  Trusts,  Sees.  910,  917, 
918. 

It  was  held  in  Wetjnore  v.  Parker^  52  N.  Y., 
450,  that  this  Court  has  decided  in  two  cases  {Down- 
ing  V.  Marshall  and  DeCourville  v.  Ray^  67  N.  Y., 
380)  that  the  special  term  has  power  to  make  allow- 
ances to  trustees  and  others  acting  in  a  fiduciary 
capacity,  for  all  expenses  necessarily  incurred  in  the 
faithful  performance  of  their  duty,  including  counsel 
fees. 

In  Doioning  v.  Marshallj  aupra^  the  Court  said 
that  persons  acting  en  autre  droit,  as  executors, 
administrators,  trustees,  guardians,  receivers,  etc.,  are, 
upon  a  faithful  execution  of  their  trusts,  to  be  in- 
demnified out  of  the  trust  property  for  all  expenses 
necessarily  incurred  in  the  faithful  performance  of 
their  duties.  There  can  be  no  reasonable  doubt  that 
the  general  rule  is  that  trustees  and  others,  acting 
in  a  fiduciary  capacity,  are  entitled  to  reasonable 
allowances  for  costs  and  expenses  incurred  in  the 
course    of    the    performance    of    their    duties,     out  of 
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the  fund  which  has  been  secured  or  protected  by 
their  eflForts."  Dow  et  al,  v.  Memphis  cfe  Little 
Rock  R,  R.J  Fed.  Rep.  32.;  Dmv  et  al,  v.  ]Ue7n- 
phis.i&   Little  Rock   R.    R.,    120   U.    S.,    287. 

In  the  last  case  the  mortgage  provided  that  the 
appellant  will,  from  time  to  time,  pay  all  charges, 
costs,  and  expenses  of  the  appellees,  or  either  of 
them,  in  and  about  the  execution  of  the  trust,  and 
will  indemnify  and  hold  harmless  the  appellees 
against  all  costs,  charges,  damages,  and  expenses, 
which  they  or  either  of  them  may  sustain  or  may 
be  put  to  in  consequence  of  accepting  this  trust,  or 
anything  which  may  be  done,  or  omitted  to  be  done, 
under  it,  saving  only  such  damage  as  may  be  in- 
curred by  or  arise  from  the  culpable  act  or  neglect 
of  said  appellees.  The  Court,  in  that  case,  gave 
judgment  against  the  mortgagor  for  $29,680.87, 
amount  due  the  trustees  for  services  and  counsel 
fees  and  costs  paid  out  by  them.  See,  also,  Jle- 
doicgh  V.  Wilson,  151  U.  S.,  333.  Counsel  also 
cite  Fulton  v.  Davidson  et  al.,  3  Heis.,  .614;  Bur- 
ney  v.  Atkinson,  64  S.  W.  Rep.,  998.  Counsel 
then  cite  the  former  opinion  of  this  Court  in  the 
consolidated  cases,  105  Tenn.,  268,  in  which  we  said 
that  the  trustee  was  under  legal  obligation  to  pro- 
tect this  trust  deed,  assailed  as  it  was,  and  that  he 
was  authorized  to  employ  a  lawyer,  and  that  the 
gentleman  so  employed  (Hon.  Wallace  W.  McDow- 
ell)   had   rendered   valuable   services   to   his   client. 
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As  opposed  to  contention  of  the  complainant,  it  is 
insisted,  on  behalf  of  the  defendant,  that  the  powers* 
of  the  trustee  are  dependent  entirely  upon  the  mort- 
gage or  trust  deed  appointing  him,  and  that  it  is 
not  admissible  to  look  outside  the  instrument  for  the 
trustee's  authority.  It  is  argued  that  there  is  no 
especial  authority  to  the  trustee,  conferred  by  this 
trust  deed,  to  employ  counsel  to  defend  any  suits 
which  might  be  brought  attacking  the  validity  of 
such  trust,  and  hence  there  can  be  no  recovery  for 
such  services.  Counsel  cite  Thompson  on  Corpora* 
tions,  Vol.  5,  Sec.  6264,  viz.:  "No  arrangement 
among  the  trustees  in  a  corporate  mortgage  and  the 
corporation  and  third  parties,  not  assented  to  by  the 
beneficiaries  thereunder,  will  be  allowed  to  have  the 
effect  of  charging  the  trust  with  the  payment  of 
subsequent  debts.  Neither  the  trustee  nor  any  agent 
appointed  by  him  is  competent  *to  create  such  a 
charge. ' ' 

Mr.  Thompson,  in  Sec.  6126  af  his  work,  dis- 
cusses the  power  of  the  trustee  to  charge  the  trust 
estate  with  counsel  fees,  concluding  as  follows,  to 
wit:  '*The  writer  suggests  that  the  decisions  which 
hold  the  bondholders  bound  by  representation  through 
the  trustee  in  the  mortgage,  except  where  the  trustee 
brings  an  action  to  foreclose  the  mortgage,  have 
failed  to  discriminate  properly  in  respect  of  the  con- 
sideration that  the  trustee,  in  such  an  instrument,  i^ 
a  trustee  only  of  the  powers  which  have  been 
especially    granted    to     him    by    the   instrument,    a^^ 
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which  he  has  accepted  by  accepting  the  trast.  If 
the  instrament  requires  him  to  defend  any  litigation 
affecting  unfavorably  the  rights  of  the  bondholders, 
then  there  is  ground  for  concluding  that  when  he 
does  so  defend  he  will  bind  the  bondholders  by  rep- 
resentation. But  if  it  does  not  require  him  to  do 
so,  his  act  in  defending  is  no  more  than  the  act  of 
a  stranger,  for,  in  doing  it,  he  is  attempting  to  ex- 
ercise a  power  which  has  not  been  conferred  on 
him,  and  to  do  something  for  them  which  they  have 
not  authorized  him  to  do,  or  agreed  that  he  shall 
do." 

Now,  conceding  for  the  argument,  that  Mr. 
Thompson  is  correct  in  the  rule  thus  enunciated,  we 
find  ample  authority  in  the  trust  deed  to  have  war- 
ranted the  trustee  in  employing  counsel  to  defend 
the  attacks  -  made  upon  the  instrument  itself.  The 
resolution,  adopted  by  the  Board  of  Directors  of 
the  Memphis  Gaslight  Company,  directing  the  deed 
of  trust  to  be  executed,  provided  ^'that  the  said 
trust  deed  should  confer  upon  the  trustee  all  proper 
and  necessary  power  and  authority,  for  the  protec- 
tion and  security  of  the  holder  of  the  bonds."  This 
resolution  is-  embodied  in  the  deed  of  trust,  after- 
wards executed,  to  S.  P.  Read,  trustee;  but  it  is 
insisted  that  the  only  power  actually  conferred  upon 
the  trustee,  by  the  deed  itself,  is  to  sell  the  prop- 
erty and  make  deeds  to  the  purchasers.  It  is  then 
argued  that  the  presumption  is  that  the  directors 
did   what   they   resolved   to   do,    and    the    powers    ac- 
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tually  conferred  upon  the  trustee  was  an  execution  of 
the  power  conferred  by  the  resolution.  We  think, 
however,  that  the  resolution  is  not  to  be  so  re- 
stricted. It  is  embodied  in  the  trust  deed,  and  has 
thus  become  a  part  of  the  instrument  itself,  and  is 
equivalent  to  an  express  grant  in  the  deed  to  the 
trustee  **of  all  proper  and  necessary  power  and 
authority  for  the  protection  and  security  of  the 
owners  or  holders  of  said  bonds."  It  was  with 
reference  to  this  power  that  we  held,  at  last  term, 
that  ''the  trustee  was  under  legal  obligation  to  pro- 
tect the  trust  deed,  assailed  as  it  was,  and  that  he 
was  authorized  to  employ  a  lawyer  to  this  end." 
It  was  also  said  that  the  fixing  of  the  fee,  and  the 
security  therefor,  was  a  matter  for  the  trustee  and 
his  counsel,  for  the  reason  that  there  was  no  fund 
before  the  Court,  and  no  adverse  parties  against 
whom   a   decree   in   his   favor   could    be   rendered. 

The  present  bill  is  filed  against  the  Memphis  Gas- 
light Company,  the  maker  of  the  trust  deed,  the 
Equitable  Gaslight  Company,  which  is  the  pres- 
ent owner  of  the  property  embraced  in  the  trust 
deed,  and  also  as  the  owners  of  a  considerable  num- 
ber of  the  first  mortgage  bonds  of  the  Memphis 
Gaslight  Company,  the  Colonial  Trust  Company,  of 
New  York,  and  the  unknown  holders  of  the  first 
mortgage  bonds  of  the  Memphis  Gaslight  Com- 
pany. The  claim  of  the  bill  is  that  both  complain- 
ant and  the  counsel  representing  him  in  said  litiga- 
tion,  are    entitled   to   propound    herein   as   against  the 
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defendants,  and  against  the  property  covered  by  the 
mortgage,  their  claim,  and  that  they  are  entitled  to 
set  up  and  establish  as  against  the  trust  estate,  and 
enforce  the  same,  the  reasonable  amounts  which  they 
are  severally  entitled  to  have  allowed  them,  and  that 
they  have  a  lien  therefor  upon  the  property  men- 
tioned and  described  in  the  said  mortgage,  superior 
and  paramount  to  the  mortgage  itself,  etc.  The 
property  covered  by  the  mortgage  was  "all  the 
franchises,  rights,  town  lots,  grounds,  buildings, 
manufactories,  and  machinery  owned  by  the  Mem- 
phis Gaslight  Company."  It  is  further  alleged  that 
the  property  covered  by  the  trust  deed  is  now 
owned  by  the  Equitable  Gas  Company,  subject  to 
the  mortgage  of  $1,260,000  of  6  per  cent.  bond^. 
We  think  that,  upon  the  allegations  of  the  bill, 
complainants  are  entitled  to  relief.  The  decree  of 
the  Chancellor  is,  therefore,  reversed,  the  demurrer 
overruled,  and  the  cause  remanded  for  further  pro- 
ceedings. 
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{Jack^oii,      June   24,    1901.) 

1 .  Stbbet  R ailboads.    Duty  of  wjoUyrman  as  to  preventing  coUisifms, 

It  is  not  the  duty  of  a  motorman  in  charge  of  and  operating  an 
electric  street  car  to  stop  or  even  check  the  speed  of  his  car 
upon  observing  a  wagon  or  other  moving  object  on  the  track 
ahead  of  him,  unless,  by  reason  of  the  nearness  of  the  object,  or 
other  circumstances,  it  would  appear  to  a  reasonably  prudent 
man  that  a  collision  would  probably  occur  unless  he  did  sa 
The  motorman  has  the  right  to  act  upon  the  assumption  that 
the  wagon  or  other  moving  object  will  clear  the  track  in  due 
time  until  the  contrary  becomes  reasonably  manifest,  and  then 
it  is  his  duty  to  prevent  the  accident,  if  possible,  by  the  use  of 
all  reasonable  means  in  his  power.     {Post,  pp.  445-449,) 

2.  Charge  of  Court.     Contradictory  clasv^s. 

An  erroneous  proposition  in  the  Court's  charge  is  not  cured  by 

another  contradictory  or  inconsistent  one  that  is  correct.    The 

parties  are  entitled  to  a  clear  and  consistent  charge  as  well  as 
a  correct  one.     (Postt  pp,  449,  450.) 
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Wright,    Peters  &   Wright    for    Citizens'    Street 
Railroad   Co. 

John   E.    Bell  for   Shepherd. 
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Snodgbass,  Ch.  J.  The  defendant  sued  plaintiff  in 
error  for  damages  sustained  through  a  collision  be- 
tween a  street  car  and  a  market  wagon,  driven  by 
Shepherd  along  by  or  on  the  track  of  the  railroad 
company,  and  in  which  he  sustained  personal  injuries. 
He  recovered  $3,500,  and  defendant  company  appealed 
and  assigned  many  errors.  The  theory  of  the 
plaintiff  was  that  he  was  driving  upon  the  track  and 
was  negligently  run  down  and  injured;  that  of  defend- 
ant was  that  he  was  driving  by  the  side  of  the  track 
and  turned  too  close  in,  so  that,  after  an  effort 
to  warn  him  and  before  defendant  could  stop  its 
car,  it  ran  against  one  of  the  fore  wheels,  stopping 
just  as  it  touched  it,  and  throwing  plaintiff  out;  or, 
in  any  event,  if  on .  the  track  when  first  seen,  the 
approach  to  him  was  slow  and  with  abundant  warn- 
ing to  attract  his  attention;  and  defendant's  servants 
believed  he  would  avoid  the  collision,  and  did  them- 
selves what  they  reasonably  could  to  avoid  it,  and 
only  failed  by  the  least  progress  beyond  the  point 
where  he  was  leaving,  so  as  to  strike  only  one  of 
his  wheels,  and  that  it  was  a  mere  accident  and 
not  due  to  negligence  on  the  part  of  its  servants, 
but  to  that  of  plaintiff,  and,  in  any  event,  he  prox- 
imately contributed  to  the  injury,  and,  therefore, 
could  not  recover,  or  if  he  did  not  thus  contribute, 
his  remote  negligence  was  sufficient  to  so  abate  his 
recovery   as   to    make    the    amount    allowed   excessive. 

There  was  evidence  tending  to  support  the  theo- 
ries  of    both   parties,    and    the  usual   conflict   of    evi- 
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dence  as  to  the  actual  facts;  and  it  is  in  relation 
to  the  charge  in  this  connection  that  we  propose  to 
devote  any  discussion  or  predicate  any  action,  for 
although  there  are  some  assignments  and  much  argu- 
ment going  to  the  admission  of  evidence,  we  think 
there  is  nothing  vital  in  the  objections  thus  made, 
whether  or  not  they  be  well  taken.  We  pass  in 
the  same  way  the  assignments  and  arguments  re- 
garding the  charge  on  evidence.  It  does  not  all 
bear  the  close  and  elaborate  analysis  of  defendant's 
counsel.  Neither  do  we  think  the  jury  understood 
it  as  he  does,  but  it  practically  meant  about  what 
the  law  is  according  to  the  way  a  not  too  critical 
or  hypercritical  jury  would  have,  and  doubtless  did, 
understand   it. 

Many  of  the  remaining  twenty  assignments  can  be 
properly  disposed  of  in  the  same  way,  but  among  the 
assignments  are  some  vitally  objectionable.  Among 
them  are  assignments  sixth,  seventh,  sixteenth,  sev- 
enteenth,   and   eighteenth. 

Assignment  sixth  is  as  follows:  ^<  The  Court  erred 
in  charging  the  jury  as  follows:  ^This  superior  or 
preferential  right,  which  the  law  gives  to  the  street 
car  company,  requires  of  persons  who  desire  to  use 
the  track,  while  driving  along  it,  to  look  back  at 
reasonable  intervals  to  ascertain  whether  a  car  is 
ooming,  so  that  they  may  leave  the  track  and  not 
unnecessarily  impede  the  progress  of  the  car.  Bat 
the  failure  on  the  part  of  the  driver  to  look  back 
for  a  car  coming  up  in  the  rear  does  not,  of  itself, 
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make  the  act  one  of  negligence,  provided  it  is  day- 
light and  there  is  no  obstruction  in  the  way  of  the 
motorman   seeing   the   driver   and   vehicle.'" 

Assignment  seventh  is  as  follows:  ''The  Court 
erred  in  charging  as  follows:  'So  that,  if  you  fur- 
ther find  from  the  evidence  that  there  was  no  ob- 
struction in  the  way  to  prevent  the  motorman  from 
seeing  Shepherd,  as  he  drove  out  of  Boyd  Avenue 
and  drove  along  Vance  street,  and  Shepherd  drove 
upon  the  track  at  a  distance .  far  enough  ahead  of 
the  car,  which  was  being  operated  by  Amos,  the 
motorman,  to  have  enabled  any  ordinarily  careful 
person  to  have  stopped  his  car,  if  need  be,  to  avoid 
a  collision,  where  the  motorman  had  been  on  the 
lookout  and  had  his  car  under  control,  then  the 
CJourt  charges  you  that  it  was  negligence  on  the 
part  of  Amos,  the  motorman,  to  have  collided  with 
Shepherd,  the  wagoner,  and  whatever  injuries  Shep- 
herd received,  in  consequence  of  such  injuries,  he 
has  the  right  to  recover  for.'  This  should  have 
been  qualified  by  the  quotation  from  Mr.  Booth 
'that  a  motorman  has  a  right  to  assume  that  a 
person  who  is  upon  the  track,  and  apparently  capa- 
ble of  taking  care  of  himself,  will  leave  it  before 
the  car  reaches  him,  and  that  he  can  indulge  in 
this  presumption  until  the  danger  of  a  collision  be- 
comes imminent.'" 

Assignment  sixteenth  is  as  follows:  "The  Court 
erred  in  refusing  the  sixth  special  instruction  re- 
quested by  the    defendant,    which  is  as    follows:    'If 
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the  jury  believes  from  the  eridence  that  Henry 
Shepherd  came  out  of  Boyd  avenue  on  to  Vance 
street,  when  the  motorman  was  some  distance  west 
of  the  intersection  of  Boyd  avenue  and  Vance  street, 
and  that  Henry  Shepherd  turned  east  upon  the 
track;  and  at  that  time  there  was  no  danger  of 
collision  to  Henry  Shepherd  by  being  run  into  by 
the  car;  and  if  they  further  believe  that  Henry 
Shepherd  proceeded  east  upon  Vance  street  in  the 
tracks  of  the  street  car  company,  and  in  the  tracks 
upon  which  the  car  that  was  coming  east  was  run- 
ning, then  the  motormon  had  the  right  to  assume 
that  Henry  Shepherd  would  leave  the  track  '  before 
the  car  reached  him,  and  the  motorman  had  the 
right  to  rely  upon  this  presumption  until  the  dan- 
ger of  a  collision  became  imminent,  then  it  became 
the  duty  of  the  motorman  to  use  ordinary  care  to 
stop  his  car  and  prevent  an  accident;  and  if  the 
jury  believe  that  the  motorman  did  use  ordinary 
care  after  he  saw,  or  by  the  exercise  of  ordinary 
care  should  have  seen  that  the  danger  of  a  collision 
was  imminent,  then  there  could  be  no  recovery  in 
this   case.'  " 

And  to  the  same  effect  assignment  seventeenth, 
which  is  as  follows:  ^'The  Court  erred  in  refusing 
the  seventh  special  instruction  requested  by  the  de- 
fendant, which  is  as  follows:  'If  the  jury  believe 
from  the  evidence  that  Henry  Shepherd  entered  Vance 
street  at  Boyd  avenue,  some  distance  in  front  of 
the    car,    the    motorman   was    under    no    obligation  at 
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that  time  to  stop  his  car  in  order  to  prevent  an 
sccident — that  is,  if  the  danger  of  a  collision  at  that 
time  was  not  probable,  but  the  motorman  had  the 
right  to  run  his  car  following  Henry  Shepherd,  and 
had  the  right  to  assume  that  Henry  Shepherd  would 
get  out  of  the  way  until  he  saw,  or  by  the  exer- 
cise of  ordinary  care  could  have  seen,  that  the  dan- 
ger of  a  collision  did  become  imminent,  but  no 
longer.' " 

The  eighteenth  assignment  of  error  is  as  follows: 
**The  Court  erred  in  refusing  to  give  the  eighth 
special  instruction  requested  by  the  defendant,  which 
is  as  follows:  'You  are  to  say  from  the  evidence 
when  it  became  the  duty  of  the  motorman  to  attempt 
to  stop  his  car  and  prevent  the  collision,  and  if  you 
believe,  from  the  evidence,  that  an  ordinarily  prudent 
man  would  not  have  attempted  to  stop  his  car,  to 
avoid  the  collision,  until  Amos  did  attempt  to  stop 
his  car  and  avoid  the  collision,  then  there  can  be  no 
recovery,  no  matter  whether  Henry  Shepherd  was 
jfuilty   or   not.'  " 

The  argument  of  plaintiff,  that  these  requests  were 
not  a  law,  had  been  given,  or  were  in  other  equiv- 
alent statements  of  the  Court  so  far  as  they  were 
law,  and,  therefore,  already  in  the  charge,  is  not 
well  made.  Some  of  the  objections  are  met  by 
suggestions  of  similar  purport  in  the  charge,  fol- 
lowed by  contradictory  propositions.  These  do  not 
4iuve  errors.  They  only  intensify  them  or  make  ac- 
curate  understanding   of    the   charge   impossible.       We 

23  P— 29 


450  JACKSON : 


Citizens*  Street  Railroad  Co.  v.  Shepherd. 


have  repeatedly  held  that  inconsistent  and  contradic- 
tory statements  do  not  neutralize  or  validate  each 
other,  but  are  vitally  erroneous.  Several  of  these 
are  pointed  out  in  argument.  It  is  not  necessary 
to  elaborate  them  here.  The  parties  are  entitled  to 
a  clear  and  consistent  charge,  as  well  as  a  correct 
one,  that  justice  may  be  reached.  This  is  a  large 
verdict.  On  one  theory  it  may  be,  notwithstanding 
this,  not  so  large  or  extravagant  as  to  indicate 
caprice  or  passion,  or  other  reversible  error  here^ 
but  it,  at  least  to  be  sustainable,  must  appear  to 
be  based  on  a  clear  and  sound  exposition  of  the 
law  applied  to  the  facts.  As  it  is  not  so,  we  are 
constrained   to   reverse  it   and   award   a   new   trial. 
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Thompson  v.   Keck  Manupactueing  Company. 

{Jackson.       June.  4,    1901.) 

DscBBB.    Cora/m  non  judice, 

A  decree  for  debt  and  costs  rendered  against  a  mere  formal  de- 
fendant in  an  action  by  creditors  against  their  debtor  and 
others  to  recover  their  debts  and  set  aside  fraudulent  convey- 
ances of  his  property  is  coram  non  ivdice  and  void. 

Cases  cited:  Bank  v.  Carpenter,  97  Tenn.,  437;  Randolph  v.  Bank, 
9  Lea,  63;  Rogers  v  Breen,  9  Heis.,  679;  Easley  v.  Tarkington, 
5  Baz.,  593. 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
F.    H.    Heiskell,    Ch. 

Smith  &   Trezevant  for  Thompson. 

B.  P.  Cart,  R.  G.  Brown,  and  Caruthers 
EwiNG  for   Keck   Mi^nufacturing   Company. 

Beard,  J.  The  bill  in  this  cause  is  filed  to 
impeach  a  decree  pronounced  against  complainant  in 
the  case  of  Keck  Manufacturing  Company  v.  FI  B. 
Thayer  et  al.j  and  Champenois  v.  V.  B,  Thayer  et 
al.      This  decree  was  for  large  sums  of  money,   and 
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was  entered  on  January  30,  1899.'  Several  grounds 
of  impeachment  are  averred  by  complainant,  but  as 
one  of  these  is  decisive  of  the  case,  it  will  alone 
be  considered.  The  ground  referred  to  is  that  the 
decree  was  without  pleadings,  and  so  was  coram  non 
judice  and   void. 

The  bills  in  the  two  causes  in  which  the  decree 
was  rendered  were  filed  by  creditors  of  V.  B. 
Thayer,  of  Memphis,  who  had  a  short  time  before 
made  two  assignments  of  his  stock  of  merchandise 
to  one  Barchas  as  assignee.  The  complainants,  who 
were  creditors  of  Thayer,  assailed  these  instruments 
on  many  grounds  not  material  to  be  mentioned  in 
the  present  case.  The  bills  also  alleged  that  Bar- 
chas, after  having  sold  a  considerable  part  of  the 
stock  at  private  sale,  had  advertised  that  he  would 
receive  bids  for  the  remnant  of  the  same  on  •  Feb- 
ruary 16,  1893;  that  the  defendant,  Thayer,  in  com- 
pany with  four  others,  one  of  these,  being  the  pres- 
ent complainant,  Thompson,  had  applied  for  and 
were  granted  by  the  proper  authority,  a  charter  to 
carry  on  a  mercantile  business  in  the  name  of  the 
'* Thayer  Jewelry  Company,"  and  to  this  company, 
when  organized,  the  assignee  had  transferred  as  pur- 
chaser so  much  of  the  stock  as  then  remained  in 
his  hands.  The  bills  then  alleged  that  no  one  of 
the  parties,  who  thus  joined  Thayer  in  setting  on 
foot  this  corporation,  had  more  than  one  share  of 
its  stock,  and  that  the  money  to  pay  for  this  share 
had    been    furnished    the    respective     shareholders    by 
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Thayer,  and  that,  in  fact  and  in  law,  the  corpora- 
tion  was  simply  Thayer,  and  that  the  property  so 
transferred  was  subject  to  the  payment  of  the  debts 
due  from  him  to  complainants.  Discovery  was  asked 
from  the  various  shareholders  as  to  the  amount  of 
stock  held  by  each,  and  the  amount  of  money  con- 
tributed, and  by  whom,  to  pay  for  their  shares  of 
stock.  No  personal  decree  was  sought  against  any 
of  these  shareholders,  save  Thayer,  and  against  him 
only  as  an  original  debtor,  who  had  resorted  to  va- 
rious devices  to  defraud  his  creditors.  The  main 
purpose  of  complainants  in  both  causes  was  to  ob- 
tain a  personal  decree  against  Thayer  for  the  debts 
alleged  to  be  due,  to  hold  the  assignee  liable  for 
the  real  administration  of  his  trust,  and  to  reach 
the  property  which  passed  into  the  hands  of  Thayer, 
who,  it  was  alleged,  was  holding  it  under  cover  of 
a  sham  corporation.  To  this  bill  the  complainant, 
Thompson,  was  made  a  party  defendant.  Failing  to 
answer,  a  decree  pro  confesso  was  entered  against 
him,  and  still  later,  a  decree  for  the  full  amount 
of  the  claims  of  the  various  complainants  in  those 
causes.  It  is  this  decree  which  the  present  bill 
seeks   to   avoid. 

From  this  recital  we  think  it  unnecessary  to  enter 
into  an  argument  to  show  that  it  is  inoperative. 
The  mere  comparison  of  the  decree  with  the  plead- 
ings of  itself  demonstrates  that  it  is  caram  non 
jvdice.  At  this  day  and  on  this  point  it  is  only 
necessary  to  refer  to  the  case   of   Bank  v.  Carpenter^ 
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97  Tenn.,  487;  Bajidolph  v.  Bank^  9.  Lea,  63; 
Rogers  v.  Breen,  9  Heis.,  679;  Easley  v.  Tarking- 
taitj    5   Bax.,  592. 

The   decree  of  the  Chancellor,   avoiding  the  decree 
in  question,    is  affirmed. 
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State  v.  Taylor. 

(Jackson.       June   24,    1901.) 

1.  Municipal  Corporations.    Ownership  and  control  of  streets. 

A  municipal  corporation  acquires  only  an  easement  in  streets 
dedicated  to  public  use  by  the  acts  of  the  owner  in  laying^ 
them  out  as  part  of  a  town  plat,  and  selling^  lots  abutting  on 
same,  and  the  fee  to  the  lands  covered  by  the  streets  remains 
in  the  original  owner  and  his  yendees.     {Post,  pp.  463,  464.) 

Cases  cited:  Hamilton  Co.  v.  Rape,  101  Tenn.,  225;  Railroad  v. 
Bingham,  87  Tenn.,  530;  Smith  v.  Railroad,  87  Tenn.,  630. 

:2.  Samb.     Same. 

A  municipal  corporation  holds  the  public  streets,  in  which  it  has 
a  mere  easement,  in  trust  for  the  public  convenience,  and  has 
no  authority  to  sell  or  transfer  same,  either  for  or  without 
consideration,  so  as  to  invest  its  grantee  with  any  interest 
whatever  in  the  property  covered  by  the  streets.  It  cannot 
transfer  the  fee,  because  it  does  not  own  it.  It  cannot  trans- 
fer the  easement,  because  it  is  held  in  trust  for  the  public  use 
only.  A  statute  authorizing  it  **to  sell  and  dispose"  of  the 
streets,  if  deemed  expedient,  applies  alone  to  streets  in  which 
the  city  owns  the  fee.     {Postr  pp.  463,  464,) 

Act  construed:  Acts  1881,  Ch.  167. 

Code  construed:  §  1915  (S.);  J  1607  (M.  &  V.). 

Cases  cited:  Humes  v.  Knoxville,  1  Hum.,  403;  Mayor  u  Brown,  9 
Heis.,  1;  Railroad  u  Bingham,  87  Tenn.,  530;  Smith  v.  Rail- 
road, 87  Tenn.,  630. 

3.  Same.    Same. 

But  a  municipal  corporation  has  the  power,  under  the  general 
law,  which  has  been  confirmed  by  express  statute  to  this  cor- 
poration, upon  its  own  ideas  of  utility  and  expediency,  with- 
out any  power  of  the  Courts  to  review  its  action,  by  ordinance 
properly  passed,  not  only  to  open,  widen,  extend,  establish, 
grade,  and  pave  the  public  street,  but  likewise  to  alter, 
Abolish,  vacate,  abandon  or  discontinue  the  same;  and  upon 
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its  abandonment,  alteration,  or  vacation  of  a  street,  in  which 
it  has  only  an  easement,  the  fee  reverts  to  the  abutting  owner. 
{P08U  pp.  464-467.) 

Act  construed:  Acts  1881;  Ch.  167. 

Case  cited:  Anderson  v.  Turbeville,  6  Cold.,  150. 

4.  Samb.    Same. 

But  abandonment,  vacation,  or  alteration  must  be  made  subject 
to  the  right  of  abutting  owners,  or  others  whose  properties  are 
thereby  injured,  to  compensation;  but  persons  only  remotely 
affected  by  such  action  have  no  legal  cause  of  complaint. 
[Post,  p.  467,) 


FBOM    OBION. 


Appeal  in  error  from  Chancery  Court  of  Obion 
County.      John   S.  Coopeb,  J. 

R.  E.  Maiden,  Lannom  &  Stanfield,  and  J,  W. 
Lewis   for   relator. 

Hamilton  Pabks  and  R.  P.  Whitesell  for  Tay- 
lor. 

Caldwell,  J.  This  is  a  bill  by  the  State  of 
Tennessee,  on  relation  of  D.  W.  Beckham,  to  enjoiik 
G.  T.  Taylor  from  erecting  a  business  house  on 
ground  alleged  to  be  a  part  of  a  public  street 
The  Chancellor  granted  the  relief  sought,  and  the 
defendant   appealed . 

In  the  year  1865,  Gen.  G.  W.  Gibbs,  owner  of 
the    land,    laid    oflf    and    platted    a    town    which    he 
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called  Union  City.  He  sold  lots  according  to  his 
plan  on  both  sides  of  the  numerous  streets,  includ- 
ing Washington  avenue,  and  in  1867  the  town  so 
established,  with  certain  additions,  was  incorporated 
by  that  name.  Washington  avenue  was  the  broad- 
est of  all  the  streets,  being  100  feet  wide  at  every 
point  from  one  end  to  the  other.  It  runs  east  and 
west,  and  is  intersected  by  several  north  and  south 
streets,  the  eastermost  of  which  is  Depot  street,  and 
the  next,  to  the  westward  120  feet,  is  First  street. 
Beck  &  Bransford  owned  a  large  part  of  the  block 
of  ground  bounded  by  those  two  streets,  Washington 
avenue  and  its  first  parallel  street  on  the  south, 
some  500  feet  distant.  They  abutted  on  the  south 
side  of  Washington  avenue  120  feet,  the  full  width 
of  the  block,  and  had  other  lots  southward.  From 
the  east  and  opposite  that  block,  near  the  middle, 
Harrison  street  entered  Depot  street,  and  there  ter- 
minated. Such  was  the  situation  for  years.  In 
1884  Harrison  street  was  extended  through  that 
block  directly  west  to  First  street,  and  the  width 
of  Washington  avenue,  for  the  distance  between  De- 
pot street  and  First  street,  was  diminished  in  the 
manner,  for  the  purposes,  and  upon  the  considera- 
tions  disclosed   in   the   following   deed,    namely: 

^'Ktww  All  Men  hy  These  Presents:  That  by  vir- 
tue of  the  following  ordinance  of  the  Mayor  and 
Aldermen  of  the  corporation  of  Union  (Jity,  Tenn., 
passed  December  2,  1884,  and  the  consideration 
therein  expressed,   the  said    Beck   &   Bransford   having 
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of  this  date  conveyed  to  the  Mayor  and  Aldermen 
of  Union  City,  by  their  deed,  the  said  right  af  way 
for  Harrison  street  to  First  street,  as  therein  set 
forth.       Said   ordinance   is   as    follows: 

'*  Council  Room,    December   2,    1884. 

*' Board  met  in  regular  session.  Present:  IMayor 
Moore,  Aldermen  Bransford,  Deitz^,  Ownbjr,  and 
Shoflfner.  Minutes  read  and  adopted,  etc.  On  mo- 
tion and  second,  the  following  ordinance  was  passed 
and   ordered   spread   on   the   minutes,    viz.: 

*  ^  Be  it  ordained  hy  the  Board  of  MayoK  Q^f^^ 
Aldermen  of  the  Corporatimi  of  Unian  City:  That 
it  is  the  manifest  interest  of  the  corporatioa  that 
Harrison  street  be  extended  west  to  First  street, 
and  Beck  &  Bransford  are  the  owners  of  the  prop- 
erty through  which  said  street  would  run,  if  so  ex- 
tended; and,  whereas,  that  portion  of  Washington 
avenue  between  First  street  and  Depot  street  is 
wider  than  necessary,  and  Beck  &  Bransford,  ^^^ 
willing  to  exchange  with  the  said  corporatioa  the 
right  of  way  through  their  said  property  for  a  por- 
tion of  the  said  Washington  avenue.  It  is,  there- 
fore, ordered  by  the  board  that  the  following  d^' 
scribed  portion  of  Washington  avenue  is  hereby  con- 
demned, set  aside,  and  conveyed  to  the  said  Beck 
&  Bransford,  to  wit:  Beginning  in  the  south  ^^^^ 
of  Washington  avenue  at  the  intersection  of  th©  ^^* 
line  of  First  street,  this  point  being  the  nortt»west 
corner  of  Beck  &  Bransford' s  furniture  factory"  'ot, 
runs   thence   north    with   the   east   line   of   First  street 
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41  feet  to  a  stake;  thence  east  120  feet  to  the 
west  line  of  Depot  street;  thence  south  41  feet  to 
the  south  line  of  Washington  avenue;  thence  west 
120  feet  to  the  beginning.  In  consideration  of  the 
transfer  of  the  above  property  to  Beck  &  Brans- 
fordy  they  have  agreed  and  bound  themselves  to 
convey  to  the  corporation  of  Union  City,  through 
its  Mayor  and  Aldermen,  the  above-mentioned  right 
of  way  for  the  extension  of  Harrison  street  through 
to  .  First  street  by  the  following  bounds,  to  wit: 
Beginning  at  the  northwest  corner  of  Frank  Maney's 
residence  lot;  thence  north  41  feet;  thence  east  120 
feet  to  Depot  street;  thence  south  with  Depot  street 
41  feet  to  Maney's  northeast  corner;  thence  west 
120  feet  to  the  beginning.  And  it  is  further  or- 
dered by  the  Board  of  Mayor  and  Aldermen  that 
when  the  said  Beck  &  Bransford  shall  have  executed 
their  deed  to  the  said  right  of  way  to  the  said  cor- 
poration, that  the  Mayor  and  Recorder  of  this  cor- 
poration are  hereby  authorized,  empowered,  and  in- 
structed to  make  and  execute  to  the  said  Beck  & 
Bransford  a  deed  in  fee  to  that  portion  of  Wash- 
ington avenue  being  set  forth  and  described  above, 
such  deed  to  contain  the  general  covenants  and  war- 
ranty,  the  right  to  hold  and  forever  use  and  dis- 
pose  of  and   warrant  title,  etc. 

^^Be  it  farther  ordained:  That  this  Act  take  effect 
from   and  after   its   passage   of   this   day   and   date. 

<*JoHN  Barbt,  Recorder. 

^<J.  M.  MooBE,  Mayoi\ 
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'<  Therefore,  in  compliance  with,  and  in  further- 
ance of,  said  ordinance,  that  portion  of  Washington 
avenue  as  set  forth  and  described  in  said  ordinance 
is  hereby  conveyed  to  the  said  Beck  &  Bransford, 
in  fee,  to.  them  and  their  heirs  and  assigns,  with 
covenant  of  general  warranty,  that  the  same  is  unin- 
cumbered, that  the  right  herein  exists  to  so  convey, 
that  the  quiet  and  peaceful  possession  is  guaranteed, 
and  that  the  title  to  the  same  be  warranted  to  the 
said  Beck  &  Bransford,  and  their  heirs  and  assigns, 
by  the  said  Mayor  and  Aldermen  of  Union  City, 
and  their  successors  in  office,  against  the  lawful 
claims  of  all  persons  whatsoever,  and  we  further 
certify  that  the  foregoing  ordinance,  as  herein  set 
forth,  is  a  true  and  perfect  copy  of  the  original,  as 
shown  by  the  minute  book  of  the  said  Board  of 
Mayor  aud   Aldermen   of   Union   City,    Tenn. 

''Witness   our   signatures,   this   December   4,   1884. 

' « J.  M.  Moore,  Mayor. 
*'JoHN   Barry,  Hecarder.^^ 

The  streets  as  originally  laid  out,  and  the  changes 
first  referred  to,  are  well  illustrated  by  the  ap- 
pended diagram,  in  which  the  extent  of  the  diminu- 
tion of  Washington  avenue  is  represented  by  the 
parallelogram  inclosing  the  letter  ''A,"  and  the 
territory  taken  in  exchange  for  extension  of  Har- 
rison street  is  represented  by  the  lines  surrounding 
the   letter    '^B." 


APRIL  TERM,  1901. 


461 


state  V,  Ti;lo.r. 


J      I 


J 


L 


] 

n 

] 

]  [ 


] 


JILLBT 


FOURTH     ST. 


*Li.&r 


THIRD    ST. 


.<$' 


^ 


THIRD     SI. 


.AlitiX 


SECOND     ST. 


lOiDt 


»u<.«y 


r 


FIRST     ST. 


7: 

o 

H 
O 

35 


SECOND     ST 


«Lt,ei 


r 


FIRST     ST. 


< 


r 


DEPOT       STREET 


/^  .1  Portioa  Vacated* 
B    M  Portion  Opened. 


The  Board  of  Mayor  and  Aldermen  promptly  ex- 
tended Harrison  street,  as  indicated,  and  since  that 
time    the    extension    has    been    continuously   regarded 
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and  used  as  a  part  of  one  of  the  public  streets  of 
the   town. 

Beck  and  Bransford  without  delay,  erected  a  large 
brick  building  upon  that  part  of  Washington  avenue 
conveyed  to  them,  and  they  and  their  successors  in 
title,  ever  afterwards  and  until  this  action  was  com- 
menced in  September,  1899,  held,  used,  claimed,  and 
enjoyed  the  same  as  their  own  exclusive  property. 
The  defendant,  Taylor,  is  the  last  vendee.  At  the 
time  the  bill  was  filed  he  had  about  completed  the 
demolition  and  removal  of  the  old  building  with  a 
view   of   replacing  it   with   a   new   one  at  once. 

The  charges  on  which  he  has  been  perpetually 
enjoined  are,  in  substance  and  eifect,  that  the  ordi- 
nance and  deed  under  and  by  which  the  Board  of 
Mayor  and  Aldermen  undertook  to  convey  a  part  of 
Washington  avenue  to  Beck  &  Bransford  was  ultra 
vires  and  void,  and,  hence,  that  neither  they  nor 
any  of  those  claiming  under  or  through  them  ac- 
quired any  title  whatever  to  that  strip  of  ground 
that  is  still  a  part  of  a  public  street,  and  as  such 
should  be  protected  against  the  erection  of  the 
contemplated  building,  which  could  but  be  an  ob- 
struction to  public  travel  upon  one  of  the  principal 
thoroughfares  of  the  tx)wn,  and,  therefore,  a  naisanoe 
to   the   entire   community. 

In  a  very  lengthy  answer  the  defendant  contro- 
verts those  charges,  affirms  the  validity  of  the  ^' 
sailed  ordinance  and  deed,  and  also  pleads  estoppel 
and  abandonment. 
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It  is  obvious,  under  our  law,  that  the  ordinance 
and  deed  in  question  were  ineffective  to  pass  title  to 
any  portion  of  Washington  avenue  to  the  intended 
vendees;  first  because  the  corporation  did  not  own 
the  fee  in  the  street,  and,  secondly,  because  the 
easement  which  it  did  own  was  not  subject  to  sale 
and  conveyance.  The  corporation  had  only  the 
right  to  use  this  street  for  street  purposes.  That 
was  the  extent  of  the  dedication  and  the  board  had 
no  authority  to  exceed  its  limits.  The  platting  of 
the  territory  and  sale  of  the  lots  by  the  original 
owner  in  the  manner  heretofore  recited  vested  the 
streets  as  such,  not  otherwise,  in  the  municipality, 
and  at  the  same  time  passed  to  the  respective  lot 
purchasers  the  ultimate  fee  in  the  soil  to  the  center 
of  the  streets  on  which  they  severeally  abutted. 
Hamilton  Co.  v.  Rape^  101  Tenn.,  225;  Railroad 
V.  Bingham^  87  Tenn.,  530;  Smith  v.  JR.  B.y 
lb.,    630. 

By  force  of  its  character  and  the  general  law 
the  corporation,  upon  its  organization,  became  en- 
dowed with  the  proprietorship  of  the  streets,  which 
it  received  in  trust  as  easements  for  the  convenience 
of  the  public.  Humes  v.  Knoxville,  1  Hum.,  403; 
Mayor  v.  Brovm,  9  Heis.,  1;  Railroad  v.  Bing- 
ham,,    87   Tenn.,    630;    Smith   v.    Railroad,   lb.,    630. 

So,  the  corporation  had  only  an  easement  in 
Washington  avenue,  and  that,  from  its  nature,  was 
incapable  of  alienation  and  passage  to  an  individuaU 
Hence,    to    repeat  what    has    already   been    remarked, 
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the  ordinance  and  deed  relied  on  by  the  defendant 
were  inoperative  as  to  the  fee  because  the  corporation 
did  not  own  it,  and  as  to  the  easement  because  it 
was   not   transferable. 

It  is  true  the  amended  charter  ,(Acts  1881,  Ch. 
167,  Sec.    1,)  and   also  the  general  statute,  (Shannon's 

Code,  Sec.  1915,  Subsec.  8),  confer  on  the  Board 
of  Mayor  and  Aldermen  power  **to  sell  and  dispose 
of  them  (streets  and  alleys)  if  deemed  expedient," 
and  '  that  the  board  seems  to  have  deemed  this  sale 
expedient;  but  that  power  relates  alone  to  such 
streets  and  alleys  as  the  corporation  may  in  fact 
own  as  so  much  realty  and  not  to  those  in  which 
it  has  a  mere  easement.  Otherwise  the  provision 
would  be  void  for  repugnancy  to  Sec.  21  of  Art. 
1  of  the  Constitution,  in  that  its  effect  would  be 
to  permit  the  municipality  to  take  the  ultimate  fee 
in  the  soil  from  the  true  owner  without  compensa- 
tion  and   pass   it   to   its   vendee. 

There  is  another  aspect  of  the  case,  however,  that 
is  not  so  favorable  to  the  complainant.  Although 
the  corporation's  attempted  sale  and  conveyance  were 
unauthorized  in  law  and  ineffective,  as  such,  to  pass 
any  title  from  itself  to  its  vendees,  its  action  in 
that  connection  was,  nevertheless,  in  legal  contempla- 
tion, and,  in  fact,  an  abandonment  of  its  easement 
in  so  much  of  Washington  avenue,  and  through  that 
abandonment  the  strip  of  ground  in  question  ceased 
to  be  a  part  of  the  public  street,  and  by  operation 
of    law   reverted    to   the   owner   of    the    ultimate  fee. 
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By   competent  terms  of   the  amended  charter  (Acts 
1881,     Ch.     167,     Sec.     1,     Code    Union    City,    p.    5, 
Sec.    7),    the   Board   of    Mayor   and   Aldermen   of   the 
town    were   clothed    with    plenary    power     ''to    open, 
alter,    abolish,    widen,    extend,    establish,    grade,    pave, 
or    otherwise    improve,    clean,    and    repair   streets   and 
alleys."      In   this   instance,   with   all  requisite   formal- 
ity,    it   extended    Harrison    street    and    altei^ed    Wash- 
ington   avenue    at    the    same    time.      The     ordinance 
adopted    expresses    the    judgment   of    the    board   with 
respect   to   the   expediency   of    both    changes    and   dis- 
tinctly   defines    the     extent     of     each,    the     combined 
action    being    based   on    the   twofold    proposition   "that 
it    is   to   the  manifest  interest   of   the  corporation  that 
Harrison    street    be     extended,"    as    stated,    and    that 
*"  Washington  avenue,    between  Depot   street  and   First 
street,    is   wider    than   necessary"    by   41    feet.     After 
so     reciting    the    judgment    of     the    board    upon     the 
facts,    the   ordinance  continues,    ''It   is,   therefore,    or- 
dered    by     the     board     that    the     following    described 
portion  of    Washington    avenue   is    hereby   condemned^ 
4fet   oiitde^    and     conveyed     to     Beck    &     Bransford,    to 
wit:  "     describing    the    strip   of    ground    here    in    dis- 
pute.      That   ordinance   and    the    surrender   thereunder 
to     Beck     &     Bransford     constituted    an    abandonment 
of    that    portion    of    the   street,    and    left   open    as   a 
street,    at   that   point   for    120   feet,    only   the   remain- 
ing   59   feet   of    the   original    width. 

The   fact   that   the    board   deemed    Washington  ave- 
Tiue,     at    that    point    and    for    that    distance,     "wider 
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than  necessary,"  afforded  a  sufficient  legal  reason 
for  making  it  narrower;  and  the  action  of  the 
board,  indicated  by  the  other  words  of  the  ordi- 
nance ** condemned"  and  "set  aside"  (which  in  this 
connection  mean  the  same  as  vacated  or  excl/uded 
from  the  future  limits  of  the  street)^  was  within  its 
power,  being  clearly  embraced  in  each  of  the  char- 
ter  words    *' alter"    and    "abolish." 

The  board  first  decided  that  the  particular  part 
of  Washington  avenue  was  "wider  than  necessary," 
and  then  vacated  and  sold  the  excess.  The  sale 
was  unauthorized!  and  invalid,  the  vacation  anthor- 
ized  and  valid.  Payment  of  a  consideration  gave 
no  virtue  to  the  unauthorized  sale,  nor  detracted 
anything  from  the  force  of  the  vacation.  The  legal 
effect  of  vacation  is  the  same  with  or  without  com- 
pensation; it  inevitably  terminates  the  municipal  ease- 
ment and  causes  a  reverter  to  the  owner  of  the 
ultimate  fee,    whoever   he   may   be. 

This  board  had  the  power  to  determine  for  the 
municipality  and  the  entire  public  how  much  of 
Washington  avenue  was  needed  for  street  purposes 
and  to  reject  the  balance,  and  the  Courts,  though 
feeling  as  we  do  that  this  change  greatly  impaired 
the  beauty  and  symmetry  of  the  town,  are  without 
jurisdiction  to  revise  its  judgment  in  that  matter  or 
to  compel  it  to  maintain  the  street  from  one  ex- 
tremity  to   the   other   at   its   original   width. 

Not  only  did  the  board  presiding  in  1884  con- 
demn   aTid  set    aside ^    or   vacate,    or    reject,   or   aban- 
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don,  or  discontinue  this  part  of  the  street  as  un- 
necessary for  the  public  use,  but  no  succeeding 
board  seems  to  have  raised  a  dissent  in  any  form, 
and  the  present  one  is  shown  to  have  declined  to 
do  so  by  even  the  slightest  participation  in  this  liti- 
gation. The  corporation  stands  by  its  action,  taken 
more  than  fifteen  years  ago,  and  the  suit  proceeds 
with  only  a  private  citizen  and  individual  property 
owner   as   relator. 

Authorities  are  abundant  for  the  proposition  that 
a  municipal  corporation,  being  the  State's  represen- 
tative, may  ordinarily  vacate,  discontinue,  or  abandon 
its  easement  in  a  street  or  part  thereof,  whenever 
by  its  proper  board  found  to  be  unnecessary  for  public 
use.  Dillon  Minn.  Corp.  (4th  Ed.),  Sec.  666  ; 
Elliot  Rds.  &  Sts.,  (2d  Ed.),  Sec.  871  ;  Lewis  Emi. 
Dom.,  Sec.  134;  Randolph  Emi.  Dom.,  409;  Ander- 
son V.  TurhervUle,  6  Cold.,  150,  167  ;  26  L.  R.  A. 
828    note. 

But  of  course  this  does  not  mean  that  the  rights 
of  abutting  owners  affected  by  the  change  can  be 
lawfully  ignored,  for  such  rights  must  in  each  case 
be  reasonably  preserved,  or  compensation  paid  for 
the  injury  done  them.  Elliott  Rds.  &  Sts.,  Sees. 
877  &  871  ;  Lewis  Emi.  Dom.,  Sec.  134  26  L.  R. 
A.    828    note. 

The  last  observation,  however,  is  of  small  mo- 
ment to  the  relator,  since  his  property  does  not 
abut  on   Washington   avenue   but  is   situated  on  other 
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streets,  Mary  and  Depot,  more  than  500  feet 
away. 

Though  not  technically  derainged,  the  title  of 
Beck  &  Bransford  to  the  lot  abutting  on  that  part 
of  Washington  avenue  vacated  and  surrendered  to 
them  is  assumed  throughout  the  record  and  not  dis- 
puted. But,  whether  they  or  some  one  else  in 
fact  owned  that  lot  with  the  ultimate  fee  to  the 
center  of  the  street,  the  result  of  this  litigation,  so 
far  as  the  complainant  is  concerned,  must  be  the 
same,  since  that  act  of  the  corporation  terminated 
its  easement  in  the  vacated  part  of  the  avenue,  and 
left  it  no  interest  therein  to  be  protected  by  the 
Court's   decree. 

Let  the  decree  l>elow  be  reversed,  the  injunction 
dissolved,  and  the  bill  dismissed  for  the  reason  that 
the  territory  involved  was  long  since  vacated,  aban- 
doned, and  exchided  from  Washington  avenue  by 
the  only  tribunal  having  power  to  determine  the 
requisite    width   of   public    sti*eets. 
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Crisman    V.     McMuj^RAY. 

(Jackson,       June    24,   1901.) 

1.  Jury  Trial.     Issit^for^  in  Cfiancery  Court, 

The  statutory  provision,  in  relation  to  jury  trials  in  the  Chan- 
cery Ck)urts,  that  the  issues  shall  **set  forth  briefly  and  clearly 
the  true  questions  of  fact  to  be  tried,"  requires  that  the  ques- 
tions or  propositions  submitted  for  the  jury's  determination 
shall  be  of  such  character  that  the  decision  of  each  of  them 
will  be  conclusive  upon  the  merits  of  the  entire  case  or  of 
some  distinct  branch  of  it,  and  forbids  submission  to  the  jury, 
as  distinct  and  separate  issues  of  collateral,  immaterial  or  sub- 
ordinate questions  of  fact,  whose  decision  would  be  inconclu- 
sive as  to  the  merits  of  the  case  or  any  distinct  branch  of  it. 
(Post,  pp.  ^0-472.) 

Code  construed:  §  6385  (S.);  i  5218  (M.  <&  V.);  {  4468  (T.  &  S.). 

Cases  cited:  McElya  u  Hill,  105  Tenn.,  319;  Cheatham  v.  Pearce 
&  Ryan,  89  Tenn.,  670. 

2,  Same.    Evidence  improperly  considered  by  Jury, 

It  is  reversible  error  for  the  jury,  even  by  accident  and  wholly 
without  fault  of  themselves,  or  of  the  parties  or  their  attor- 
neys, to  take  out  and  use  during  their  deliberations  the  steno- 
graphic report  of  the  testimony  of  one  of  the  parties  of  a  most 
material  character  delivered  before  them  orally,  not  having 
any  such  report  of  the  testimony  of  the  other  party  or  of  any 
other  witness.     (Post,  pp.  472-474.) 

Cases  cited:  Railroad  v.  Lee,  95  Tenn.,  388. 


FROM     SHELBY. 


Appeal    from    Chancery    Court   of    Shelby   County. 
F.    H.    Heiskell,    Ch. 
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Carroll   &  MgKellar,    for   Crisman. 

Gantt  &  Patterson  and  Smith  &  Trezevant 
for   McMurray. 

Caldwell,  J.  This  is  a  suit  in  equity  between 
partners  for  a  settlement  of  a  co-partnership  in  buy- 
ing and  selling  cotton  at  Memphis.  The  complain- 
ant sought  a  large  recovery  against  the  defendant 
and  demanded  a  trial  by  jury.  Giving  effect  to 
the  verdict,  the  Chancellor  pronounced  a  decree  in 
favor  of  the  defendant  and  against  the  complainant 
for   ¥4,143.56.      Complainant  appealed. 

At  the  threshold  of  our  investigation  we  encoun- 
ter an  error  in  practice  for  which  the  decree  must 
be  reversed.  That  error  consists  in  the  submission 
and  trial  of  one  hundred  and  ninety-one  (191)  so- 
called  issues,  presenting  separately  and  almost  ex- 
clusively a  mere  controversy  as  to  some  isolated 
and  in  itself  inconclusive  fact.  The  proper  practice 
requires  that  issues  submitted  to  a  jury  ia  the 
Chancery  Court  should  be  such  as  go  severally  ^ 
the  decision  of  the  entire  case,  or  some  distinct 
branch  thereof,  upon  its  merits.  McElya  v.  ^^^ 
106   Tenn.,    319. 

The  Chanceller,  whose  action  was  complained  ^' 
in  Cheatham  v.  Pearce  <&  Ryan^  89  Tenn.,  670, 
had  made  a  rule  for  the  demand  of  the  jury  ^^ 
the  formulation  of  issues  for  its  trial  in  his  Oou^^ 
One  requirement  of  that  rule  was  that  ''each  issue 
shall   embrace    only   one   question   of    fact,^'    mea*^'^' 
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no  doubt,  only  one  decisive  or  conclusive  question 
of  fact,  and,  in  that  view,  being  reasonable  and 
proper.  But  the  propriety  of  that  requirement  was 
not  in  fact  considered  by  this  Court,  the  assignment 
of  error  directed  against  it  being  deemed  insufficient 
to  raise  the  question,  and  being  overruled  for  that 
reason.       89   Tenn.,    683. 

Section  4468  of  the  Code  (M.  &  V.,  5218;  Shan., 
6285),  referring  to  issues  for  jury  trial  in  the 
Chancery  Court,  provides  that  * '  the  issue  shall  be 
made  up  by  the  parties  under  the  direction  of  the 
Court,  and  set  forth  briefly  and  clearly  the  true 
questions  of  fact  to  be  tried.''  These  concluding 
words,  "the  true  question  of  fact  to  be  tried," 
signifying  those  controlling  questions  of  fact  whose 
decision  will  determine  the  real  merits  of  the  con- 
troversy, and  do  not  include  those  of  an  immate- 
rial, collateral,  or  inclusive  nature.  A  mere  dis- 
pute,  or  a  difference  between  the  statements  of 
witnesses  on  a  given  point,  is  not,  under  the  statute, 
a  true  question  of  fact,  or  a  proper  subject  for  a 
separate  issue,  unless  it  is  so  central  and  far-reach- 
ing that  its  decision  will  control  the  final  disposition 
of  the  cause  as  a  whole  or  in  some  distinct  branch. 
Any  number  of  points  in  evidence,  tending  severally 
to  establish  a  controlling,  controverted  fact,  should 
be  covered  by  one  issue,  and  not  submitted  sepa- 
rately in  as  many  different  issues.  The  latter  course 
was   largely   pursued  in   this   cause.      Whether  or  not 
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such    controlling  fact   really  exists,    is   a    (rue  qiiestioD 
of   fact   and   the   proper    subject   of   a   single    issue. 

There  is  another  reversible  error  in  the  record. 
Both  parties  to  the  litigation  testified  orally  before 
the  jury.  By  oversight  a  typewritten  copy  of  the 
stenographer's  notes  of  the  defendant's  testimony  in 
chief  was  at  the  conclusion  of  the  argument  left  on 
the  table  in  the  court  room,  and  with  the  papers 
properly  belonging  to  the  case  it  improperly  went 
into  the  hands  of  the  jury,  without  the  knowledge 
of  either  litigant,  or  any  of  their  counsel,  or  any 
sinister  motive  on  the  part  of  any  one.  It  wa* 
really  an  accidental  occurance,  not  realized  at  the 
time.  The  next  day  one  of  defendant's  counsel 
learned  the  fact  and  in  the  utmost  good  faith 
promptly  procured  a  typewritten  copy  of  the  sten- 
ographic notes  of  his  client's  cross-examination  and 
sent  it  to  the  clerk  and  master  to  be  handed  to 
the  jury.  This  was  done  to  prevent  any  prejudice 
that  might  otherwise  result  to  the  complainant  from 
the  jury's  consideration  of  the  report  of  the  defend- 
ant's  testimony  in  chief,  without  that  of  his  cross- 
examination.  It  was  a  creditable  act  and  unques- 
tionably mitigated  the  injury  that  the  complainant 
might  have  suffered  had  the  counsel  been  less 
thoughtful.  However  the  evil  consequences  of  the 
jury's  reception  and  consideration  of  the  report  of 
the  examination  in  chief  was  not  entirely  cured  by 
the  mitigating  tendency  of  the  report  of  the  cross- 
examination.       Besides   no  part  of  the  report   of  either 
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was  legal  evidence,  there  being  no  provision  of  law 
or  agreement  of  parties  making  it  so.  Therefore  no 
part  of  either  could  properly  be  considered  by  the 
jury.  The  witness  had  delivered  his  evidence  orally 
and  the  jury  was  authorized  to  consider  it  in  no 
other  form.  Not  only  was  the  written  report  of 
the  defendant's  testimony  illegal  as  evidence,  because 
not  authorized  by  law  or  agreement  to  be  so  used, 
but  the  accident,  as  it  may  well  be  termed,  by 
which  that  part  of  it  covering  the  examination  in 
chief  reached  the  jury  seems  really  to  have  been 
prejudicial  to  the  complainant  whose  testimony  rested 
alone  in  the  memory  of  the  jury.  The  majority 
of  the  jurors  stated  after  the  verdict  that  during 
their  prolonged  deliberation  upon  the  many  close  and 
difficult  questions  submitted  to  them,  they  had  fre- 
quent recourse  to  that  paper  as  the  best  and  most 
satisfactory  means  of  ascertaining  exactly  what  the 
defendant  had  said  in  reference  to  such  of  those 
questions  as  were  so  close  that  they  could  not  easily 
reach  a  conclusion  otherwise.  In  short,  the  jurors 
regarding  this  paper  as  a  part  of  the  evidence  in 
the  case  naturally  used  it  freely,  and  especially  upon 
matters  of  account  involving  many  figures  not  so 
easily  carried  in  the  mind  from  oral  testimony,  they 
quite  as  naturally,  though  it  may  be  unintentionally, 
gave  it  more  probative  force  than  their  recollection 
of  'what  the  complainant  had  orally  said  a})out  the 
same   matter. 
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In  any  view  tx)  be  fairly  taken  of  the  facts  re- 
cited it  seems  clear  that  without  the  fault  of  any 
one  the  defendant  has  had,  unsought,  advantage  of 
the   complainant  before   the    jury. 

As  an  ancient  invocation  of  the  time-honored  rule 
that  both  adverse  litigants  are  entitled  to  the  like 
impartial  hearing,  learned  counsel  for  the  complain- 
ant quote  one  of  the  early  sentences  of  Demosthenes 
on  the  Crown  as  follows;  *<I  pray,  likewise,  and  this 
specially  concerns  yourselves,  your  religion  and  your 
honor,  that  the  gods  may  put  it  in  your  minds  not 
to  take  counsel  of  my  opponent  touching  the  manner 
in  which  I  am  to  be  heard.  That  would  indeed  be 
cruel.  But  of  the  laws  and  of  your  oath,  wherein, 
(besides  the  other  obligation)  it  is  prescribed  that 
you   should   hear   both   sides  alike. ''^ 

Authorities  are  abundant  for  the  proposition  that 
the  consideration  of  a  material  paper  not  introduced 
in  evidence,  but  being  submitted  to  the  jury  by  ac- 
cident, as  in  this  instance,  is  ground  for  reversal. 
Some  of  them  are,  Whitney  v.  Whit/more^  6  Mass., 
405;  Thompson  and  Merriam  on  Juries,  Sec.  386: 
Railroad  v.    Lee^    95   Tenn.,    388. 

In   the   last   case   this   Court  said : 

"It  was  error,  also,  for  the  jury  to  examine 
and  consider  diagrams  not  introduced  in  the  evi- 
dence."     95   Tenn.,    390. 

For  the  reasons  stated  the  decree  is  reversed  and 
the   cause   is   remanded  for   a   new   trial. 
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The  record  presents  a  case  peculiarly  suited  for 
an  account  before  the  Master,  but  the  complainant 
is  entitled  to  another  trial  before  a  jury  if  he  de- 
sires  it. 

In  the  latter  event  issues  will  be  made  up  under 
the   rule  announced   herein. 

Since  both  parties  are  equally  responsible  for  the 
multiplicity  of  the  issues  heretofore  submitted,  and 
equally  blameless  for  the  accidental  reception  of  the 
authorized  report  of  the  defendant's  testimony  in 
chief,  each  of  them  will  pay  one  half  of  the  costs 
of  the   appeal. 
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Bank  v.    Smith. 

{JacJcson,      June    24,    1901.) 

1.  MoRTOAGES  AMD  Deeds  OF  Trust.    AasiQiimcyU  of  BCcurednoUs 

pnsses  lleii. 

Doctrine  reaffirmed  that  the  lien  of  a  mortgug'e  or  deed  of  trust 
passes,  without  special  assignment  thereof,  to  the  indorsee  or 
transferee  of  the  note  or  debt  secured.     (Post,  p.  483.) 

Cases  cited:  Clark  v.  Jones,  93  Tenn.,  639. 

2.  Same.    If  barred,  sale  under  void. 

A  sale  made  bf  the  trustee  under  and  pursuant  to  a  deed  of 
trust,  after  its  lien  is  barred  by  the  statute  of  ten  years,  is 
absolutely  void  and  imparts  no  title  to  the  purchaser.  (Post, 
p.  483,) 

3.  Same.    Not  saved  from  bar  by  renewal,  when. 

A  mortgage  or  deed  of  trust  cannot  be  saved  from  the  bar  of  the 
statute  of  ten  years  and  its  lien  preserved  as  against  sabse- 
quent  intermediate  incumbrances,  by  any  sort  of  new  promise 
or  renewal  contract  between  the  maker  and  beneficiarji 
though  entered  Into  before  the  bar  of  the  statute  had  attached. 
After  the  lapse  of  ten  years  from  the  date  of  the  maturity  of 
the  secured  debt  the  bar  of  the  statute,  if  not  prevented  by 
appropriate  proceedings  for  foreclosure,  becomes  complete 
and  absolute.     {Post,  pp.  483,  484.) 

Act  construed:  Acts  1885,  Ch.  9. 
Code  construed:  {  4464  (S.)< 

Cases  cited;  McElwee  v.  McElwee,  97  Tenn.,  649;  Runnells  v.  Ja- 
cobs, 100  Tenn.,  397. 

4.  Same.    Extinguished  pro  tanto. 

The  assignee  of  a  debt  secured  by  a  mortgage  having  priority, 
who  takes  the  assignment  merely  as  security  for  money  ad- 
vanced at  the  instance  and  for  the  benefit  of  the  maker,  or  of 
a  volunteer  named  by  him,  cannot,  as  against  a  subsequent 
lienor,  enforce  the  mortgage  for  a  larger  amount  than  was 
actually  advanced,  with  interest.     {Post  p.  484.) 
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5.  CoLLATEBAL  SECURITY.     Efect  of  payment  of  debt. 

The  payment  or  cancelation  of  the  principal  debt  ipso  facto  ter- 
minates the  creditor's  interest  in  collaterals  deposited  for  its 
security.     (Postf  pp.  484,  485.) 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
F.    H.    Heiskell,    Ch. 

Metcalf  &  Metcalf  ancF  Turley  &  Turley  for 
Bank. 

McFarland  &  Neblett  and  W.  W.  Goodwin, 
W.   A.   Collier,   and  M alone  &  M alone  for  Smith. 

Caldwell,  J.  On  July  27,  1886,  W.  A.  Col- 
lier and  Alice  T.  Collier,  his  wife,  executed  a  deed 
of  trust  on  203  acres  of  land,  near  the  city  of 
Memphis,  to  William  M.  Smith  and  John  P.  Hous- 
ton, trustees,  to  secure  an  indebtedness  of  $7,513.10 
to  Henry  T.  Ellett.  That  indebtedness  was  evidenced 
by  the  promissory  note  of  Collier  and  wife,  matur- 
ing September  30,  1886,  and  the  conveyance  was 
promptly   registered. 

November  2,  1892,  the  same  grantors  ejcecuted 
another  deed  of  trust  on  the  same  land  to  Smith  & 
Guion,  trustees,  with  the  view  of  securing  to  the 
Union   &   Planters'    Bank    a    large    indebtedness,    con- 
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sisting  of  three  notes  for  |5,500  each,  and  two 
other  notes  aggregating  about  $5,000.  One  of  the 
three  $5,500  notes  was  indorsed  by  John  P.  McCal- 
lum,  one  by  Joseph  Haines,  and  the  other  by  Casey 
Young.      This   instrument  was   registered   likewise. 

Henry  T.    Ellett    died  and   his   widow   became  the 
owner   of  his   note  and   security.      She  was   about  to 
have    the    first  deed    of    trust    foreclosed,    when,  on 
June   29,    1894,    Collier   and   wife   induced   Mrs.  Fan- 
nie   A.    Wheeless,    a    widow,    to    purchase    the   debt 
and   lien    of    Mrs.     Ellett,    and    grant    further    indul- 
gence.     Besides   the   transfer    by    Mrs.    Ellett  of   her 
note   and    security,    Mrs.    Wheeless,    on    the    day  last 
mentioned,    received   from   Collier   and   wife   a   written 
instrument    reciting   the   facts   of    the    transaction,  ^' 
knowledging   Mrs.    Wheeless   as  their   creditor    and  as 
the    beneficiary   under    the    first    deed    of    trust,    pro- 
viding   that    the   land    "shall    stand    as    security"  ^ 
her    "to    the    same   extent    and    effect    as    orig'inally 
intended    for    the    said    note"    to    Henry    T.     Ellett, 
stipulating  for  one  year's  additional  indulgence,   &g^' 
ing   to   pay   reasonable   attorney's  fees   for   the    neces- 
sary  protection   or    enforcement    of    her   rights,     bind- 
ing  Mrs.    Collier's   separate    estate   secondarily,    istc. 

On  .February  21,  1895,  John  F.  McCallum,  *'in 
payment  of  the  (|5,500)  note  indorsed  by  him,"  ©^®' 
cuted  to  the  bank  his  individual  note  for  $5,71.4:.15> 
pledging  the  note  so  paid  as  collateral  for  the  n^^^ 
so  executed.  At  the  same  time  Joseph  Haines  ^^^ 
Casey  Young  each  took  precisely  the  same  course  ^^^ 
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the  other  two  $5,500  notes,  indorsed  by  them  respect- 
ively, and  thereafter  the  bank  held  the  six  notes. 
Mrs.  Wheeless,  in  fact,  indulged  her  debtors  until 
February  14,  1898,  when  the  trustees,  at  her  in- 
stance, sold  the  land  under  the  first  deed  of  trust, 
and  she,  being  the  highest  bidder,  became  the  pur- 
chaser, at  the  price  of  $9,000,  about  the  amount  of 
her   debt. 

On  that  day  the  Union  and  Planters'  Bank,  the 
beneficiary  under  the  second  deed  of  trust,  filed  the 
original  bill  in  this  cause,  to  prevent  the  sale  and  to 
foreclose  the  second  deed  of  trust  for  its  own  ben- 
efit. The  injunction  was  too  late  to  arrest  the  sale, 
but  it  was  in  time  to  restrain  the  execution  of  the 
deed.  By  consent,  however,  the  deed  was  after- 
wards delivered,  subject  to  the  final  decree  to  be 
made   in   the   cause. 

The  theory  of  the  bank's  bill  is  that  the  first 
deed  of  trust  was  barred  and  its  lien  extinguished 
absolutely  by  the  ten  years'  statute  of  limitations 
(Acts  1885,  Ch.  9),  and  that,  as  a  consequence,  the 
second  deed  of  trust  became  operative  as  a  prior 
charge  on  the  land  in  favor  of  the  bank  as  bene- 
ficiary. Mrs.  Wheeless,  by  answer,  denied  the  bank's 
contention  as  to  the  law  of  the  case  in  toto,  and, 
by  cross  bill,  asserted  priority  in  herself  as  owner 
of  the  EUett  debt  and  deed  of  trust,  and  by  virtue 
of  the  instrument  executed  to  her  by  Collier  and 
wife   at  the   time   she   became   such   owner. 
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Thereafter,  with  a  view  of  diminishing  or  end- 
ing this  litigation,  W.  A.  Collier  undertook  an  ad- 
justment of  all  the  debts  mentioned  in  the  second 
deed. 

The  time  was  opportune,  for  his  indorsers  had 
sued  the  bank  for  large  amounts  of  usury  asking 
that  they  be  credited  on  those  debts  or  some  of 
them,  and  there  may  have  existed  some  other  claim 
of  equities  in  his  favor.  The  bank  agreed  to  sat- 
isfy or  transfer  all  of  those  debts,  which  with  in- 
terest to  that  time  aggregated  nearly  six  times  as 
much,    for    $5,000. 

This  latter  sum,  Mr.  C.  W.  Metcalf,  a  distin- 
guished lawyer  and  personal  friend  of  W.  A.  Col- 
lier, was  ready  to  furnish  for  the  purpose  indicated  ; 
but,  as  he  was  unwilling  to  make  the  advance  to 
Collier  himself,  the  latter's  son,  Thos.  B.  Collier,  a 
young  gentleman  then  in  college  was  requested  to 
take  the  matter  up  in  his  own  name.  He  agreed 
to  do  so,  but  being  without  money,  Mr.  Metcalf 
furnished  him  the  Sf5,000  for  the  bank,  and  it 
executed  a  written  transfer  of  those  several  debts. 
This  instrument,  however,  through  a  misunderstanding 
on  the  part  of  the  bank's  attorney,  named  C.  W. 
Metcalf  instead  of  Thos.  B.  Collier  as  transferee, 
when  in  fact  it  was  intended  by  them  that  the 
legal  title  to  the  notes  should  be  vested  in  the 
latter  of  these  gentlemen,  and  that  the  former  should 
hold  them  only  as  collateral  security;  but  rather 
than    have   the   instrument    reformed    they   agreed    l)e- 
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tween  themselves  that  Metcalf  should  hold  the  legal 
title  thereby  transferred  to  him,  first  as  security 
for  the  $5,000  he  had  advanced  and  then  as  trustee 
for   Thos.    B.    Collier. 

Subsequently  they,  by  appropriate  pleadings  and 
orders,  became  parties  to  this  cause,  and  it  pro- 
ceeded thenceforth  with  them  as  complainants,  in  the 
right  of  the  bank  and  in  its  room  and  stead.  Mrs. 
Wheeless,  by  amended  cross  bill,  attacked  the  bank's 
transfer,  charging  that  the  transaction  was,  in  re- 
ality, a  purchase  of  his  own  debts  by  W.  A.  Col- 
lier, and,  therefore,  a  complete  satisfaction  of  them 
and  an  extinguishment  of  the  bank's  deed  of  trust. 
This   charge   was   denied. 

After  the  bank's  transfer  to  Metcalf,  he,  by  di- 
rection of  Thomas  B.  Collier,  surrendered  to  John 
P.  McCallum  and  to  Joseph  Haines,  respectively, 
without  payment,  their  respective  individual  notes  for 
$5,714.15  each,  but  retained,  as  supposed  living  ob- 
ligations, the  two  original  $5,500  notes  which  they, 
as  indorsers,  had  taken  up  from  the  bank  and  de- 
posited  with  it  as  security  for  those  individual  notes. 

Hearing  the  case  finally  on  all  of  the  pleadings 
and  full  proof,  the  Chancellor  adjudged,  in  effect, 
that  the  first,  or  Ellett,  deed  of  trust  was  barred 
and  extinguished  by  the  ten  years'  statute,  invoked 
by  the  bank  and  its  successors  in  interest,  and, 
therefore,  that  the  sale  thereunder  by  the  trustees 
therein,  and  their  deed  to  Mrs.  Wheeless,  as  pur- 
chaser,   were   void;    that   the    second,    or    the    bank's, 
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deed  of  trust  was  effective  as  a  prior  charge  on  the 
land  in  favor  of  Thomas  B.  Collier,  as  owner  of 
the  bank's  debts;  that  the  instrument  executed  bj 
W.  A.  Collier  and  wife  to  Mrs.  Wheeless,  at  the 
time  she  purchased  the  Ellett  note,  gave  her  only 
an  interestr  in  the  land,  subordinate  to  that  of  the 
bank  under  its  deed  of  trust,  created  a  charge  on 
Mrs.  Collier's  separate  estate  for  that  note,  and 
bound  that  estate  and  W.  A.  Collier  for  the  payment 
of  any  reasonable  attorney's  fee  incurred  by  Mrs* 
Wheeless  in  the  matter.  Thereupon,  the  Court  or- 
dered that  the  203  acres  of  land  be  sold,  and  that 
the  proceeds  be  applied,  primarily,  in  payment  of 
Thomas  B.  Collier's  debts,  aggregating  $31,315.37 
(the  first  $5,687.60  thereof  to  be  paid  to  C.  W.  Met- 
calf  in  satisfaction  of  his  loan),  and,  secondarily,  in 
payment  of  the  debt  of  Mrs.  Wheeless  for  $10,990* 
It  was  also  ordered  that  certain  parts  of  the  sep- 
arate estate  of  Mrs.  Collier  be  thereafter  sold,  if 
necessary,  to  pay  any  unpaid  balance  due  to  Mrs. 
Wheeless,  and  that  W.  A.  Collier  and  wife  pay 
$1,000  as  a  fee  to  the  counsel  of  Mrs.  Wheeless. 
Collier  and  wife  and  Mrs.  Wheeless  took  special 
appeals  from  certain  parts  of  the  decree  that  were 
adverse   to   their   respective   interests. 

We  will  not  discuss  or  formally  state  the  several 
assignments  of  error,  but  will  content  ourselves  with 
a  brief  statement  of  our  conclusions  on  a  few  con- 
trolling  questions. 
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1.  It  is  well  settled  in  this  State  that  the  lien 
of  a  deed  of  trust  passes,  without  special  assign- 
ment thereof,  to  the  indorsee  or  transferee  of  the 
note  or  debt  secured.  Clark  v.  Jones^  93  Tenn., 
638. 

2.  The  lien  of  the  first,  or  EUett  deed  of  trust, 
was  "barred"  and  ''discharged"  by  the  lapse  of 
more  than  ten  years  between  the  maturity  of  the 
secured  note  and  the  sale  by  the  trustees.  Acts 
1885,  Ch.  9,  Sec.  1;  Shan.,  4464;  Mchlwee  v.  Mc- 
Ehoee^  97  Tenn.,  649;  Runnels  v.  Jacobs^  100 
Tenn.,  397.  Hence  that  sale  and  the  deed  by  the 
trustees  passed  no  title.  It  matters  not  that  W. 
A.  Collier  and  wife  may  have  intended  the  paper 
executed  by  them  to  Mrs.  Wheless  as  a  renewal  of 
the  EUett  deed  of  trust,  and  that  she  may  have  so 
understood  it,  for  no  language  that  could  have  been 
employed  would  have  extended  the  life  of  that  deed 
of  trust,  especially  as  against  intermediate  lienors, 
beyond  the  period  of  ten  years  from  the  maturity 
of  the  EUett  note.  The  statute  is  plain,  positive, 
and   unyielding   on   this   point. 

3.  That  paper,  though  dependent  for  a  descrip- 
tion of  the  land  upon  the  EUett  deed  of  trust,  was 
in  law  effective  as  a  new  conveyance,  from  its  date 
and  delivery  as  to  the  makers,  and  from  its  regis- 
tration, the  day  after  the  commencement  of  this 
suit,  as  to  all  other  persons.  Mrs.  Wheless,  as  the 
owner  of  the  EUett  note,  might  have  foreclosed  the 
EUett  deed  of    trust   by   a   sale  of    the   land   at    any 
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time  within  ten  years,  but  by  failing  to  do  that  Bhe 
lost  her  priority  and  was  left  to  stand  alone  upon 
the  conveyance  to  herself,  which,  being  subsequent  in 
point  of  time,  was  subordinate  in  right  to  the 
bank's  deed   of   trust. 

4.  That  deed  of  trust,  however,  has  been  pre- 
served, as  against  the  conveyance  of  the  same  prop- 
erty to  Mrs.  Wheeless,  only  to  the  extent  of  |5,000 
actually  paid  through  Mr.  Metcalf  for  the  bank's 
debts.  Thomas  B.  Collier's  purchase  of  those  debts 
under  the  circumstances  mentioned  was,  as  against 
that  conveyance,  of  which  he  had  full  notice,  a  sat- 
isfaction of  the  bank's  deed  of  trust  except  as  to 
the  amount  paid,  his  purchase,  as  against  Mrs. 
Wheless,  being  tantamount  to  a  like  purchase  (with 
legal  title  to  Mr.  Metcalf  as  security)  by  his  father, 
who  owed  the  debts,  arranged  the  details,  and 
brought  him  into  the  transaction.  No  one  in  such 
relation  and  with  such  notice,  making  such  a  pur- 
chase, under  such  circumstances,  will,  in  equity,  be 
allowed  priority  beyond  the  amount  of  the  outlay 
actually   made,   with   interest. 

6.  Mr.  Metcalf,  who  advanced  the  $5,000  and  re- 
ceived the  transfer  in  the  manner  heretofore  recited, 
is  entitled  in  his  own  right,  or  through  Thomas  B. 
Collier,  to  have  the  bank's  deed  of  trust  foreclosed 
for  his  reimbursement,  and  that  is  the  full  extent 
to  which  the  priority  of  that  instrument  has  been 
preserved  as  against  the  conveyance  to  Mrs.  Wheeless. 

6.    As    against    W.    A.    Collier,    the    debtor,   who 
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induced  his  son  to  purchase  the  bank's  debts,  it 
may  be  conceded  that  the  son  thereby  became  en- 
titled to  claim  the  whole  of  that  indebtedness  and 
to  foreclose  the  bank's  deed  of  trust  for  its  pay- 
ment; nevertheless,  the  voluntary  surrender  by  Thos. 
B.  Collier,  the  son,  of  the  two  individual  notes  of 
McCallum  and  Haines  for  $5,714.15  each  operated 
as  a  .release  to  them  of  the  two  original  notes  for 
$6,500.00  each,  deposited  as  collateral  security  there- 
for, and  to  that  extent,  even  as  against  his  father, 
decreased  the  indebtedness  he  had  purchased  from 
the  bank  and  his  lien  under  the  bank's  deed  of  trust. 
The  ^payment  or  cancellation  of  the  principal  debt 
ipso  facto  terminates  the  creditor's  interest  in  the 
collateral. 

7.     The      fee    allowed    to    the    attorney    of     Mrs. 
Wheeless   is  justified   by   the    proof. 

Modify  decree  of  Court  below  and  enter  one  here 
in   accord   with   this   opinion. 

Judge  Beard  dissents  from  the  fourth  paragraph 
of  the  Court's  conclusions,  but  concurs  otherwise. 
Judge  McAlister  being  disqualified  by  relationship  did 
not   sit  at  the   hearing   or   participate   in   the    decision. 
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Glasscock  v.   Tate. 
(Jackson.      June   24,    1901.) 

1.  Will.     Creates  active  trust, 

A  will  creates  an  active  trust  and  invests  the  trustee  with  legal 
title  for  the  purposes  of  the  trust,  including  the  power  to 
maintain  suit  for  protection  of  the  trust  estate,  which,  after 
devising  testatrix's  realty  to  her  two  sons  during  their  lives, 
with  remainder  upon  their  death  to  their  children,  who  should 
live  to  attain  majority,  and  in  default  of  such  children,  to  a 
charitable  use,  provides  for  appointment  of  a  trustee  to  rent 
out  the  lands,  and  pay  taxes,  and  distribute  the  residue  of  the 
rents  between  her  two  sons.     (Post,  PP-  487-492.) 

Cases  cited:  Jourolmon  v.  Massengill,  86  Tenn.,  83;  Jobe  v.  Dil- 
lard,  104  Tenn.,  658. 

2.  Same.     Proper  consir^uytion  of. 

Under  such  will  the  testatrix *s  two  sons  do  not  take  as  joint 
tenants,  with  right  of  survivorship,  but  they  take  several  in- 
terests as  tenants  in  common.  Upon  the  death  of  one  son, 
leaving  a  minor  child,  the  trustee  holds  the  estate  equally  for 
such  child  and  the  surviving  son,  until  the  child  attains  its 
majority,  when  he  is  invested  with  the  full  legal  title  to  one- 
half  of  the  estate,  and  the  trust  continues  to  the  surviving  son 
only.  Should  the  child  die  before  attaining  majority,  his  one- 
half  of  the  estate  goes,  not  to  the  surviving  son  of  testatrix, 
but  to  the  designated  charitable  use.  So  the  interest  of  a  son 
who  dies  leaving  no  child  goes  to  said  charitable  use.  {PosU 
pp,  491-498.) 

Cases  cited:  Smith  i;.  Metcalf,  1  Head,  64;  Smith  v.  Thompson, 
2  Swan,  385. 

3.  Same.     Same. 

Notwithstanding  the  devise  in  this  will  is  to  the  two  sons 
"during  their  lives,"  with  remainder  to  '*the  heirs  of  tMr 
body,"  to  take  effect  *'at  Hieir  death,"  the  Court  finds,  in  the 
relation  of  the  parties,  and  in  the  general  tenor  of  this  will, 
such  indications,  which  by  law  need  only  be  slight,  as  justifies 
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the  construction  that  testatrix  intended  her  sons  to  take 
several  and  distributable  interests,  which,  upon  the  death  of 
each  son,  was  cast  upon  his  children.    (Post,  pp.  491-498.) 

4.  Dbcbbb.    Invalid,  when, 

A  decree  is  invalid,  for  want  of  powet*  in  the  Court  to  render  it, 
which  undertakes,  even  with  the  consent  of  the  beneficiary, 
especially  when  he  is  an  infant,  to  set  aside  a  trust  created  by 
will  for  his  benefit,  and  denude  the  trustee  of  his  estate  and 
powers.  Courts  will  preserve,  but  never  destroy  a  trust  of  this 
character.     (Poaty  p.  492.) 

5.  Samb.    Same. 

A  decree  for  partition  of  land  is  invalid  where  the  holder  of  the 
legal  title  and  contingent  remaindermen  were  not  made  par- 
ties to  the  case  in  which  it  was  rendered.     (Postj  p.  498.) 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
F.  H.  Heiskell,  Ch. 

Carroll,  McKellar  &  Bullington  for  Glasscock. 

FiNLAY  &  FiNLAY,  L.  T.  M.  CANADA,  and  J.  J. 
DuBosE  for   Tate. 

Caldwell,  J.  On  October  19,  1873,  Lucy  A. 
Tate,  a  widow,  died  testate  at  her  residence  in 
Memphis,  Tenn.  Her  will,  which  was  duly  pro- 
bated in  September,  1874,  is  in  the  following  lan- 
guage, namely: 

'* Tuesday,  June   27,  1871. 

**1,  Lucy  A.  Tate,  of  the  county  of  Shelby  and 
State  of    Tennessee,    and   city  of    Memphis,    being  of 
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sound  mind  and  memory,  and  considering  the  uncer- 
tainty of  this  frail,  transitory  life,  do,  therefore, 
make,  ordain,  publish,  and  declare  this  to  be  my  last 
will  and  testament.  That  is  to  say:  First,  after  all 
my  lawful  debts  are  paid  and  discharged,  the  resi- 
due of  my  real  estate  I  loan  to  my  two  sons, 
Jesse  M.  Tate  and  Bowden  G.  Tate,  during  their 
natural  lives.  I  desire  a  trustee  appointed,  and  the 
places  rented  out,  and,  after  the  taxes  are  paid,  the 
remainder,  whatever  it  may  be,  divided  equally  be- 
tween my  two  sons.  My  estate  consists  of  eight 
and  a  half  acres,  more  or  less,  known  as  my  home 
place,  on  the  north  side  of  Tate  street,  between 
Orleans  and  McKinley  streets,  and  at  their  death 
then  to  go  to  the  heirs  of  their  bodv — if  said  heirs 
should  live  to  be  of  age — and  said  children  must  be 
of  lawful  marriage.  If  my  two  sons  should  have 
no  such  heirs  as  I  have  mentioned,  1  then  will  and 
devise  the  above  described  home  place  to  the  Cum- 
berland Presbyterian  University  at  Lebanon,  Tenn., 
the  same  to  be  sold  or  kept  as  the  said  trustees 
of  said  university  shall  think  best.  And  I  further 
order  that  this  devise  be  used  as  a  fund  for  the 
education  of  young  men  in  the  said  university  study- 
ing for  the  ministry  of  said  church,  and  for  none 
other.  This  is  my  will,  and  I  leave  it  all  in  the 
hands  of  God,  to  do  with  it  as  he  in  his  infinite 
wisdom   may  direct.     Amen.  Lucr   A.  Tate." 

Jesse   H.  Tate,  one  of  the   two   sons  of   the  testa- 
trix, died   in   the   month   of  September,    1878,   leaving 
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one  child,  Jesse  M.  Tate,  Jr.,  an  infant  son.  In 
the  following  December  a  bill  was  filed  in  the  Chan- 
cery Court  of  Shelby  County  by  Bowden  G.  Tate, 
the  other  son  of  the  testatrix,  against  Jesse  M.  Tate, 
Jr.,  to  have  her  will  construed  and  secure  the  ap- 
pointment of  a  trustee  thereunder.  The  Chancellor, 
apparently  by  consent,  adjudged  that  Jesse  M.  Tate, 
Jr.,  took  an  undivided  one-half  of  the  devised  realty 
in  fee  on  the  death  of  his  father,  Jesse  M.  Tate. 
H.  L.  Guion  was  appointed  to  execute  the  trusts  of 
the  will,  and,  upon  his  death,  E.  B.  LeMaster  was  ap- 
pointed in  his  room  and  stead;   and,  upon  the  latter's 

• 

resignation,  George  H.  Glasscock  became  his  succes- 
sor and  is  the  present  trustee.  After  attaining  his 
majority,  Jesse  M.  Tate,  Jr.,  in  January,  1898,  filed 
a  bill  in  the  Probate  Court  of  Shelby  County  against 
Bowden  G.  Tate,  his  wife,  Nannie  H.  Tate,  and  his 
only  child,  Lucy  A.  Tate,  a  minor,  to  have  the  de- 
vised real  estate  pai*titioned  in  kind.  That  relief 
was  granted  by  that  Court,  and  thereafter  Jesse  M. 
Tate,  Jr.,  sold  to  third  parties  certain  of  the  lots 
assigned   to   him. 

Subsequently,  in  the  year  1900,  Glasscock,  the 
trustee,  filed  the  original  and  amended  bills  in  the 
present  cause  against  Bowden  G.  Tate,  his  wife  and 
daughter  (then  seventeen  years  of  age),  Jesse  M. 
Tate  and  his  wife  and  vendee,  to  vacate  and  annul 
the  decree  construing  the  will,  for  the  alleged  reason 
that  it  *' appears  to  have  been  a  consent  construc- 
tion,"   when,   in   reality,  as   alleged,    Bowden    G.  Tate 
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had  neither  the  mental  nor  the  legal  power  to  bind 
himself  to  such  a  result  by  such  means,  and  the 
Court  was  without  jurisdiction  to  make  such  decree, 
and  also  to  vacate  and  annul  the  partition  decree, 
because,  as  alleged,  the  trustee  was  not  a  party 
thereto;  and  further,  because,  as  charged,  the  nature 
of  the  trusts  of  the  will  was  such  that  the  estate 
could  not  be  partitioned  during  the  lifetime  of  Bowden 
G.  Tate,  and  especially  not  by  the*  Probate  Court, 
which  has  only  limited  statutory  jurisdiction.  The 
trustee  seeks  additionally  to  obtain  a  construction  of 
the  will  and  direction  as  to  his  duties  thereunder,  and 
to  this  end  he  alleges  that  ^<  he  is  advised  that  the 
true  construction  of  the  will  gives  to  the  defendant, 
Bowden  6.  Tate,  after  the  death  of  his  brother, 
the  entire  net  income  (of  the  devise),  and  that  the 
trustee,  when  appointed,  took  the  legal  title  to  the 
real  estate  until  the  death  of  both  the  life  tenants 
and  also  until  the  children  of  both  life  tenants  at- 
tain the  age  of  twenty -one  years;  and  that  the 
estate  which  the  testatrix  carved  out  was  an  equita- 
ble estate  for  the  lives  of  her  two  sons  and  an 
equitable  estate  to  the  survivor  of  them,  with  a 
vested  remainder ' '  to  their  children,  subject  to  be 
divested,  upon  condition  that  the  younger  of  them 
should  die  before  reaching  the  age  of  twenty>one 
years;  and  that  it  was,  therefore,  the  duty  of  the 
trustee  to  divide  the  net  income  of  the  trust  estate 
equally  between  the  two  sons  of  the  testatrix  so 
long    as    they   both     lived;     and    after    the    death   of 
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Jesse  M.,  to  pay  the  whole  of  it  to  Bowden  G. 
during   his    life. 

Jesse  M.  Tate  and  other  defendants  severally  de- 
murred to  these  bills  and  assigned,  substantially,  the 
same  grounds,  which,  briefly  stated,  are:  (1)  That 
the  complainant  has  no  title  under  the  will,  but  is 
only  an  agent;  (2)  that  the  decree  construing  the 
will  binds  all  interested  parties;  (3)  that  whether 
that  decree  be  res  adjudicata  or  not,  the  construction 
it  placed  on  the  will  is  the  correct  one;  (4)  that 
the  Probate  Court  had  plenary  jurisdiction  to  parti- 
tion the  property.  The  demurrers  being  sustained 
and  the  bills  dismis.sed,  the  complainant  was  allowed 
an  appeal. 

It  is  entirely  clear  that  the  testatrix  intended 
each  of  her  two  sons  to  have  one-half  of  the  net 
income  of  the  devised  property  during  his  life,  and 
that  he  should  receive  this  from  the  contemplated 
trustee,  to  whom  she  gave  dominion  and  control  of 
the  property  for  that  purpose.  Though  her  sons  are 
the  first  and  principal  objects  of  her  bounty,  the 
testatrix  makes  them  less  than  legal  owners,  and, 
though  the  trustee  is  not  a  beneficiary  at  all,  she 
makes  him  more  than  a  mere  agent.  By  the  words, 
"The  residue  of  my  real  estate  I  loan  to  my  two 
sons  .  .  .  during  their  natural  lives,"  and,  <<I 
desire  a  trustee  appointed  and  the  places  rented  out, 
and,  after  the  taxes  are  paid,  the  remainder,  whatever 
it  may  be,  divided  equally  between  my  two  sons," 
she  devolved  upon  the  trustee  the  duty  of   letting   the 
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property,  keeping  it  in  repair,  collecting  the  rents, 
paying  the  taxes,  and  dividing  the  net  income  equally 
between  the  two  sons.  The  trust  thus  created  was 
an  active  one.  The  legal  title  was  conferred  upon 
the  trustee  for  the  purpose  of  the  trust,  and  only 
equitable  life  estates  were  vested  in  the  sons.  1 
Perry  on  Trusts,  Sec.  307;  Jourohnon  v.  Massengill^ 
86  Tenn.,  82;  Johe  v.  DiUard,  104  Tenn.,  668. 
See   88   Tenn.,   786. 

Such  a  trust  being  valid  in  the  first  instance,  as 
this  one  undoubtedly  was,  could  not,  while  yet  alive 
and  capable  of  excution,  be  terminated,  nor  the 
trustee,  without  cause,  denuded .  of  his  title  and 
powers,  or  any  part  thereof,  by  the  decree  of  any 
court.  The  jurisdiction  of  a  court  of  equity  is 
always  available  for  the  conservation  of  a  trust  like 
this  one,  but  never  for  its  destruction.  Cuthbert  v. 
Channet^  18  L.  R.  A.  (N.  Y.),  745,  and  note;  Ge- 
Tord  V.  Buckley y  137  Mass.,  475;  Outcalt  v.  Ap- 
pWyy,    36   N.    J.    Eq.,   75. 

The  consent  of  Bowden  G.  Tate  made  the  decree 
purporting  to  construe  the  will  neither  better  nor 
worse,  so  far  at  least  as  the  title  and  powers  of 
the  trustee  were  concerned.  This  is  true,  for  the 
twofold  reason  that  he,  as  alleged,  was  mentally  in- 
capable of  consenting,  and,  besides,  that  the  trust 
was  such  that  it  could  not  be  changed  by  the  mere 
consent   of  a   single   beneficiary. 

A  trustee  takes  an  estate  exactly  co-extensive 
with   the    duties    to    be    performed    by   him,    or    just 
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such  an  interest  as  the  purposes  of  the  trust  require, 
and  that  estate  or  interest,  ordinarily,  ceases  only 
when  those  duties  have  been  discharged  or  those 
purposes  accomplished.  Smith  v. '  Metcalfe  1  Head, 
64;  Smith  v.  Thompson^  1  Swan,  385; '  Roarty  v. 
Smith,    53   N.    J.    Ev.,    257. 

The  proposition  of  the  trustee  is  that  this  trust, 
since  the  death  of  Jesse  M.  Tate,  as  before,  em- 
braces the  whole  of  the  devised  property,  and  that 
since  that  event  Bowden  G.  Tate  has  been  and  is 
entitled  to  the  whole  of  the  net  income  during  his 
natural  life.  The  adverse  contention  is  that  the 
death  of  Jesse  M.  Tate  terminated  the  trust,  if  not 
entirely,  at  least  to  the  extent  of  one  undivided 
half  of  the  property  previously  embraced,  and  that, 
the  fee  simple  title  of  that  half,  with  the  right  of 
present  possession,  passed  at  once  to  his  son,  Jesse 
M.  Tate,  Jr.,  subject  alone  to  the  contingency  of 
his  death  before  becoming  of  age.  To  the  latter 
effect,  in  the  main,  was  the  consent  construction  now 
assailed   for   invalidity. 

Both  views  are  partially  correct,  neither  of  them 
entirely  so.  Though  the  *'two  sons"  are  always 
mentioned  collectively,  and  the  benefaction  is  to  them 
equally  '^  during  their  natural  lives,"  the  testatrix, 
knowing  that  in  the  course  of  nature  they  would 
hardly  die  in  the  same  month  or  year,  evidently 
intended  to  provide  for  each  of  them  separately 
during  his  own  life  and  not  for  both  of  them 
jointly   during   their    joint   lives;    and,    as    the   bounty 
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SO  provided  must  come  through  the  hands  of  the 
trustee  alone,  the  trust,  at  least  as  to  one-half  the 
property,  must  inevitably  continue  to  the  end  of  the 
life  of  the  longer  liver.  The  *«two  sons"  are  not 
made  joint  tenants,  but  tenants  in  common.  There 
is  no  express  or  implied  provision  for  survivorship 
between  them;  no  indication  of  a  desire  on  the  part 
of  the  testatrix  that  either  of  them  should  ever,  in 
any  event,  have  more  than  his  original  one-half  of 
the  net  income  of  the  devised  realty.  Hence  the 
share  or  interest  of  Bowden  G.  Tate  has  been  and 
is  the  same  since  the  decease  of  his  brother  as  it 
was   before. 

Strictly  interpreted,  the  collective  words,  '*  at 
their  death,"  would  refer  to  the  first  point  of  time 
when  both  of  the  sons  shall  be  deceased,  and  would 
make  the  date  of  the  death  of  the  longer  liver  the 
time  for  the  whole  property  **to  go  to  the  heirs 
of  their  body,"  etc.,  per  capita/  but  on  slight  indi- 
cation of  a  contrary  intention,  the  same  words  are 
construed  distributively,  and  the  respective  remain- 
dermen let  in  per  stripes  from  the  death  of  each* 
separate  life  tenant.  This  latter  construction  is 
especially  appropriate  when  the  respective  life  ten- 
ants and  the  remaindermen  sustain  the  relation  of 
parent  and  child,  as  in  this  instance.  2  Jar  man  on 
Wills  (R.  &  T.),  758;  Willes  v.  Douglas,  10  Beav., 
47;  Anow  v.  Mellish^  1  De.  Get.  &  Smale,  355; 
Loving   v.  Collidge,    99   Mass.,    192. 
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The  fact  that  the  first  gifts  ever  made  by  this 
will  are  to  the  children  of  the  life  tenant,  in  and 
of  itself,  indicates,  as  does  also  the  general  scheme 
of  the  devise,  that  the  testatrix  intended  the  devised 
property  or  its  income  to  pass  pro  tanto  and  at 
once  per  stripes  at  the  death  of  either  and  of  each 
life  tenant,  and  not  in  solido  and  per  capita  at  the 
decease  of  the  longer   liver. 

The  words,  **at  the  death,"  used  in  like  con- 
nection, were  given  a  contrary  construction  in  Lor- 
ing  V.  Coolidge^  supra^  but  that  was  done,  in  part 
at  least,  because  the  beneficiaries  under  the  will 
there  considered  did  n6t  sustain  the  relation  of  par- 
ent and  child  to  each  other — ^a  fact,  which  alone 
is  sufficient  to  differentiate  that  case  from  this  one. 
It  was  also  ruled  in  that  case  that  on  the  death 
of  one  of  the  cestui  que  trust  the  survivor  became 
entitled  to  the  whole  income  for  life,  because  there 
was  "no  other  party  to  claim  an  interest  in  the  in- 
come, as  income,  and  no  apparent  intent  that  the 
principal  should  be  broken,  or  the  trust  in  part 
terminated,  until  the  death  of  both  of  the  beneficia- 
ries  for   life.       99    Mass.,    193. 

There  is  a  difference  between  the  two  cases  on 
this  point  also.  In  the  first  place,  the  general 
tenor  of  this  will  impresses  the  Court  that  the  tes- 
tatrix intended  to  limit  the  benefaction  of  each  of 
her  sons,  in  any  and  every  event,  to  that  expressly 
made  for  him;  and,  in  the  next  place,  the  provi- 
sion that  the  devised  property   shall,  at  the  death  of 
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the  life  tenants,  '<go  to  the  heirs  of  their  body, 
if  said  heirs  shall  live  to  be  of  age,"  when  applied 
to  the  events  actually  transpiring,  was  evidently  in- 
tended to  pass  one-half  of  the  net  income,  after  the 
death  of  Jesse  M.  Tate,  to  his  son,  Jesse  M.  Tate, 
Jr.,  until  he  attained  his  majority.  Had  he  died 
before  that  time,  the  fee  simple  title  to  an  undi- 
vided one-half  interest  in  the  land,  with  the  present 
right  of  possession,  would  have  passed,  under  the 
last  clause  of  the  will,  to  the  trustees  of  Cumber- 
land University,  but,  when  he  reached  the  age  of 
twenty-one  years,  the  contingent  interest  in  that  half 
became  extinct  and  his  defeasible  title  thereto  became 
absolute.  So  long  as  he  was  a  minor  and  his  title 
was  defeasible  by  his  death,  the  trust  continued  as 
to  the  whole  of  the  land,  for  the  equisil  benefit  of  his 
uncle  and  himself,  after  and  notwithstanding  the  death 
of  his  father,  one  of  the  original  beneficiaries.  How- 
ever, when  he  became  of  age  and  his  title  to  one- 
half  of  the  land,  thereby  and  in  virtue  of  the  terms 
of  the  will,  became  absolute,  the  trust  was,  by  op- 
eration of  law,  cut  down  and  terminated  pro  tanto. 
There  is  no  express  direction  in  the  will,  either 
that  the  trust  shall  survive  in  solido  or  that  it  shall 
cease  pro  ta7ito  after  the  death  of  one  of  the  life 
beneficiaries;  but  the  fact  that  the  child  of  such 
deceased  cestui  que  trust  is  given  only  a  defeasible 
interest  during  minority  and  an  absolute  estate  after 
majority,  justifies  the  inference  that  the  testatrix  in- 
tended  the    trust,    which    must   continue   for   her  sur- 
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viving  son,  to  continue,  also,  for  the  benefit  of  the 
child  of  her  deceased  son  while  yet  a  minor,  and 
that  it  should  terminate  as  to  him  when  his  title  to 
the  corpus  became  absolute.  Continuation  of  the 
trust  as  a  whole  is  in  harmony  with  his  interest 
while  yet  defeasible,  but  entirely  inconsistent  with 
the  absolute  ownership  subsequently  accruing.  Sim- 
ilar reasoning,  in  part,  was  applied  and  a  similar 
result,  in  part,  was  attained  in  the  case  of  Roarty 
V.    Smith,    53    N.    J.    Eq.,    257. 

After  considering  the  different  provisions  of  the 
will,  in  connection  with  and  as  applicable  to  the 
facts  alleged,  we  conclude:  (1)  That  the  legal  title 
to  the  devised  property  was  vested  in  the  trustee 
for  the  purposes  of-  the  trust;  (2)  that  Jesse  M. 
Tate  and  Bowden  G.  Tate  the  sons  of  the  testatrix, 
each  took  a  separate,  non-surviving,  equitable  life 
interest  to  the  extent  of  one-half  the  net  income  of 
the  trust  estate;  (3)  that  the  son,  and  only  child, 
of  Jesse  M.,  and  daughter,  and  only  child,  of 
Bowden  G.  each  took  a  remainder  in  fee,  per  stirpes, 
with  limitation  over  to  the  trustees  of  Cumber- 
land University  as  to  each  in  case  of  death  during 
minority;  (4)  that,  notwithstanding  the  death  of  Jesse 
M.  Tate.,  Sr.,  the  trust  continued  in  solido  until 
Jesse  M.,  hiis  son,  attained  his  majority,  and  then 
ceased  pro  tanto,  he  being  entitled,  after  the  death 
of  his  father  and  during  his  minority,  to  one-half 
of  the  net  income,  and,  after  his  majority,'  to  one- 
half   the   devised    property    in    fee    absolute;    (5)   that 
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the  trust  stil)  continues  pro  tanto  for  the  benefit  of 
Bowden  G.  Tate,  the  surviving  son  of  the  testatrix, 
and  will  so  continue  during  his  life;  (6)  that  the 
decree  pkcing  a  consent  construction  on  the  will 
may  be  set  aside  because  Bowden  6.  Tate  was 
without  capacity  to  approve,  and  the  Court  equally 
without  power  to  adjudge,  an  abridgment  of  the 
trust;  (7)  that  the  partition  decree  is  inoperative, 
because  neither  the  trustee,  in  whom  the  legal  title 
to  one- half  the  property  must  remain  during  the  life 
of  Bowden  G.  Tate,  nor  Cumberland  University, 
which  still  has  a  contingent  interest  in  the  same 
half,    was    before  the   Court. 

Bowden  G.  Tate  filed  a  cross  bill  in  the  present 
case,  seeking  practically  the  same  relief  as  that 
sought  in  the  original  and  amended  bills,  and  ask' 
ing,  additionally,  for  an  account  with  the  trustee 
and  his  predecessor.  Demurrers  like  those  already 
stated  were  filed  against  the  cross  bill,  and  in  like 
manner  they  were  sustained  and  the  complainant 
allowed   an   appeal. 

For  the  reasons  stated  the  decrees  are  reversed, 
the  demurrers  to  original,  amended,  and  cross  bills 
overruled,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Decree  overruling  demurrer  to  that  part .  of  cross 
bill   seeking   an   account   is  affirmed. 
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State  v.    Cook. 

(Jackson.      June   24,    1901.) 

1.  Patent  Rights.    State's  regulatUm  of  sale  constUutUmaX. 

State  legislation  denying  the  privileges  of  negotiability  to  notes 
showing  on  their  face  that  they  were  given  for  a  patent  right, 
and  denouncing  and  punishing  as  a  felony  the  taking  of  a  note 
for  a  patent  right,  or  any  interest  therein,  without  stating  on 
its  face  that  it  was  given  upon  such  consideration,  is  not  in 
contravention  of  that  clause  of  the  Federal  Constitution 
which  declares  that  'Hhe  Congress  shall  have  power  to  pro- 
mote the  progress  of  science  and  useful  arts  by  securing,  for 
limited  times,  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries."  Such  legislation 
constitutes  a  legitimate  exercise  of  police  power,  and  limits, 
not  the  proper  use,  of  property  in  patent  rights,  but  its  abuse. 

Constitution  .construed:  U.  S.  Const.,  Art.  1,  Sec.  8,  Subsec,  8. 

Acts  construed:  Acts  1897,  Ch.  77;  Acts  1879,  Ch.  228. 

Code  construed:  {3216  (S.);  §2481  (M.  &  V.). 

Cases  cited:  Harmon  v.  Haggerty,  88  Tenn.,  705;  Bank  v.  Stock- 
ell,  92  Tenn.,  252;  State  u  Scott,  98  Tenn.,  254;  Tennessee  v. 
Butler,  3  Lea,  222;  Harbison  v.  Rnoxville  Iron  Co.,  103  Tenn., 
439. 

2.  Class  Legislation.    Not  vickms,  when. 

A  statute  which  denounces  and  punishes  as  felony  the  taking  of 
notes  for  patent  rights  without  explicitly  stating  that  fact  on 
the  face  of  the  note,  is  not  vicious  class  legislation,  although 
no  such  provision  is  made  as  to  the  taking  of  notes  upon  any 
other  consideration.  The  classification  upon  which  such 
statute  is  based  is  not  capricious,  but  founded  on  good  and 
sufficient  reasons. 

Constitution  construed:  Art.  2,  Sec.  8. 
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Acts  construed:  Acts  1897,  Ch.  77. 

Case  cited:  State  v.  Schlitz  Brewing  Co.,  104  Tenn.,  731,  732. 


FROM     HENDERSON. 


Appeal   from   Circuit   Court   of   Henderson  County.  ] 

Levi  S.    Woods,    J. 

Attorney-general  Pickle    and    Borham    for   the 
State. 

Ross   &  Ross  for   Cook. 

Caldwell,  J.  In  March,  1901,  N.  T.  Cook 
was  indicted  in  the  Circuit  Court  of  Henderson 
Glounty  for  violating  Sec.  1  of  Ch.  77,  of  the  Acts 
of  1897,  in  that  he,  in  his  own  behalf,  as  charged 
in  one  count,  and  in  the  representative  capacity  as 
secretary  of  B.  D.  Keeton  &  Co.,  as  charged  in 
another  count,  on  November  2,  1900,  took  and  re 
ceived  the  promissory  note  of  W.  J.  Reddin  for 
$75,  as  part  consideration  for  a  territorial  interest 
in  a  certain  patent  for  a  boring  and  mortising  ma- 
chine, without  having  the  note  show  clearly  on  its 
face  that  it  was  given  for  an  interest  in  a  patent 
right.  The  indictment  was  quashed  on  the  ground 
that  the  enactment  on  which  it  was  based  is  void, 
for  repugnancy  to  that  provision  of  the  Federal 
Constitution    relating    to    patents,    and    the   State    ap- 
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pealed   in   error.      The   statute   in    question   is   as   fol- 
lows: 

''Section  1.  Be  It  enctcted  hy  the  General  As- 
semhly  of  the  State  of  Tennesseey  That  hereafter  it 
shall  be  unlawful  for  any  person,  either  in  his  own 
behalf  or  in  a  representative  capacity,  to  take  or  re- 
ceive for  the  sale  of  a  patent  right,  or  any  interest 
therein,  a  note  or  other  written  security,  given  for 
such  right  or  any  interest  therein,  unless  it  shall 
clearly  appear  upon  the  face  of  the  note  or  other 
security  that  the  same  is  given  in  the  parchase  of  a 
patent   right   or   an   interest   therein. 

''Sec.  2.  Be  It  further  enacted^  That  every  per- 
son  violating  the  first  section  of  this  Act  shall  be 
deemed  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  punished  for  each  offense  by  im- 
prisonment in  the  penitentiary  not  less  than  one 
year  nor  more  than  five  years."     Acts  1897,  Ch.   77. 

That  part  of  the  Federal  Constitution  supposed  to 
have  been  violated  by  that  Act  provides  that  ''the 
Congress  shall  have  power  to  promote  the  progress 
of  science  and  useful  arts  by  securing,  for  limited 
times,  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries."  U.  S. 
Con.,    Art   1,    Sec.    8,    Subsec.    8. 

As  expressly  stated  therein,  the  object  of  that 
provision  is  to  promote  the  progress  of  science  and 
useful  arts  in  the  United  States,  and  that  object  is 
to  be  accomplished  by  congressional  legislation,  which 
shall    secure    to    authors    and    inventors,    for    limited 
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times,  the  eocclusive  right  to  their  respective  writings 
and  discoveries  in  every  State.  Congress  has  passed 
numerous  Acts  with  that  end  in  view.  Some  of 
the  most  important  of  them  are  incorporated  in  the 
Revised  Statutes  of  the  United  States  at  Section 
4883  et  seq.  They  prescribe  the  mode  of  obtain- 
ing letters  patent,  and  secure  to  patentees  the  ex- 
clusive  right   to   their   respective   patents. 

'*The  exclusive  right"  referred  to  in  the  organic 
law,  and  secured  by  the  statute,  is  the  equivalent 
of  exclusive  ownership^  and  ownership  includes  the 
power  to  sell.  The  right  of  sale  is  an  inherent  and 
essential  part  of  unlimited  ownership;  it  is  one  of 
the  most  important  elements  of  proi^erty.  169  U. 
S.,  Holden  v.  Hardy ^  391;  Harhlson  v.  KtioxvilU 
Iron  Co.,  103  Tenn.,  439.  Moreover,  Sec.  4898 
of  the  Revised  Statutes  expressly  authorizes  every 
patentee  to  assign  his  patent  or  any  interest  therein, 
by  proper  written  instrument,  and  gives  his  assignee 
the   same   authority. 

The  essence  of  the  objection  urged  by  the  defend- 
ant against  the  State  legislation,  under  which  he 
stands  indicted,  is  that  it,  as  he  contends,  violates 
the  Constitution  of  the  United  States  in  that  it  re- 
stricts and  impairs  his  right  to  sell  his  patent  or 
any   interest    therein.      Though   a   great   deal   may   be 

and   has   been   said   in   support  of   that   objection,   this 

• 

Court  does  not  think  it  tenable.  The  Act  assailed 
was  not  intended  to  have,  and,  in  fact,  it  does  not, 
have   the   effect   ascribed   to   it   by  the   defendant.      It 
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does  not  really  restrict  or  impair  the  right  of  the 
true  owner  to  legally  sell  any  patent  or  interest 
therein.  Since  the  passage  of  the  Act,  as  before, 
€very  patentee  and  every  assignee  of  a  patent,  or 
interest  therein,'  may,  without  let  6r  hindrance  on 
the  part  of  the  State,  make  as  many  sales  as  he 
oan  find  purchasers,  and  at  such  prices  and  on  such 
terms  as  the  contracting  parties  may  agree  upon. 
No  burden  is  placed  on  the  seller,  no  restraint  on 
the  purchaser.  The  object  is  not  to  restrict  or  im- 
pair the  right  of  sale  in  any  degree,  but  only  to 
protect  purchasers  in  some  measure  against  the  de- 
<5eptive   and   fraudulent   exercise   of   that   right. 

The  Legislature  for  more  than  twenty  years  has 
regarded  such  protecticn  expedient  for  the  general 
welfare  of  the  State,  and,  to  secure  it,  has  passed 
two  Acts.  The  first  one,  Ch.  228  of  the  Acts  of 
1879,  provides  that  '*a  note  or  other  written  se- 
curity given  in  this  State  in  the  purchase  of  a  pat- 
ent right,  or  any  interest  therein,  shall  be  subject, 
in  the  hands  of  any  holder  or  assignee,  to  all  equi- 
table defenses  to  which  it  was  subject  in  the  hands 
of  the  original  payee,  when  the  fact  that  it  was 
given  in  such  purchases  appears  on  its  face." 
Code,    M.    &   v.,    2481;    Shan.,    3216. 

That  act  came  before  this  Court  for  construction 
and  was  treated  as  valid  without  considering  the 
question  of  its  constitutionality  in  Harmon  v.  Ilag- 
srty,  88  Tenn.,  705,  and  Bank  v.  Stockell,  92 
Tenn.,     252.       In    each    instance    the    enactment    was 
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confined  to  its  terms,  and  was  held,  not  to  embrace 
a  note  actually  given  for  an  interest  in  a  patent 
but   not  showing   that   fact   upon   its   face. 

With  a  view  of  compelling  a  recital  of  that  fact 
in  all  such  notes,  and  bringing  them  within  the 
operation  of  that  Act  Ch.  77  of  the  Acts  of  1897, 
that   now    under   consideration,    was   passed. 

It  is  supplemental  to  the  Act  of  1879  and  only 
penalizes  the  seller's  failure  to  have  any  written 
obligation  he  may  take  for  a  patent  or  any  interest 
therein  show  upon  its  face  the  consideration  for 
which  it  is  given  and  thereby  renders  the  former 
enactment   more   efficient. 

The  two  statutes  are  to  be  construed  together 
as  different  parts  of  the  same  legislative  scheme. 
Their  combined  effect  when  each  is  strictly  observed 
and  enforced,  is  simply  to  prevent  written  obligations 
for  the  purchase  of  patents  or  interests  therein  from 
being  negotiable  in  the  highest  sense,  and  to  sub- 
ject them  in  whosesover  hands  to  all  defenses  avail- 
able  to   the   maker  against   the   original   payee. 

So  construed,  neither  act  by  itself,  nor  the  two 
combined  into  single  scheme,  can  be  truly  said  to 
contravene  any  provision  of  the  Federal  Constitution 
or  Statutes  in  reference  to  patents,  or  to  restrict 
or  impair  the  right  of  sale  guaranteed  thereby- 
The  grant  of  an  exclusive  right  to  sell  a  patent  in 
Tennessee  does  not  imply  that  the  State  shall  main- 
tain such  laws  as  will  make  notes  executed  for  such 
patents    or    an    interest    therein    negotiable,    nor    that 
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it  shall  not  pass  laws  subjecting  them  to  all  proper 
defenses  as  against  all  holders.  It  might  be  to 
some  pecuniary  advantage  to  some  real  or  pretended 
patentee  that  notes  executed  to  him  for  his  patent, 
or  an  interest  therein  should  be  closed  with  the 
completest  negotiability,  but  the  privilege  of  enjoying 
that  advantage  is  not  embraced  in  his  right  to  sell, 
nor  is  a  statute  that  denies  him  such  advantage, 
an   abridgment   of   that    right,    or    a    detraction    from 

it.  A  patentee's  right  of  sale  as  such  is,  of  course, 
the  same  in  every  state;  and  yet  it  is  obvious  that 
his  sale  notes  may  be  negotiable  in  some  States, 
and  non-negotiable  in  others  according  to  their  local 
laws   on   that   subject. 

Again  if  his  right  of  sale,  which  must  be  the 
same  in  every  State,  included  the  privilege  of  de- 
manding negotiability  of  sale  notes,  all  States  though 
otherwise  empowered  and  permitted  to  adopt  laws 
of  the  one  type  or  the  other  at  will,  would  be 
constrained,  at  least  as  to  him,  to  conform  them 
to  his  personal  interest,  an  idea  not  to  be  entertained 
for   an   instant.     See    Tod  v.     Wick,  36  Ohio  St.   370. 

These  statutes  are  also  sustainable  as  valid  po- 
lice regulations,  having  been  passed  in  good  faith 
for  the  real  promotion  of  the  public  welfare,  and 
being  well  calculated  to  accomplish  that  end  through 
the  fair  and  much  needed  protection  thereby  afforded 
against  imposition  and  fraud  so  often  and  so  easily 
perpetrated  in  the  sale  of  the  peculiar  incorporeal 
right,    or   intangible   property,   contemplated. 
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We  are  aware  of  no  case  in  which  the  Supreme 
Court  of  the  United  States  has  considered  the  ya- 
lidity  or  invalidity  of  like  legislation.  The  decisions  of 
other  Courts  are  not  uniform.  Some  of  them  deny 
and  others  affirm  the  constitutionality  of  similar  stat- 
utes, the  earlier  adjudications  being  mainly  of  the 
former  class  and  the  later  ones  generally  of  the  latter 
class.  Among  the  cases  in  which  tbe  denial  is  made 
are:  £x  parte  Rohinsoriy  2  Bissell,  309;  Helm  v. 
Bank,  43  Ind.,  167  (S.  C.  13  A.  R.,  395);  Holliik 
V.  Hunt,  70  111.,  109  (S.  C.  22  Am.  Rep.,  63); 
Crannon  v.  Smith,  37  Mich.,  309  (S.  C.  Am.  Rep., 
614);  Crittenden  v.  White,  23  Minn.,  24  (S.  C.  23 
Am.  Rep.,  676);  Woolen  v.  Banker,  Am.  Law  Rec, 
236  (S.  C.  note,  22  Am.  Rep.,  69).  And  among 
those  making  the  affirmative  are:  Berchill  v.  Ran- 
dall, 102  Ind.,  258  (S.  C.  52  Am.  Rep.,  695;  Neio 
V.  Walker,  108  Ind.,  365  (S.  C,  Am.  Rep.,  40); 
Tod  V.  Wick,  36  Ohio  St.,  370;  Hashell  v.  Janes, 
^%  Pa.  St.,  173;  Hedrick  v.  Roes8ller,  109  N.  Y., 
127;  Tilsmi  v.  Gatling,  60  Ark.,  114;  Mason  v. 
McLeod,  57  Kan.,  105  (S.  C.  41  L.  R.  A.,  548). 
If  necessary,  other  cases  of  each  line  might  be 
cited. 

Kt  parte  Robinmu,  sup?'a,  which  stands  at  the 
head  of  those  cases  declaring  legislation  of  this  kind 
violative  of  the  Federar  Constitution,  and  upon  whose 
authority  the  most  of  them  seem  to  l^e  rested,  is 
})elieved    by   some    Courts    to    have    been   overthrown 
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by  the  reasoning  of  the  Supreme  Court  of  the 
United  States  in  Patterson  v.  Kentucky^  96  U.  S., 
601  {Beeves  v.  Corning^  61  Fed.  Rep. ;  Berchill  v. 
Rwihdall^  102  Ind.,  297);  but  a  different  view  of 
that  reasoning  was  expressed  and  the  doctrine  of 
Ex  parte  JRobinson  applied  in  Castle  v.  Hutchinson^ 
25  Fed.  Rep.,  304.  However  that  may  be,  it  is 
certain  that  the  earlier  Indiana  cases  which  followed 
Ex  ])arte  Robinson  have  been  overruled  by  later 
ones  which  distinctly  assert  the  opposite  doctrine,  as 
do  most  of  the  later  cases  everywhere.  In  Macoii 
V.  McLeod^  supra^  which  is  the  latest  of  all  these 
cases  coming  under  our  observation,  the  Court  after 
reciting  the  several  provisions  of  the  Kansas  statutes, 
including  one  like  that  contained  in  our  Act  of 
1897,  said:  '*In  our  opinion  these  provisions  do  not 
touch  upon  the  federal  power,  nor  interfere  with  the 
rights  secured  to  the  patentee  by  the  Federal  law. 
It  is  true  that  no  State  can  intarfere  with  the  right 
of  the  patentee  to  sell  and  assign  his  patent,  nor 
take  away  any  essential  feature  of  his  exclusive 
right.  The  provisions  in  question,  however,  have 
no  such  purpose  or  effect.  They  are  in  the  nature 
of  police  regulations  designed  for  the  protection  of 
the  people  against  imposition  and  fraud.  There  is 
great  opportunity  for  fraud  and  imposition  in  the 
transfer  of  intangible  property,  such  as  exists  in  a 
patent  right,  and  many  States  have  prescribed  regu- 
lations for  the  transfer  of  such  property,  differing 
essentially   from    those   which    control   the   transfer   of 
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other  property.  There  were  some  early  decisions 
holding  that  such  regulations  trenched  upon  the  fed- 
eral power  and  the  rights  of  the  patentee,  but  re- 
cent authorities  hold  that  reasonable  police  regula- 
tions may  be  enacted  by  the  State  without  usurping 
any  of  the  powers  of  the  federal  government  or  in- 
fringing upon  the  exclusive  right  of  the  patentee." 
It  cannot  properly  be  assumed  that  every  require- 
ment of  the  State  may  make  of  a  patentee  in  con- 
nection with  the  sale  of  his  patent  is  an  unauthor- 
ized and  illegal  interference  with  the  right  granted 
him  by  the  federal  government.  Some  requirements 
that  have  been  made  from  time  to  time  deserve  that 
characterization  because  really  of  a  burdensome  and 
unjust  nature,  while  others  do  not,  because  not  of 
that  nature.  One  instance  of  the  former  kind  is  a 
requirement  that  the  patentee  shall  pay  a  license  tax 
for  the  privilege  of  selling  his  patent  in  the  State. 
Legislation  making  ^ftiis  exaction,  like  that  laying  a 
similar  burden  on  interstate  commerce  (Robbins  v. 
Taxing-lDlatrict,  120  U.  S.,  129;  State  v.  Scott,  98 
Tenn.,  264),  is  repugnant  to  the  federal  Constitu- 
tion, and,  therefore,  null  and  void.  People  of  New 
York  V.  Board  of  Assessors,  156  N.  Y.  L.,  417 
(S.  C.  42  L.  R.  A.,  290);  Kentucky  v.  Petty  (Ky.) 
29  L.  R.  A.,  786;  Tennessee  v.  Butler,  3  Lea,  222. 
An  l^instance  of  the  other  kind  is  afforded  by  the 
present  enactment,  which,  as  already  seen,  is  neither 
burdensome   nor   unjust. 
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It  should  be  observed  in  passing,  that  there  is  a 
marked  difference  under  the  law  between  the  right 
to  sell  the  patent  itself  and  the  right  to  sell  the 
patented  article.  The  federal  government  protected 
the  former  (cases  last  cited),  but  not  the  latter 
from  State  taxation.  Webber  v.  Virginia^  103  U. 
S.,  344.  Indeed,  the  State  may,  by  reasonable  po- 
lice legislation,  actually  exclude  the  patented  article, 
when  deemed  dangerous,  from  sale  at  all  in  the 
State.  Patterson  v.  Kentucky^  97  U.  S.,  501, 
affirming;  Patterson  v.  Commonwealth^  11  Bush., 
131    S.    C.    21    Am.    Rep.,    220. 

Notwithstanding  the  legal  distinction  between  the 
right  to  sell  the  patent  and  the  right .  to  sell  the 
patented  article,  so  clearly  defined  in  Patterson  v. 
Kentucky^  97  U.  S.,  501,  and  Webber  v.  Virginia^ 
103  U.  S.,  344,  and  the  greater  latitude  allowed 
the  States  in  reference  to  the  latter,  we  think  the 
announcement  of  their  general  police  power  made  in 
each  of  these  cases  conclusive  in  favor  of  the  con- 
stitutionality  of   the   Act   impeached   in   this   case. 

Another  ground  of  the  motion  to  quash  (not  sus- 
tained by  the  learned  Circuit  Judge)  is  that  the  Act 
is  vicious  class  legislation,  and,  therefore,  violative 
of  Sec.  8,  of  Art.  2,  of  the  State  Constitution, 
and  void.  This  impeachment  is  not  sustainable. 
The  Act  is,  in  fact,  class  legislation,  in  that  it  ap- 
plies alone  to  those  who  sell  patents  or  interests 
therein,  but  it  is  not  of  the  vicious  kind,  because 
the    classification   is   natural    and    reasonable,    and   not 
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arbitrary  and  capricious.  The  latter  and  not  the 
former  kind  of  partial  legislation  is  obnoxious  to 
the  organic  provision  mentioned,  and  also  to  Sec.  8, 
of  Art.  1,  of  the  State  Constitution,  and  to  Sec. 
1  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  Petit  v.  Minnesota^  177  U.. 
S.,  184;  State  v.  Schlitz  Brewing  Co.^  104:  Tenn., 
731,  732,  and  citations.  The  fact  that  patent  rights 
constitute  a  large  and  peculiar  class  of  property,  and 
that  sales  of  them  afford  unusual  and  peculiar  op- 
portunities for  the  employment  of  imposition  and 
fraud  is  a  good  reason  for  the  passage  of  a  law 
applicable  to  them  alone.  It  commends  the  present 
Act's  classification  as  reasonable  and  natural,  and 
saves  it  from  condemnation  as  invalid  class  legisla* 
tion.  Indeed,  it  is  not  essential  to  the  validity  of 
class  legislation  that  the  ground  of  the  classification 
should  be  found  by  the  Court  to  be  so  distinct  and 
potent,  as  it  undoubtedly  is  in  this  case  '*The 
State  may  distinguish,  select,  and  classify  objects  of 
legislation,  and  necessarily  the  power  must  have  a 
wide  range  of  discretion."  Magoun  v.  lUtnais 
Tntst   dk   Savings  BanJc,    170   U.    S.,    294. 

^^And  this  because  of  the  function  of  legislation 
and  the  purposes  to  which  it  is  addressed.  Classi- 
fication for  such  purposes  is  not  invalid,  because  not 
depending  upon  scientific  or  marked  differences  in 
things  or  persons  or  in  their  relations.  It  suflSces 
if    it   is   practical,    and   is   not  reviewable    unless  pal* 
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pably  arbitrary."  Orient  Insurance  Co.  v.  DaggSy 
172   U.    S.,    562. 

The  last  two  cases,  with  many  others,  decided  by 
the  same  distinguished  Court,  were  cited  on  the  same 
subject  in  State  v.  Schlitz  Brewing  Co.^  104  Tenn., 
732. 

Discovering  no  constitutional  infirmity  in  the  law 
challenged  by  the  defendant,  but  being  satisfied  of 
its  validity  for  the  reason  stated  herein,  the  judg- 
ment of  the  CJourt  below  is  reversed  and  the  case 
remanded  for   further   proceedings. 


ARGUED  AND  DETERMINED 


IN  THB 


SUPREME  COURT  OF  TENNESSEE, 


FOR  THB 


EASTERN  DIVISION. 
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Railroad  v.    Hall. 

{Knoxvllle.       September   21,   1901.) 

1.  Actions.    Maintainable  by  possessor  of  personalty  for  its  destf^' 
lion. 

In  an  action  aguinst  a  railway  company  for  killing  his  co^  ^^ 
plaintiff  can  recover  upon  proof  that  he  was  in  actual,  ^^^^^' 
sive,  and  undisputed  possession  of  the  animal,  claimiD?  ^^ 
his  own,  at  the  time  it  was  killed,  although  he  was  not  &^^® 
show  a  complete  title  to  same. 

Cases  cited:  Crawford  v.  Bynum,  7  Yer.,  381;  Criner  v.  Pi«^C' * 
Head,  398;  Carson  v.  Prater,  6  Cold.,  567. 
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2.  Samk.    PlecLdimgs  sujgHcient. 

And  plaintiff  may  recover  upon  such  proof  of  possession,  without 
proof  of  title,  although  the  averment  of  the  pleadings  was 
that  the  cow  was  plaintiff's  property. 


FROM    CLAIBORNE. 


Appeal    in    error   from   Circuit   Court   of    Claiborne 
County.      H.    T.    Campbell,    J. 

Montgomery  &  Arnold  and  Jourolmon,  Welcker 
&   Hudson  for   Railroad. 

J.     H.    S.    Morrison   and    J.    D.    Hall   for   Hall. 

Wilkes,  J.  This  suit  was  commenced  before  a 
Justice  of  the  Peace,  by  warrant,  charging  the  railway 
company  with  killing  the  plaintiff's  cow.  The  Justice 
gave  judgment  for  the  plaintiff  for  $20,  and,  on  ap- 
peal to  the  Circuit  Court,  this  was  affirmed,  the  cause 
being  heard  without  a  jury  by  the  trial  Judge. 
From  his  judgment  there  is  an  appeal  to  this  Court 
and   an   assignment   of   errors. 

The  real  defense,  and  the  only  one  on  the  merits, 
is  that  the  cow  which  was  killed  did  not  belong  to 
the  plaintiff.  It  appears  from  the  proof  that  in 
June,  1898 — about  two  years  previous  to  the  killing 
of  this  cow — a  calf  was  badly  crippled  by  a  train 
near   the   defendant's    home,    and    was   left    in   a   very 
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critical  condition,  unable  to  feed  itself  and  almost 
dead.  No  one  ciainied  to  be  the  owner  of  it  or 
gave  it  any  attention,  and  it  appeared  to  be  aban- 
doned. It  was  taken  into  plaintiff's  possession  and 
attended  to  until  it  was  restored  to  health,  and  has 
ever  since  been  claimed  by  him  as  his  property^ 
without  any  adverse  claim  by  any  one  else,  although 
the  plaintiff  made  inquiry  for  the  true  owner.  This 
is  the  cow  that  was  killed. 

No  controversy  is  made  but  that  the  cow  was 
killed  by  the  railroad  company,  nor  is  any  question 
made  as  to  the  valuation.  Under  these  facts  the 
plaintiff  is  entitled  to  recover.  If  the  plaintiff 
has  not  a  complete  right  and  title  to  the  cow,  he 
bad  the  actual  and  exclusive  possession,  and  this 
is  sufficient  to  enable  him  to  maintain  this  action 
against  a  mere  stranger  having  no  right,  and  to  re- 
cover the  value  of  the  property.  Orawford  v.  By- 
num^  7  Yerg.,  381;  Criner  v.  Pifo,  2  Head,  398; 
Carson  y.    Prater,    6   Cold.,    667. 

It  is  objected  that  the  summons  describes  the 
cow  as  the  property  of  plaintiff.  This  is  not  ma- 
terial. If  she  is  not  exclusively  his  property,  un- 
der the  fact  of  actual  exclusive  possession,  this 
would   be  immaterial. 

The  judgment  is   affirmed   with   costs. 
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Sibley  v.    State. 

[Knoxville.      September  21,    1901.) 

1.  Ck>N8TiTUTioNAL  Law.    Game  and  fish  Uvum. 

A  statute,  enacted  for  the  protection  and  preservation  of  fish  in 
that  portion  of  a  particular  river  situate  in  a  desi^ated 
county,  if  otherwise  free  from  infirmity,  is  not  unconstitu- 
tional as  arbitrary  and  capricious  class  leg>islation,  althoug^h 
such  river  extended  into  other  counties  and  there  were  other 
rivers  in  said  county,  none  of  which  were  subjected  to  like  re- 
straint or  regulation.  Such  special  legislation  is  authorized 
by  that  clause  of  the  Constitution  which  provides  that  **the 
Oeneral  Assembly  shall  have  power  to  enact  laws  for  the  pro- 
tection and  preservation  of  game  and  fish  within  the  State,  and 
such  laws  may  be  enacted  for  and  applied  and  enforced  in 
particular  counties  or  geographical  districts  designated  by  the 
General  Assembly." 

Comititution  construed:  Art.  1,  Sec.  8;  Art.  11,  Sec.  13. 

Act  construed:  Act  1899,  Ch.  85. 

Cases  cited:  Maney  v.  State,  6  Lea,  318;  Peters  v.  State,  96  Tenn., 
682. 

2.  Samb.     Saxne. 

But  a  statute  forbidding  the  erection  and  maintenance  of  dams, 
essential  to  the  operation  of  industrial  plants,  in  such  manner 
as  to  prevent  fish  from  ascending  or  descending  a  river,  is  not 
such  law  for  the  protection  and  preservation  of  fish  as  may  be 
applied  and  enforced  as  to  that  part  of  a  river  situate  in  a 
single  county  under  said  clause  of  the  Coustitution. 

Constitution  construed:  Art.  1,  Sec.  8;  Art.  11,  Sec.  13. 

Act  construed:  Acts  1899,  Ch.  85.) 


FROM     CABTEB. 


'Appeal    in     error   from    Circuit   Court    of     Carter 
County.      H.    T.    Campbell,    J. 
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Tipton   &  Miller  for   Sibley. 
Attorney-general   Pickle  for  the   State. 

Wilkes,  J.  The  defendent  (Sibley)  is  General 
Manager  of  the  Watauga  Lumber  Company,  a  cor- 
poration constructing  booms  and  doing  business  on 
the  Watauga  River,  in  Carter  County  and  elsewhere. 
He  is  convicted  of  a  violation  of  the  Act  of  March 
3,    1899.      This  Act   is   as   follows: 

'«  Section  1.  Be  it  enacted  hy  the  General  As- 
aemhly  of  the  State  of  Te^insssee^  That  no  person, 
firm,  or  corporation  shall  hereafter  erect  or.  build 
any  dam  or  other  obstruction  across  the  waters  of 
the  Watauga  River  in  Carter  County,  so  as  to  pre- 
vent the  free  passage  of  fish  up  and  down  the 
waters   of   the   same. 

"Sec.  2.  Be  it  further  enacttd^  That  all  persons, 
firms,  or  corporations  now  owning  or  using  any 
such  dam  or  obstructions,  whether  for  the  purpose 
of  booms  or  other  use,  shall  immediately  provide  a 
sluice  or  waterway,  not  less  than  ten  feet  in  width 
and  five  feet  in  depth  of  water,  such  sluice  or 
waterway  to  be  in  and  upon  the  natural  bed  of  the 
river,  or  so  cut  and  constructed  as  to  make  such 
flow  or  waterway  upon  the  ground  adjacent  to  such 
dam  and  natural  bed  of  the  river,  for  the  free, 
easy,  and  unobstructed  passage  of  fish  up  and  down 
the  waters  of  the  same,  which  said  way  shall  be 
kept  open   ivt  all   seasons   of   the   year." 
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The  compaDy  was  incorporated  under  the  laws  of 
Tennessee  in  December,  1889,  and  again  chartered 
September  26,  1897.  The  booms  constructed  by  it 
enable  it  to  float  logs  from  various  streams  to  the 
company's  plant  at  Watauga,  where  they  are  manu- 
factured into  lumber.  It  has  extensive  tracts  of 
land  in  North  Carolina,  does  a  large  lumber  busi- 
ness, and  its  plant  is  valued  at  1100,000.  Defend- 
ant claims  that  there  was  a  fish  way  left  in  the  dam, 
constructed  by  it,  sufficient  and  suitable  for  a  pas- 
sage-way for  fish  up  and  down  the  river,  and  that 
in  no  other  way  can  the  dam  be  operated  to  ad- 
vantage  except   as   now   constructed. 

The  Court  charged  the  jury,  that  if  there  was 
a  waterway  that  afforded  a  reasonably  free  and 
easy  passage  for  fish  up  and  down  the  stream  at 
at  any  and  all  seasons,  then  the  Legislative  require- 
ment would  be  met,  and  the  defendant  would  not 
be  guilty,  but  if  no  such  way  was  provided,  and 
by  reason  thereof,  fish  were  prevented  from  passing 
at  any   season,    defendant  would  be  guilty  as  charged. 

Two  assignments  on  the  merits  are  made,  one, 
that  the  evidence  does  not  support  the  verdict,  and 
the   other,    that    the   Act   is   unconstitutional. 

While  there  is  some  conflict  of  evidence  we  think 
the  case  is  made  out  that  the  passage  of  fish  up 
and  down  the  stream  is  materially  interfered  with 
by  the  dam,  and  that  no  sufficient  passageway,  as 
contemplated   by   the   Act,    is   provided. 
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It  is  said  the  statute  violates  the  provisions  of 
Article  1,.  Section  8  of  the  Constitution  of  Tennessee, 
in  that,  it  applies  alone  to  Carter  County,  and  to 
the  Watauga  river,  in  Carter  County,  and  that 
such  application  makes  a  classification  unnatural,  ar- 
bitrary, and  capricious ;  that  it  tends  to  deprive  the 
the  Company  of  rights  under  its  charter,  and  to  a 
large  extent  impairs  the  value  of  its  property  and 
franchises.  It  appears  from  the  record,  that  the 
Watauga,  Doe,  and  Elk  Rivers  all  run  through 
Carter  County,  and  the  argument  is  that  the  Act 
should  apply  to  all  the  rivers  in  the  County  or  to 
the  Watauga  river  in  all  the  counties  through 
which  it  runs.  It  is  contended  that  the  Act  in 
controversy  is  authorized  by  Section  13,  Article  11 
of  the  Constitution  of  Tennessee,  which  provides 
''The  General  Assembly  shall  have  power  to  enact 
laws  for  the  protection  and  preservation  of  game 
and  fish  within  the  State,  and  such  laws  may  be 
enacted  for,  and  applied,  and  enforced  in  particular 
counties  or  geographical  districts  designated  by  the 
General  Assembly."  Under  this  language  the  Leg- 
islature has  the  right  to  designate  the  locality  in 
which  fish  and  game  laws  shall  be  applicable,  and 
may  limit  them  to  any  geographical  district,  whether 
a  county  or  less  than  a  county,  and  whether  in  one 
stream  or  in  a  number  of  streams  in  the  same 
county.  Indeed,  it  may  he  very  important  for  the 
protection  of  fish  to  apply  the  law  to  one  stream 
and    not   to  another,   and   to   one  portion   of   a  stream 
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and  not  to  other  parts  of  the  same  stream.  So  in 
regard  to  game,  it  may  be  protected  in  one  county, 
while  across  the  line,  not  twenty  feet  distant,  it 
may  not  be  protected.  We  do  not  find  any  war- 
rant in  the  language  for  holding  that  the  Legisla- 
ture must  protect  all  the  streams  in  any  county,  if 
it  protects  any,  nor  that  it  must  protect  the  entire 
stream  from  head  to  mouth,  when  its  object  may 
be  to  protect  it  in  only  a  certain  county,  part  of  a 
county,  or  other  geographical  district.  .  The  limits 
of  a  geographical  district  may  be  fixed  as  to  fish 
by  the  streams  as  well  as  by  the  boundaries  of  any 
land  district,  division,  or  county.  Manet/  v.  State^ 
6  Lea,  218;  Pete7^8  v.  State,  12  Pickel,  682  (S.  C. 
38    L.    R.    A.,    114.) 

The  proper  construction  of  the  constitutional  pro- 
vision is,  however,  a  matter  of  much  importance. 
It  will  be  seen  that  the  Constitution  authorizes  the 
Legislature  to  enact  laws  for  the  protection  and 
preservation  of  fish  and  game,  etc.  Under  this  pro- 
vision the  Legislature  has  from  time  to  time,  and 
frequently,  passed  laws  against  the  killing  of  game 
in  certain  seasons,  and  the  taking  of  fish  by  traps, 
nets  or  seines,  or  their  destruction  by  poison  or 
dynamite;  and  all  such  laws  seem  appropriately  to 
be  in  furtherance  and  accordance  with  the  provision 
to  protect  and  preserve  game  and  fish.  But  it  is 
difficult  to  see  how  this  Act  tends  to  protect  and 
preserve  fish.  The  existence  of  a  dam  or  of  a 
passageway   does     not    tend     to     protect    or    preserve 
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the  fish  in  the  stream,  bat  at  most  affects  their  free 
passage  in  the  stream.  It  is  true  that  by  such 
dam  fish  above  may  be  prevented  from  descending 
and  fish  below  from  ascending  the  stream,  but 
neither  of  these  things  is  in  any  way  necessary  to 
their  protection  or  preservation.  Indeed,  such  dams, 
by  restricting  the  passage  of  fish,  may  tend  to  their 
preservation  and  protection,  instead  of  being  to  their 
injury  and  destruction.  The  constitutional  provision 
does  not  ex^tend  to  the  uniform  distribution  of  fish 
along  the  course  of  the  stream,  so  that  people  along 
its  waters  may  have  an  equal  chance  to  take  and 
use  them,  but  only  to  their  protection  against  vio- 
lence and  wasteful  taking  and  destruction.  On  the 
the  other  hand,  it  is  a  matter  of  judicial  notice 
that  our  non-navigable  streams  are  full  of  dams  for 
the  operation  of  mills  and  industrial  plants,  and  the 
maintaining  of  such  dams  in  their  integrity  is  es- 
sential to  the  successful  operation  of  the  plants,  as 
in   this   case. 

It  cannot  be  that  the  Legislature,  under  this  con- 
stitutional provision,  can  authorize  the  cutting  of 
these  dams,  which  would  result  in  the  practical  de- 
struction of  many  of  the  plants  in  order  that  fish 
may  have  the  liberty  of  the  streams  and  be  unim- 
peded in  passing  up  and  down  them,  when  such 
passage  is  not  shown  in  any  way  to  be  necessary 
or  essential  to  their  protection  and  preservation. 
There  is  ample  scope  for  the  operation  of  the  pro- 
vision   without    so    construing   it    as    to   authorize   the 
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injury  and  destruction  of  industrial  plants,  much 
more  valuable  and  essential  to  the  public  good  than 
the  fish  that  swim  in  the  waters.  Neither  could 
farmers,  under  this  constitutional  provision,  be  re- 
quired to  leave  apertures  in  their  inclosures  and 
fences  in  order  that  game  might  wander  at  will 
through   the   country. 

We  are  of  opinion  that  the  Act  in  question  is 
not  authorized  by  the  constitutional  provision  relied 
on,  and  that  it  is  obnoxious  to  the  Constitution  and 
void  because  in  conflict  with  Sec.  8  of  Art.  1,  and 
is  partial,  and  not  the  law  of  the  land.  There 
was  a  demurrer  to  the  indictment,  which  does  not 
not  appear  to  have  been  acted  upon.  There  was 
also  a  motion  in  arrest  of  judgment.  Each  of 
these  should  properly  have  been  sustained  and  the 
indictment   quashed. 

The  judgment  of  the  Court  below  is  reversed, 
and   indictment   quashed. 
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Railroad  v.   Deakins. 
{Knoxville,      September   21,    1901.) 

1.  Actions.    MaiTttaiiiable  hy  consignor  against  ca/rrier  for  damages 

resulting  from  delay  in  sMpmerU^  when. 

For  damages  resulting  from  the  carrier's  negligent  delay  in  the 
shipment  of  goods  for  sale  by  the  consignee  on  commission, 
the  consignor  can  maintain  an  action.  The  title  to  the  goods 
does  not  in  such  case  vest  in  the  consignee,  but  remains  in  the 
consignor. 

2.  Common  Carbikr     Excuse  for  failure  to  delioer  goods  insuffldent, 

when. 

Such  congestion  of  freight  in  the  carrier's  yards  as  prevents 
prompt  delivery  is  no  excuse  for  delay  in  delivery  of  perish- 
able goods,  even  if  sufficient  in  ordinary  cases,  where  the  car- 
rier's agent,  with  the  knowledge  of  such  congestion,  promises 
to  make  prompt  delivery  and  thereby  prevents  the  consignor 
from  taking  steps  to  secure  the  goods. 

1 

3.  Verdict.    Not  set  aside^  wtien. 

A  verdict  for  S3 12. 50,  as  damages  for  delay  in  delivery  of  a  car 
load  of  apples,  will  not  be  set  aside  as  excessive,  although  it 
is  based  upon  the  plaintiff's  testimony  alone,  while  another 
witness,  better  acquainted  with  the  market  than  plaintiff, 
placed  the  damages  at  S169.50. 


FROM     WASHINGTON. 


Appeal  in  error  from  Circuit  Court  of   Washington 
County.      H.    T.    Campbell,    J. 
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Railroad  v.  Deakins. 
KiBKPATBIGK,     WiLLIAMS    &    BoWMAN     fOF    Southem 

Railway   Co. 

J.    B.    Cox   for   Deakins. 

Wilkes,  J.  This  is  an  action  for  damages  for 
failing  to  promptly  deliver  a  car  load  of  apples, 
shipped  from  Johnson  City  to  Knoxville,  Tenn.  The 
suit  originated  before  a  Justice  of  the  Peace.  On 
appeal  to  the  Circuit  Court  there  was  a  verdict  and 
judgment  for  9212.50  for  the  plaintiff,  Deakins,  and 
the  railway  company  appealed,  and  has  assigned 
errors.  These  apples  were  consigned  to  Kaiser  Bros., 
apple  dealers,  at  Knoxville,  and  were  expected  by 
the  consignor  to  arrive  and  be  delivered  to  them 
early  Saturday  morning,  in  time  for  the  trade  of  that 
day,  and  the  road  was  so  notified.  They  were  to  be 
received  by  Kaiser  Bros.,  on  consignment  and  sold  by 
them  on  a  commission  of  ten  per  cent,  on  gross  pro- 
ceeds of  sale.  The  car  load  of  apples  reached  Knox- 
ville at  4  o'clock  on  Saturday  morning.  At  6  o'clock 
the  agent  of  the  company  informed  the  consignor  that 
he  had  received  bill  of  lading,  aAd  was  instructed 
by  the  consignor  to  place  the  car  at  Kaiser  Bros.' 
warehouse  for  unloading,  to  which  he  replied,  '*A11 
right."  Later,  and  about  ten  o'clock,  the  plaintiff 
again  requested  the  agent  to  place  the  car  at  the 
warehouse,  and  was  answered  that  it  would  be  done, 
and  there  is  evidence  to  the  effect  that  the  agent 
then  stated  that  it  was  his  fault  it  had  not  been  done 
earlier.      The    car   was   not    placed    at  Kaiser    Bros.' 
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warehouse  until  4:80  or  5  o'clock  Saturday  evening, 
too  late  for  the  Saturday  market  deliveries,  and  the 
weather  being  hot,  the  apples  were  badly  damaged 
before  they  could  be  unloaded  on  Monday.  Some 
additional  expense  was  incurred  in  assorting  them. 

The  first  assignment  of  error  is  to  the  effect  that 
the  suit  should  have  been  brought  in  the  name  of 
Kaiser  Bros.,  and  not  in  that  of  Deakins.  This 
was  not  error.  The  apples  were  consigned  to  Kaiser 
Bros.,  to  be  sold  by  them  on  commission,  and  they 
were  not  sold  to  them,  and  the  fact  that  they  were 
thqs  consigned  did  not  vest  the  title  to  them  in 
Kaiser  Bros.  Until  sold,  the  title  to  the  apples 
was  in  Deakins,  and  at  no  time  was  it  in  Kaiser 
Bros. 

It  is  said  it  was  error  to  give  judgment  against 
the  company  for  any  damages,  because  there  was  a 
congestion  of  freight  in  the  yards  of  the  company, 
which  prevented  an  earlier  delivery.  Whether  this 
would  constitute  a  good  excuse  for  delay  in  delivery 
in  ordinary  cases,  we  need  not  consider,  as  the  agent 
of  the  company* knew  of  the  congestion,  and  yet 
promised  to  make  the  delivery,  and  thus  prevented 
the  consignee  from  coming  to  the  depot  or  other 
usual  place  of  delivery  of  freight  and  receiving  the 
apples. 

It  is  said  there  is  no  material  evidence  to  sup- 
port the  verdict.  This  assignment  is  directed  to  the 
amount  of  damages  found  against  the  company. 
The    plaintiff    estimated    these    damages    at    $212.50, 
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and  gave  an  itemized  statement  of  them.  He  said, 
however,  that  Ejiiser  Bros,  knew  more  about  the 
market  than  he  did,  and  were  more  competent  than 
he  to  speak  on  that  subiect  They  gave  an  item- 
ized estimate  and  fixed  the  damages  at  $169.50. 
The  plaintiff,  after  taking  the  deposition  of  Henry 
Kaiser,  of  the  firm  of  Kaiser  Bros.,  declined  to  read 
it,  and  it  was  read  by  the  defendant  company  as  its 
own  evidence.  The  amount  of  damages  was  a  ques- 
tion which  addressed  itself  to  the  sound  judgment 
of  the  jury,  and  it  having  fixed  the  amount  at 
1212.50,  and  there  being  evidence  to  support  their 
finding,  it  will  not  be  disturbed  by  this  Court.  The 
plaintiff  was  not  bound  by  the  valuation  placed  on 
the  apples  by  Mr.  Kaiser,  although  he  had  referred 
to  him  as  having  superior  information  and  judgment, 
especially  as  he  did  not  read  his  deposition,  but 
declined   it. 

There  is  no  reversible  error  in  the  record  and 
the  judgment  of  the  C!ourt  below,  and  the  judgment 
is   affirmed,    with   costs. 
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McKlNNBY    V.     StBEBT. 

{KnoxvUle.     September   21,    1901.) 

1.  Husband  and  Wife.     Wife  not  estopped  by  husband's  act  to  claim 

Tier  lands. 

The  wife  is  not  estopped  to  claim  and  recover  her  lands  from  a 
person  to  whom  the  husband  has  sold  same,  even  where  she 
knew  of  and  approved  the  sale,  or  joined  in  it  by  title  bond, 
and  the  husband  has  collected  the  purchase  price  or  recovered 
same  in  a  suit  to  which  she  was  not  a  party,  but  equity  will 
compel  her  to  account  for  and  restore  any  part  of  the  purchase 
price  she  may  have  received  personally,  and  will  enforce  the 
same  against  the  land. 

Gases  cited:  Gillespie  v.  Worford,  2  Cold.,  696;  Moseby  v.  Partee, 
5  Heis.,  31;  Aiken  v.  Suttle,  4  Lea,  105;  Jamigan  v.  Levisy,  0 
Lea,  400;  Wright  u  Duffield,  2  Bax.,  221;  Pilcher  v.  Smith,  2 
Head,  208;  Davis  v,  Jennings,  3  Tenn.  Gh.,  241;  Rhea  v.  Iseley, 
1  Shann.  Gas.,  220. 

2.  Evidence.    Record  inoompetenL 

And  in  the  wife's  action  to  recover  her  land  from  the  husband's 
purchaser,  the  record  of  an  action  in  which  he  had  recovered 
the  purchase  price,  to  which  she  was  not  a  party,  is  not  ad- 
missible in  evidence  against  her. 


FBOM     CARTER. 


Appeal    in    error    from    Circuit    Court    of    Carter 
County.      H.    T.    Campbell,    J. 
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Tipton   &  Miller  for  McKinney. 

BoREN,   FoLSOM  &  E^ENs    and   Simerly  &  Allen 
for   Street. 

Wilkes,  J.  This  is  an  action  of  ejectment  by 
Celia  McEanney,  suing  by  her  husband  as  next 
friend,  and  joined  by  him  as  an  individual,  to  re- 
cover from  the  defendants  a  tract  of  sixty-five  acres 
of  land  in  Carter  County.  The  contention  is  for  a 
recovery  in  the  right  of  the  wife.  The  cause  was 
heard  by  a  special  Judge,  without  a  jury,  in  the 
Court  below,  and  relief  was  denied  the  complainant 
wife  upon  the  theory  that  she  had,  by  her  conduct, 
estopped  herself  from  suing  for  the  land.  Com- 
plainants have  appealed  to  this  Court  and  assigned 
errors. 

It  appears  that  William  McKinney,  the  husband 
and  next  friend  of  Celia,  sold  to  the  defendants 
three  separate  tracts  of  land  at  the  same  time  and  in 
a  *' lumping  trade."  He  executed  a  bond  to  make 
title  upon  the  payment  of  the  balance  of  purchase 
money.  All  of  this  purchase  money  not  having  been 
paid,  William  McKinney  brought  suit  in  Chancery 
to  collect  the  balance.  This  suit  resulted  in  a  de- 
cree ordering  a  portion  of  the  land  sold  for  the 
purchase  money  unpaid,  but  adjudging  that  the  sixty- 
five  acres  in  controversy  was  free  from  any  lien, 
and  could  not,  therefore,  be  sold  for  the  purchase 
money.      The    sale    made    failed   to    bring    the   whole 
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of  the  purchase  money  by  about  $250.  Thereupon 
this  suit  was  brought  to  recover  the  unsold  portion 
of  the  land,  upon  the  ground  that  the  title  to  it 
was  in  the  wife  and  she  had  never  parted  with  the 
same. 

It  appears  from  the  proof  that  the  wife  did  not 
sign  the  title  bond,  nor  any  other  papers  connected 
with  the  sale  of  the  land;  that  she  was  no  party 
to  the  suit  to  enforce  the  sale  of  the  land  in  affirm- 
ance of  the  contract,  and  to  recover  the  purchase 
money,  but  that  she  knew  her  husband  was  making 
the  sale  of  the  land,  and  she  approved  and  con- 
sented to  the  same.  It  appears  that  a  horse,  bridle, 
and  saddle  was  part  of  the  consideration  paid  for 
the  land,  and  that  they  were  delivered  to  the  hus- 
band for  her,  but  that  they  actually  went  into  her 
possession  is  not  proven.  She  denies  that  she  ever 
received  them,  and  has  neither  retained  them  nor 
made  any  ofFer  to  do  so.  No  question  is  made  as  to 
the  original  title  of  Celia  McKinney.  It  is  traced 
to  the  State,  and  is  fully  shown  to  have  been  in 
her.  The  sole  and  only  question  upon  the  merits 
is  whether  Celia  McKinney  has,  by  her  conduct, 
estopped   herself   to   sue   for   and   recover   the  land. 

The  Court  below,  over  objection  of  complainant, 
Celia,  allowed  the  record  of  the  Chancery  Court, 
brought  by  her  husband,  William  McKinney,  to  en- 
force collection  of  the  purchase  money  by  sale  of 
the  land,  to  be  introduced  in  evidence  against  her. 
This,     we     think,     was     error.        The    wife    was    not 
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a  party  to  that  sait,  nor  did  she  sign  the  title 
bond  on  which  it  was  based.  The  judgment  or  de- 
cree in  that  case  against  her  husband  could  not 
operate  to  deprive  her  of  her  land,  or  encumber  the 
same,  or  estop  her  to  assert  her  right  to  the  same. 
Code,  §  4234.  Nor  were  the  proceedings  in  that 
case  competent  to  be  used  as  evidence  against  her. 
It  being  shown,  and  not  disputed,  that  the  origi- 
nal title  to  the  land  in  controversy  was  in  Celia 
McKinney,  by  grant  from  the  State  and  by  proper 
mesne  conveyances,  the  Court  is  of  opinion  she  can- 
not be  deprived  of  it  by  operation  of  any  rule  or 
principle  of  estoppel  in  this  case.  And  this  would 
be  true  even  if  she  had  signed  the  bond  for  title, 
as  such  bond  is  not  obligatory  upon  a  married 
woman.  She  would,  therefore,  have  a  right  to  re- 
cover back  the  land,  even  though  the  purchaser 
may  have  paid  for  it.  It  is  true  that  in  a  Court 
of  equity  she  would  not  be  allowed  to  retake  the 
land  without  restoring  such  of  the  purchase  money 
as  was  actually  received  by  her.  In  this  case, 
however,  the  evidence  does  not  show  with  any  cer- 
tainty that  she  received  any  portion  of  it  herself. 
The  only  evidence  tending  to  show  such  a  fact  is 
the  statement  of  defendant  that  Celia  McKinney 
told  him,  while  the  negotiations  were  pending  for  a 
sale  of  the  land,  that  if  the  sale  was  made  she  was 
to  have  a  mare,  side-saddle,  bridle,  and  cow  out  of 
the  proceeds,  and  that  he  turned  over  to  William 
McKinney,   her   husband,   such   articles   for   her.      But 
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there  is  no  proof  that  the  husband  ever  delivered 
them  to  her,  or  that  she  received  them  in  any  w&% 
or  from  any  person.  The  case  is  governed  by  the 
principle  laid  down  in  the  cases  of  Gillespie  v.  War- 
ford,  2  Cold.,  696;  Moseby  v.  Partee^  5  Heis.,  31- 
36;  Aiken  v.  Suttle,  4  Lea,  105;  Jamigan  v.  Levi- 
aey,  6  Lea,  400;  Wright  v.  Duffield,  2  Bax.,  221; 
Pilcher  V.  Smith,  2  Head,  208:  Davis  v.  Jennings, 
3  Tenn.  Ch.,  241;  Rhea  v.  Isdey,  1  Shann.  Cas., 
220. 

In  the  case  of  Pitcher  v.  Smith,  2  Head,  208, 
it  appeared  that  the  woman  executed  a  bond  to 
convey  title  to  land,  and  that  the  purchase  money 
was  wholly  paid  to  the  husband  as  her  agent.  She 
brought  ejectment  for  the  land.  A  bill  was  there- 
upon filed  by  the  purchaser  seeking  a  specific  exe- 
cution  of  the  contract,  and  to  have  the  purchase 
money  refunded  and  compensation  for  improvements, 
and  to  enjoin  the  ejectment  suit.  This  Court  re- 
fused to  execute  the  contract,  on  the  ground  that 
the  title  bond  was  that  of  a  married  woman,  and, 
therefore,  void,  but  decreed  that  under  the  bill  filed, 
asking  for  general  relief,  she  should  be  compelled 
to   refund   the   purchase   money. 

In  Aiken  v.  Suttle  the  married  woman  executed 
a  power  of  attorney  to  sell  her  lands,  which  was 
duly  acknowledged  and  registered.  Under  it  the 
land  was  sold  and  conveyed  by  the  attorney  in  fact. 
The  married  woman  afterwards  sought  to  have  her 
right    to    the    land    declared,     and    clouds,     etc.,     re- 
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moved,  and  the  Court  granted  the  relief  on  condi- 
tion that  she  restore  so  much  of  the  purchase 
money  as  she  actually  received  the  benefit  of,  and 
interest   on   it. 

In  jRhea  v.  Iselei/  the  married  woman  conveyed 
the  land,  but  the  instrument  was  defectively  acknowl- 
edged. It  was  held  that  she  might  avoid  the  sale, 
and  as  she  had  not  actually  received  the  purchase 
money,    she   would   not   be   compelled   to   refund   it. 

We  cannot  see  that  any  great  injustice  results  to 
the  defendants.  According  to  their  own  statement 
they  bought  the  three  tracts  in  what  they  call  a 
<* lumping  trade" — that  is,  for  so  much  for  the 
three  tracts,  and  .while,  if  we  could  look  to  it,  the 
-Chancellor  appears  to  have  decreed  that  the  sixty- 
five  acres  had  been  paid  for,  still,  defendants  state 
in  the  present  suit  that  a  portion  of  the  entire  price 
was  unpaid,  and  that  they  understood  that  this  was 
on  the  three  tracts  as  a  whole,  and  that  they  had 
not  fully  paid  for  any  particular  tract.  The  only 
evidence  of  payment  for  this  tract  is  found  in  the 
Chancery  record,  to  which  Celia  McKinney  was  not 
a  party,  and  which,  we  think,  was  not  competent 
to   be   used   as   evidence  against   her. 

The  judgment  of  the  Circuit  Court  Judge  is, 
therefore,  reversed,  and  judgment  for  complainant, 
Celia  McKinney,  will  be  entered  here  for  the  land 
in  controversy  and  all  costs.  But  no  decree  will 
be   given   for    damages   under    the   facts    in  the   case. 
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Pile  v.    State. 

{Knoxville.        September   28,    1901.) 

Witness.    Enfonsement  of  rule. 

The  rejection  of  a  material  witness  for  the  defendant  in  a  felony 
case,  on  the  ground  that  he  had  entered  the  court  room  and 
heard  part  of  the  evidence,  in  violation  of  the  rule,  constitutes 
reversible  error  when  the  witness  violated  the  rule  through 
ignorance  and  without  fault  of  himself,  or  the  defendant  or 
his  counsel. 

Case  cited:  Smith  v.  State,  4  Lea,  428. 


FROM    UNION. 


Appeal  in  error  from  Circuit  Court  of  Union 
County.      W.    R.    Hicks,   J. 

J.    C.    J.    Williams  for  Pile. 

Attorney-general  Pickle  for   State. 

Caldwell,  J.  Wayne  Pile,  the  plaintiff  in  error, 
is  under  conviction  for  an  assault  on  John  Nelson, 
the  prosecutor,  with  intent  to  commit  voluntary  man- 
slaughter. A.  J.  Campbell,  one  of  the  Staters  wit- 
nesses, testified  that  he  heard  Pile,  while  talking 
with  George  Fox,  sometime  before  the  encounter, 
make   a  violent   threat    against    Nelson.      Pile   offered 
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to  contradict  that  testimony,  in  toto^  by  George 
Fox,  but  the  Court  refused  to  permit  Fox  to  be 
examined,  because  he  had  heard  some  of  the  State's 
evidence  and  had  not  been  under  the  rule  with 
the  other  witnesses.  An  investigation  disclosed  the 
fact  that  Fox  resided  some  distance  from  the  county 
seat;  that  he  was  not  present  when  the  Court  com- 
menced, and  was  not  expected  for  some  hours;  that 
he  arrived  late  in  the  day,  but  sooner  than  was 
anticipated,  and  went  into  the  court  room,  and  there 
remained,  as  he  supposed  it  was  his  duty  to  do, 
and  that  this  occurred  without  the  knowledge  of  the 
defendant  or  his  cx)un8el.  This  disclosure,  in  our 
opinion,  made  a  clear  and  obvious  case  for  the  ad- 
mission of  the  proposed  testimony.  The  intended 
witness  was  entirely  without  fault,  and  so  were  the 
defendant  and  his  counsel.  The  testimony  rejected 
was  very  material  to  the  defense  and  might  have 
changed  the  result.  Such  being  true,  the  testimony 
should,  undoubtedly,  have  been  admitted.  Smith  v. 
State,   4   Lea,    428. 

Reverse  and   remand   for   a   new   trial. 
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Mitchell  v.    Obr. 

{Kiioxville.     September   28,    1901.) 

Gaming.    Loser  may  recover  lost  Tmniey^  when. 

By  statate,  though  not  at  common  law,  the  loser  may  recover 
back  money  wagered,  lost,  and  paid  upon  the  result  of  a 
primary  election. 

Code    construed:     {{3159,     3161     (S.);     {{2438-2440    (M.    &   V.); 
{§1769-1771  (T.  AS.). 

Cases  cited:  Whiteside  v.  Ex.  of  Tabb.  Cooke,  384;  Porter  v. 
Jones,  6  Cold.,  324;  Stanford  u  Howard,  103  Tenn.,  29;  Allen 
V.  Dodd,  4  Hum.,  133;  Smith  v.  Stephens,  5  Sneed,  254;  Williams 
V.  Taliaferro,  1  Cold.,  39;  McGrew  v.  City  Produce  Exchange, 
85  Tenn.,  572;  Bell  v.  State,  5  Sneed,  507;  Eubanks  v.  State,  3 
Heis.,  488. 


FROM      CARTER. 


Appeal  in  error  from  Circuit  Court  of  Carter 
County.      Georoe   E.    Boren,    Sp.    J. 

John  H.  Tipton  and  W.  D.  Hunter  for 
Mitchell. 

SiMERLY  &  Allen  and  Green  &  Shields  for 
Orr. 

Wilkes,  J.  This  is  an  action  to  recover  $300 
lost  and  paid  on  a  wager  upon  the  result  of  a 
primary    election    in    Carter    County.      There    is    no 
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question  of  the  statute  of  limitations  involved  and 
no  contest  over  the  facts,  they  being  agreed  to. 
There  was  a  trial  before  a  special  Judge  in  the 
Court  below,  and  the  plaintiff  was  denied  the  right 
to  recover  back  the  money,  and  he  has  appealed 
and   assigned   errors. 

The  only  question  involved  is  whether  money 
wagered,  lost,  and  paid  over  upon  the  result  of  a 
primary  election  can  be  recovered  by  the  losing 
party.  It  is  conceded  that  at  common  law  it  could 
not  be.  Whiteside  v.  £!x.  of  Tahh,  Cooke^  384:; 
Porter  v.  Jones^  6  Cold.,  324;  Stanford  v.  Hmmird^ 
19  Pickle,  29.  If  any  recovery  can  be  had,  it 
must   be   under   and    by   virtue   of   our   statutes. 

Shannon,  §3159  provides,  "All  contracts  founded 
in  whole  or  in  part  on  a  gambling  or  wagering 
consideration  shall  be  void  to  the  extent  of  such 
consideration."  Section  3161  provides,  "Moreover, 
any  person  who  has  paid  any  money  or  delivered 
anything  of  value  lost  upon  any  game  or  wager 
may  recover  such  money,  thing,  or  its  value,  by 
action  commenced  within  ninety  days  from  the  time 
of   such   payment   or   delivery." 

These  sections  are  taken  from  the  Acts  of  1799, 
Ch.  8,  and  are  in  substance  the  provisions  of  that 
Act.  It  is  held  in  a  number  of  cases  that  wagering 
upon  an  election  is  not  embraced  by  these  statutes, 
and  that  money  lost  in  betting  on  legal  elections 
could  not  be  recovered  by  the  losing  party.  Allen 
V.     Dodd^     4     Hum.,     133;     Smith    v.     Stephens^     5 
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Sneed,  254.  But  in  WUliams  v.  TaZliaferro^  1  Cold., 
39,  it  was  said:  ^*By  our  statute  betting  on  elec- 
tions IS  declared  to  be  gaming/'  and  the  Court  held 
that  the  losing  party  might  recover  back  land  lost 
and  conveyed  as  the  result  of  a  wager  on  an  elec- 
tion, and  likewise  his  creditors  could  recover  in  his 
right,  or  upon  the  idea  that  as  against  the  creditors 
of  the  loser  the  conveyance  must  be  treated  as  vol- 
untary and  fraudulent.  These  cases  all  have  refer- 
ence, however,  to  legal  elections  held  under  author- 
ity of  law,  and  do  not  in  terms  and  were  not  in- 
tended to  embrace  primary  elections  held  by  consent 
to  determine  the  choice  of  a  party  as  to  who 
should  be  its  candidate  in  the  regular  election.  We 
do  not  think  it  necessary  to  determine  whether  there 
is,  in  the  sense  of  these  laws  and  decisions,  any 
diflference  between  legal  elections  and  primary  elec- 
tions. The  question  is  presented  whether  the  hazard 
of  money  upon  the  result  of  a  primary  election 
comes  within  the  letter  and  spirit  of  the  Acts  to 
which  we  have  referred,  so  as  to  authorize  a  re- 
covery  of  the   money   paid. 

We  think  the  case  of  McGrew  v.  City  Produce 
Ex<ihange^  1  Pickle,  572,  is,  in  point  and  on  prin- 
ciple, conclusive.  In  that  case  it  is  said:  ''The 
plain  language  (of  the  statute)  is  that  money  lost 
upon   any   game   or   wager   may    be   recovered." 

' '  Mr.  Bouvier  defines  a  wager  to  be  a  contract 
by  which  two  parties  or  more  agree  that  a  certain 
sum    of    money,    or    other    thing,    shall     be    paid   or 
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delivered  to  one  of  them  on  the  happening  or  non- 
happening  of  an  uncertain  event."  Again:  ^'It  is 
now  settled  in  this  State  that  gaming  is  not  con- 
fined to  playing  at  any  game  of  hazard  or  address 
for  money,  etc.,  in  the  ordinary  sense  of  these 
words  as  used  in  §  6804  of  Shannon's  Code,  but  it 
is  any  agreement  between  two  or  more  persons  to 
risk  money  or  property  on  a  contest  or  chance  of 
any  kind,  when  one  must  be  gainer  and  the  other 
loser,"  citing  Bell  v.  State^  5  Sneed,  507;  Euhanks 
V.  State^  3  Heis.,  488,  490.  .  .  .  ''It  mat- 
ters not  what  the  unlawful  device  is  upon  which 
the  money  is  received  as  a  hazard,  it  is  gaming," 
and,  we  add,  if  there  is  no  unlawful  device,  but 
the  hazard  is  upon  the  result  of  a  lawful,  but  un- 
certain, event  by  which  one  will  lose  and  the  other 
gain,    it   is  gaming. 

Hence  this  Court  held  in  the  case  of  McGrew  v. 
CiUf  Produce  Exchange^  1  Pickle,  572,  that  deal- 
ing in  futures  was  gaming,  and  came  under  the 
provisions  of  the  statute,  and  the  losing  party  was 
entitled  to  recover.  We  cannot  give  to  the  statute 
the  narrow  construction  that,  in  order  to  constitute 
''gaming"  and  "wagering,"  there  must  be  the 
hazard  of  money  or  property  upon  some  game  or 
device  which  is  instituted  or  prosecuted  in  order  to 
determine  the  hazard.  That  is  one  form  of  gaming 
or  wagering,  but  under  our  laws  it  is  not  now  con- 
fined to  such  narrow  limits.  In  this  case  there  was 
a  wager   of   money  upon   an  uncertain  event — that  is. 
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a  contest  between  two  persons  as  to  which  should 
be  the  candidate  of  his  party  at  a  le^l  election  to 
be  held  after  the  primary.  It  is  called  an  election, 
but  it  may  as  well  have  been  called  a  selection  or 
a  test,  or  a  designation,  and  the  wager  might  as 
well  have  been  upon  the  result  of  a  convention  or 
mass  meeting.  In  any  event  the  result  was  uncer- 
tain, and  upon  this  uncertainty  the  hazard  was 
based,  and  we  are  of  opinion  it  falls  within  the 
provisions  of  the  statute  and  is  controlled  by  the 
cases  in  1  Cold,  and  1  Pickle  referred  to,  and  the 
plaintiff  is  entitled  to  .recover  the  amount  paid. 
But  we  think  it  is  a  case  where,  in  our  discretion, 
we  may  refuse  interest,  and  we,  therefore,  allow  no 
interest. 

The  judgment  of  the  Court  below  is  reversed 
and  judgment  for  plaintiff  will  be  entered  here  for 
the   $300,    and   all   costs,    but   no   interest. 
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Holt  v.    State. 

{KnoxvUle,       October    3,    1891.) 

1*  Cbiminal  Pbactice.    Election  by  State  must  he  madey  when. 

Where,  under  an  indictment  char^npf  the  offense  of  unlawfully 
carrying^  a  pistol,  in  a  singfle  count,  the  State  introduces  evi- 
dence of  the  commission  of  that  offense  by  the  defendant  at 
several  different  times  and  places,  it  is  reversible  error  for  the 
Court  to  refuse  to  compel  the  State,  on  defendant's  motion,  to 
elect  and  state  for  which  of  the  several  offenses  conviction 
will  be  soug'ht. 

2.  Same.    As  to  admitting  evidence  of  other  dUtinct  offenses. 

Under  an  indictment  charging  the  defendant,  in  a  single  count, 
with  unlawfully  carrying  a  pistol,  it  is  competent  for  the 
State  to  prove  several  distinct  offenses  committed  at  different 
times  and  places,  but,  upon  defendant's  motion  asking  it,  the 
Court  must  require  the  State  to  elect  and  state  the  occasion 
for  which  conviction  will  be  sought,  and  exclude  from  the 
jury  all  evidence  relating  to  carryings  on  other  occasions. 
The  same  rule  applies  to  liquor  and  gaming  cases. 

Cases  cited:  Wright  v.  State,  4  Hum.,  194;  Hampton  v.  State,  ^ 
Hum.,  69;  Cash  v.  State,  10  Hum.,  Ill;  Boyd  v.  State,  7  Cold., 
77;  Lawless  V.  State,  4  Lea,  178;  Tillery  u  State,  10  Lea,  35; 
Foute  V.  State,  15  I^a,  712;  Luttrell  v.  State,  85  Tenn.,  233. 


FROM    COCKE. 


Appeal    in    error    from    Circuit    Court     of    Cocke 
County.      W.    R.    Hicks,    J. 
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W.    H.   Jones  for   Holt. 
Attornet-general  Pickle  for   State. 

Caldwell,  J.  John  Holt  prosecutes  this  appeal 
in  error  from  a  judgment  of  conviction  for  unlaw- 
fully carrying  a  pistol.  The  State  introduced  one 
witness  whose  testimony  tended  to  show  the  commis- 
sion of  that  offense  at  one  time  and  place,  and  other 
witnesses  whose  testimony  tended  to  show  a  like 
breach  of  the  law  at  another  time  and  place.  At  the 
conclusion  of  the  whole  evidence  the  defendant  moved 
the  Court  to  require  the  State  to  elect  which  of 
the  two  imputed  infractions  the  jury  should  try  him 
for.  That  motion  was  overruled  and  the  entire  case 
submitted  for  a  verdict.  The  Court's  action  was 
erroneous.       Election  should   have   been    required. 

It  is  usual  and  entirely  permissible  for  the  State, 
in  a  prosecution  for  the  unlawful  carrying  of  a 
pistol,  for  gaming,  or  for  the  unlawful  sale  of 
liquor,  to  introduce  evidence  of  any  number  of  vio- 
lations not  barred,  and  that,  too,  though  the  pre- 
sentment or  indictment  have  but  a  single  count  and 
charge  but  one  violation,  as  in  this  instance.  That 
does  not  imply,  however,  that  there  can  be  a  sep- 
arate conviction  in  such  a  case  for  every  infraction 
proven,  nor  that  the  State,  over  the  timely  objec- 
tion of  the  defendant,  may  have  a  general  trial  for 
all  of  them  and  a  conviction  for  one.  Such  a  re- 
sult as  that  in  either  event  would  be  contrary  to 
all   the   precedents. 
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Testimony  tending  to  show  one  breach,  and  an- 
other, and  another,  and  so  on,  is  allowed  in  these 
small  cases  for  the  reason,  mainly,  that  the  State 
may  not  know  in  advance  which  breach  can  be 
sufficiently  proven;  but  when  all  the  developments 
have  been  made  and  the  evidence  on  both  sides  has 
closed,  the  defendant  who  has  been  arraigned  for  a 
single  infraction  is  entitled  to  have  the  State  make 
an  election  and  designate  the  particular  one  for 
which  it  will  ask  a  conviction.  Being  subject  in 
the  given  case  to  conviction  for  only  one  o£Fense, 
the  defendant  should  be  tried  for  only  one,  and  that 
one  the  State  should  particularize  when  he  so  de- 
mands. Otherwise  a  verdict  of  guilty  may  be 
returned  and  an  innocent  uian  convicted,  when  the 
minds  of  twelve  men  have  not  agreed  as  to  any 
particular  infraction.  For  instance,  some  of  the 
jurors  may  be  convinced  of  this  alleged  infraction, 
others  of  that,  and  the  others  of  still  another,  and 
thus,  with  the  several  charges  before  them,  they 
may  all  readily  concur  in  a  general  conviction,  when 
less  then  half  of  them  believe  that  any  particular 
charge  has  been  established.  A  rule  of  practice 
which  may  involve  a  defendant  in  a  hazard  like 
that   is   certainly   unsound. 

This  hazard  may  probably  be  reduced  to  a  mini- 
mum by  directing  the  jury  to  return  a  special  ver- 
dict specifying  the  breach  found  to  be  proven,  as 
was  done  in  the  present  case;  and  yet,  a  defendant, 
even   in    that   view,    would    be    greatly   prejudiced,    in 
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that  his  counsel,  in  addressing  the  jury,  would  be 
obliged  to  discuss,  and  the  jurors,  in  making  up 
their  verdict,  would  have  to  consider  each  alleged 
breach,  which,  after  all,  would  be  little  less  than  a 
trial  of  a  defendant  on  testimony  concerning  several 
offenses,  when  he  had  been  impleaded  and  arraigned 
for  but  one.  When  the  election  is  made,  the  Court 
should  withdraw  the  testimony  peculiar  to  every 
other  supposed  violation,  and  leave  the  jury  to  con- 
sider only  that  violation  on  which  the  State  elects 
to   stand. 

The  familiar  rule  that  allows  the  inclusion  of 
more  than  one  offense  of  the  same  grade  or  class 
in  as  many  separate  counts  of  the  same  indictment, 
and  a  trial  on  all  the  counts  at  the  same  time 
(as  in  Wright  v.  State,  4  Hum.,  194;  Sampton  v. 
Statej  8  Hum.,  69;  Cash  v.  State,  10  Hum.,  Ill; 
Bot/d  V.  State,  7  Cold.,  77;  Lawless  v.  State,  4 
Lea,  178;  TiUe?y  v.  State,  10  Lea,  36;  JFbute  v. 
State,  16  Lea,  712,  and  many  other  cases),  does 
not  justify  the  action  taken  in  this  case;  for  that 
rule  contemplates  a  separate  charge  for  each  offense, 
and  authorizes  a  trial  for  no  offense  that  is  not 
separately  charged;  in  other  words,  a  defendant, 
under  that  practice,  is  put  upon  his  trial  for  ex- 
actly what  he  is  charged  with — two,  three,  or  four 
offenses — nothing  else  and  no  more;  whereas  this 
defendant  was  charged  with  but  one  offense  and 
tried  for  two  with  the  power  of  election  in  the 
jury. 


SEPTEMBER  TERM,  1901.  543 

Holt  V.  State. 

Though  always  allowable,  under  the  rule  as  to 
kindred  offenses,  to  unite  a  charge  for  forging  an 
instrument  with  one  for  publishing  it  as  true,  and 
to  try  the  alleged  offender  on  both  charges  at  the 
same  time  (77ie  People  v.  EeyenlerSj  12  Cow.,  425; 
Wri^kt  V.  State^  4  Hum.,  197;  Cash  v.  State^  10 
Hum.,  113),  evidence  of  the  publication  is  never 
admissible  when  only  a  forgery  is  charged  {Luttrdl 
V.  Sta/te^  85  Tenn.,  288),  because  of  the  other  rule 
protecting  a  defendant  against  trial  for  an  offense 
that  is  not,  or  for  more  offenses  than  are,  charged 
against   him. 

No  authorities  need  be  cited  for  the  proposition 
that  a  defendant  cannot  be  legally  tried  for  two 
violations  of  the  criminal  law  when  he  has  been 
impleaded  for  but  one.  That  proposition  is  funda- 
mental and  axiomatic,  and  by  it  the  present  case  is 
controlled. 

Reverse   and   remand. 
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Green  Rea  Co.   v.    Holman. 

{Knoxville.      October   5,    1901.) 

1.  AcTiOK.    OnajvdQment, 

It  is  not  a  gfood  defense  to  an  action  at  law  npon  a  judgment 
that  the  plaintiff  could  have  proceeded  effectually  by  execu- 
tion npon  the  first  judgment,  and  that  the  proceeding  to  re- 
cover a  second  judgment  was,  therefore,  unnecessary  and  vex- 
atious. The  remedy  against  unnecessary  and  vexatious  suits 
is  by  bill  in  equity  to  enjoin  them. 

2.  Same.     Same. 

In  an  action  upon  a  judgment  the  plaintiff  is  entitled  to  recover 
the  amount  of  the  judgment  sued  on,  with  interest  from  its 
date,  and  the  costs  of  both  suits,  but  without  interest. 

Code  construed:  J  4^38  (S.);  J  3921  (M.  &  V.);  J  3197  (T.  A  S.) 

Case  cited:  Gate  wood  v.  Palmer,  10  Hum.,  469. 


FROM     RHEA. 


Appeal    in     error    from    Circuit    Court    of     Rhea 

County.      M.    D.    Smallman,   J. 

« 
W.   B.    Miller  for   company. 

B.    G.    McKenzie   for    Holman. 

Wilkes,  J.  This  is  an  action  commenced  before 
a  Justice  of  the  Peace  upon  a  judgment  theretofore 
rendered   by   another    Justice  of    the   Peace.      It    was 
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shown  that  in  the  original  judgment,  upon  which 
suit  was  brought  in  this  cause,  the  defendant  was 
regularly  served  with  .process,  and  that  a  judgment 
was  rendered  June  6,  1900,  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $28.76  and  ?1.75 
cost.  Upon  this  evidence,  which  was  not  ob- 
jected to,  the  Justice  gave  judgment  for  $20.75, 
and  taxed  the  plaintiff  with  the  costs  of  the  judg- 
ment before  him.  The  Justice  refused  to  give 
judgment  for  any  interest  upon  the  original  judgment 
or  for  the  costs  of  it,  and  plaintiff  has  appealed 
and  assigned  errors.  The  trial  Judge  was  in  error. 
He  should  have  given  judgment  for  the  original 
judgment  and  interest  upon  it  from  the  date  of  its 
rendition.  He  should  also  have  taxed  up  the  costs 
of  the  original  judgment  as  part  of  the  costs  in  the 
new  judgment  without  interest,  and  he  should  have 
taxed  the  defendant  also  with  all  costs  of  the  second 
judgment. 

It  is  said  the  second  judgment  was  unnecessary 
and  vexatious  ;  that  execution  could  have  issued  on 
the  original  judgment,  and  it  would  have  been  as 
eflGicacious  as  if  issued  on  the  new  one.  This  may 
be  so,  but  a  plaintiff  in  an  unsatisfied  judgment  has 
the  right  to  obtain  a  new  judgment  upon  it  when- 
ever he  sees  proper,  unless  perhaps  he  might  be  re- 
quired to  await  the  stay  of  execution,  when  stay 
had  been  given,  or  the  defendant  might  bring  suit 
to  enjoin  judgments  repeated  so  often  as  to  be  vex- 
atious.      If     the    defendant     desires     to     escape     this 
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annoyance,  he  can  do  so  by  paying  the  judgment 
and  extinguishing  the  cause  of  action.  AH  judg- 
ments bear  interest  from  the  date  of  rendition, 
unless  otherwise  provided.  Shann.,  §4938.  And 
when  a  new  judgment  is  taken  it  should  be  for  the 
original  judgment  and  interest  from  the  date  of  its 
rendition. 

It^is  proper  practice  that  the  costs  taxed  upon 
the  original  judgment,  if  unpaid,  should  be  retaxed 
in  the  second  judgment  without  interest,  as  costs 
bear  no  interest. 

The  fact  that  these  costs  go  to  parties  other  than 
the  plaintiff  can  make  no  difference.  The  costs  of 
the  original  judgment  do  not  go  to  the  plaintiff  in 
that  judgment,  and  yet  they  are  recovered  in  hU 
name.  The  legal  interest  in  the  costs  is  in  the 
plaintiff,  and  in  his  name  and  through  him  must 
they  be  collected,  and  he  is  liable  to  the  parties 
entitled  as  for  money  paid  and  received  to  their 
use.  Gdteioood  v.  Palmer^  10  Hum.,  469.  The 
costs  of  the  second  judgment  should  be  taxed  to 
the  losing  defendant.  This  is  not  a  matter  in  the 
discretion  of  the  Court  in  such  case,  but  is  fixed 
by  the  statute.  Shann.,  §4938.  This  section  is  as 
follows:  ''The  successful  party  in  all  civil  actions 
is  entitled  to  full  costs,  unless  otherwise  directed  by 
law,   for   which   judgment   shall    be   rendered.'' 

The  judgment  of  the  Court  below  is  reversed 
and    judgment  will    be    entered    here   for    the   plaintiff 
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for  $28:75,  and  interest  since  June  5,  1900,  and 
all  costs.  In  taxing  up  the  cost  the  Clerk  will  in- 
elude  the  $1.75  on  the  original  judgment  and  all 
costs  in  the  Court  below,  and  in  this  Court  in  the 
present  case. 
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Templeton    ?'.    Nipper. 

{Kno,vr!Ue,      October    5,    1901.) 

Public  Works.     CommUHicmerH  for  lettliig  not  liable  for  failure  to 
ixike  bond  for  protection  of  laborers  and  materialmen,  when. 

The  benefit  of  the  bond  required  by  Acts  1899,  Ch.  182,  for  the 
protection  of  laborers  and  furnishers  of  material  on  public 
works  let  by  State,  county,  or  city,  does  not  extend  to  one 
who  furnishes  labor  or  material  in  the  construction  of  such 
works  to  a  subcontractor,  and,  therefore,  the  commissioners 
who  let  such  contracts  are  not  liable  to  such  person  for  their 
neg'ligence  in  failing*  to  take  such  bond. 

Act  construed:  Acts  1899,  Ch.  1S2. 

Case  cited:  Rhea  County  v.  Sneed,  105  Tenn.,  581. 


FROM     RHEA. 


Appeal  in  error  from  Circuit  Court  of  Rhea 
County.       M.   D.    Smallman,    J. 

A.  P.   Haggard  and   V.  C.   Allen   for   Templeton. 

B.  G.    McKenzie   for    Nipper. 

Beard,  J.  The  plaintiffs  in  error,  under  ap- 
pointment of  the  County  Court  of  Rhea  County, 
were  commissioners  authorized  to  let  the  contract  for 
and   superintend   the  construction   of   a   bridge  in    that 
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county.  In  pursuance  of  the  power  so  conferred 
they  contracted  for  the  entire  work  with  the  Groton 
Bridge  Company,  which  company  sublet  the  con- 
struction of  the  superstructure  to  one  Thompson, 
who  afterwards  sublet  it  to  another  party.  The  de- 
fendant in  error,  an  employee  of  this  second  sub- 
contractor, did  work  upon  it,  for  which  he  has  not 
been  paid.  The  bridge  has  been  finished  and  the 
agreed  consideration  for  the  same  has  been  paid  by 
the    county   to   the   original   contractor. 

The  present  suit  was  instituted  by  the  defendant 
in  error  against  the  plaintiffs  in  error,  and  a  per- 
sonal judgment  was  sought  and  rendered  against 
them,  upon  the  ground  that  they  had  failed  to  exact 
from  the  Groton  Bridge  Company  a  bond  as  re- 
quired by  Section  1,  of  Chapter  182,  of  the  Acts 
of  1899.  If  the  defendant  in  error  is  within  the 
provision  of  that  Act  then,  upon  the  authority  of 
Jihea  County  v.  Sneed,  105  Tenn.,  581,  the  negli- 
gence of  the  commissioners  in  requiring  bond  makes 
them  civilly  answerable  to  the  defendant  in  error, 
and  the  judgment  of  the  Circuit  Court  was  right; 
if  not,  it  was  wrong  and  must  be  reversed.  The 
question  then  is,  Is  an  employee  of  a  subcontractor 
within   the   protection   provided   by   the   Act  ? 

It  is  entitled,  "An  Act  to  protect  laborers  and 
furnishers  of  material  on  public  works."  By  the 
first  section  it  is  provided  that  *<  hereafter  no  con- 
tract shall  be  let  for  any  public  work  in  this  State 
by    any    city,    county,    or   State    authority    until    the 
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contractor  shall  first  execute  a  good  and  solvent 
bond  to  the  effect  that  he  will  pay  for  all  the  ma- 
terials and  labor  used  in  said  contract  in  lawful 
money  of  the  United  States,  provided  that  this  Act 
shall   not  apply   to   contracts   under   $100/^ 

By  Section  2  it  is  enacted  *'that  any  laborer  or 
furnisher  of  material  may  bring  an  action  on  such 
bond  and  make  recovery,  in  his  own  name,  upon 
giving  security  or  taking  the  oath  prescribed  for 
poor  persons,  as  provided  by  law."  If  there  was 
nothing  more  in  this  statute,  it  might  very  well  be 
assumed  that  this  bond  was  intended  for  the  protec- 
tion of  all  laborers  and  material  men,  however  re- 
mote in  degree  they  might  be  from  the  original 
contractor.  But  we  think  it  clear  that  Section  -^ 
limits  the  right  of  the  recovery  on  the  bond  to  a 
class  composed  of  such  persons  as  are  privies  in 
contract  with  the  makers  of  the  bond,  and  by  neces- 
sary construction  excludes  all  others.  This  section 
provides  as  follows:  '*That  the  laborer  or  furnisher 
of  materials,  to  secure  advantage  of  the  Act,  shall 
file  with  the  public  officer  who  has  charge  of  the 
letting  of  any  contract  an  itemized  statement  of  the 
amount  mved  by  the  contractor  for  materials  and 
labor   used." 

While  it  may  be  that  it  was  the  purpose  of 
Section  1  of  the  Act  to  require  a  bond  from  the 
original  contractor,  which  would  stand  as  security 
for  all  claims  for  labor  done  and  materials  used  on 
a   public  work  without  regard  to  the   party  at  whose 
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instance  they  were  furnished,  yet  we  think  it  clear 
that,  by  Section  4,  the  Legislature  has  limited 
liability  on  such  bond  to  those  laborers  and  material 
men  who  sustain  contract  relations  with  its  maker. 
Only  those  persons  to  whom  he  is  debtor — that  is, 
in  the  phraseology  of  the  section — those  he  ''owed" 
are  entitled  to  a  right  of  action  on  the  bond. 
This  excludes  from  its  benefits  parties  like  the  de- 
fendant in  error,  who  contract  with  a  subcontractor, 
for  in  no  sense  can  the  maker  of  this  bond  be 
held   the   debtor  of   such    parties. 

It   follows   that  the   judgment   of    the  lower   Court 
ih   reversed   and   the   case   is   dismissed. 
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Murphy    v.    Johnson. 

{Knoxville,      October    11,    1901.) 

1.  Bill  of  Review.    Does  ixot  lie^  when. 

Bill  of  review  does  not  lie  to  review  and  reverse  a  decree  of  this 
Court,  either  for  error  apparent  or  for  newly  discovered  evi- 
dence; and,  for  this  purpose,  a  decree  of  the  Chancery  Court, 
entered  pursuant  to  the  mandate  of  this  Court  upon  remand 
of  a  cause,  is  treated  as  the  decree  of  this  Court  and  is  not  re- 
newable by  a  bill  of  review.     {PoH^  p.  556.) 

Cases  cited:  Hurt  v.  Long,  90  Tenn.,  445;  Wallen  v.  Huff,  I  Shann. 
Cas.,  4. 

2.  Bill  in  Equity.     Syhsiaivce^  not  name,  determines  ite  nature. 

The  substance,  not  the  name  given  to  it  by  the  pleader,  deter- 
mines the  nature  of  a  bill  in  equity.     (Post,  p.  557.) 

Case  cited:  Arnold  v.  Moyers,  1  Lea,  308. 

3.  Decree.     Coram  non  Judice. 

A  decree  not  justified  by  the  pleadings  is  void,  whether  rendered 
by  this  Court  or  by  the  lower  Court.     {PosU  p.  557.) 

Case  cited:  Randolph  v.  Bank,  9  Lea,  63. 

4.  Same.     Sam^.     CcLse  in  Judgment 

The  decree  in  this  cause  is  coram  non  judice  and  void  as  to  the 
91,250  averred  by  the  bill,  and  admitted  by  the  answer,  to  have 
been  paid  to  the  intestate  in  his  lifetime,  and  not,  therefore, 
chargeable  to  the  administrator.     {Post  pp.  556,  557.) 


FROM    JEFFERSON. 


Appeal   from  Chancery  Court   of   Jefferson  County. 
John   P.    Smith,    Ch. 
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C.  A.  Fkame,  Eugene  Holtsinger  and  Pickle 
&  Turner  for    Murphy. 

Park   &    Park  for   Johnson. 

Caldwell,  J.  This  bill  denominates  itself  a  bill 
of  review,  for  error  apparent  as  to  one  item  and 
for  newly  discovered  evidence  as  to  another  item  of 
the  decree  (challenged  and  enjoined.  It  alleges  that 
C.  H.  Johnson  and  his  present  co-defendants, 
as  next  of  kin  of  W.  C.  Newman,  deceased, 
heretofore  filed  their  bill  in  the  Chancery  Court  of 
Jefferson  County  against  J.  D.  Murphy,  as  adminis- 
trator of  said  Newman,  and  his  present  co-complain- 
ants as  sureties  on  his  administration  bond,  for  an 
account  and  final  settlement  of  Newman ^s  estate; 
that  the  complainants  in  that  bill,  after  stating  cer- 
tain preliminary  facts,  continued:  "They  aver,  fur- 
ther, that  said  Newman  owned  little  or  no  real  estate 
at  the  time  of  his  death,  but  that  he  owned  a  large 
personal  estate.  This  was  made  up  of  household  and 
other  property,  amounting  to  some  $400  or  $500,  as 
complainants  have  been  informed,  when  sold  by  said 
administrator,  but  chiefly  the  assets  consisted  of  the 
proceeds  of  a  certain  land  sale  made  by  said  New- 
man lately  before  his  death.  On  September  7, 
1889,  said  Newman  had  sold  two  tracts  of  mountain 
land,  in  all  about  10,000  acres,  to  H.  B.  Wetzell 
and  G.  A.  Rumsey,  for  the  consideration  of  $6,000; 
of  this  amount  $1,260  was  paid  in  cash,  and  the 
purchasers    executed   to    said   Newman    four    notes   of 
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$1,000  each,  due  in  six,  twelve,  eighteen,  and 
twenty-four  months,  and  one  other  note  for  $750, 
due  in  thirty  months  from  date,  and  an  express 
lien  was  retained  in  the  deed  to  secure  these  notes, 
which  deed  is  registered  in  Book  S,  page  430,  in 
Sevier  County,  Tennessee.''  Complainants  aver  that 
most,  if  not  all,  of  these  notes  went  into  the  hands 
of  the  administrator;  ^^that  defendants  to  that  bill, 
besides  admitting  those  preliminary  facts,  in  their 
answer,  said:  *  It  is  true,  that  W.  C.  Newman 
owned  no  real  estate  at  the  time  of  his  death,  but 
it  is  not  true  he  owned  a  large  personal  estate, 
consisting  of  household  goods,  etc.,  amounting  to 
about  $500,  as  respondents  now  remember,  but 
exact  amount  will  be  shown  in  the  proof.  It  is 
not  true  that  the  assets  consisted  chiefly  of  the  pro- 
ceeds of  a  certain  land  sale  made  by  the  said  New- 
man before  his  death.  It  is  true  that  said  W.  C. 
Newman  did,  on  September  7,  1889,  assume  to  sell 
to  H.  P.  Wetzell  and  G.  A.  Rumsey  the  lands 
mentioned  in  the  bill,  on  the  terms  stated — that  is, 
at  the  price  of  $6,000,  $1,250  in  cash,  and  balance 
in  four  $1,000  notes,  due  in  six,  twelve,  eighteen, 
and  twenty-four  months,  and  one  for  $750,  due  at 
thirty  months,'  '<but,  title  to  the  land  having  failed, 
J.  D.  Murphy,  administrator,  on  advice  of  counsel 
and  to  avoid  litigation,  has  surrendered  to  the 
makers  all  of  the  said  notes,  including  one  of  those 
for  $1,000,  which  Newman  transferred  to  him  for 
value;    that   the   Chancellor    heard   the   cause   and  ren- 


SEPTEMBER  TERM,  1901.  656 


Murphy  v.  Johnson. 


dered  a  decree  against  the  defendants  therein  for 
$2,088.19;  that,  on  appeal,  the  Court  of  Chancery 
Appeals  charged  Murphy,  as  administrator,  with 
96,000,  the  whole  consideration  of  the  land,  with 
interest  thereon  for  nine  years,  eleven  months,  and 
thirteen  days,  and  after  making  some  other  charges 
and  allowing  credit  for  certain  outlays  actually  made, 
pronounced  a  decree  against  him  and  his  sureties  for 
a  balance  of  $5,285.09;  that  the  Supreme  Court 
affirmed  that  decree  and  remanded  the  cause  for  its 
execution;  that  upon  the  remand  a  decree  was  en- 
tered in  the  Chancery  Court  in  conformity  to  the 
p7*ocedendOy  and  that  Murphy  has  since  paid  to  the 
Master  $2,600  thereon/' 

These  complainants,  by  further  allegation,  then 
assail  the  decree  for  error  apparent,  because  it 
shows  upon  its  face  that  it  goes  beyond  and  against 
the  pleadings,  in  that  it  charges  Murphy,  as  admin- 
istrator, with  $6,000,  the  whole  consideration  for 
the  land,  when  the  bill  in  that  cause  expressly 
alleged,  and  the  answer  thereto  explicitly  admitted, 
that  $1,250  of  that  sum  were  paid  in  cash  to  New- 
man in  his  lifetime;  and,  passing  to  the  other  item 
of  complaint,  they  allege  the  discovery  of  ample 
new  evidence  to  show  that  one  of  the  $1,000  notes 
with  which  Murphy  is  charged  in  the  decree  was, 
in  fact,  his  own  property  under  a  transfer  thereof 
by   his   intestate,    Newman. 

The  prayer  is  for  an  injunction  against  the  col- 
lection  of  the   balance   of   the   impeached   decree,    and 
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that  it  be  reviewed  and  set  aside  to  the  extent  of 
the  two  items  of  $1,250  and  $1,000  respectively, 
with  their  interest.  The  defendants  demurred,  and 
for  cause  of  demurrer  said  that  the  Court  had  no 
jurisdiction  to  review  a  decree  of  the  Supreme 
Court.  The  demurrer  was  sustained  and  the  bill 
dismissed.  The  Court  of  Chancery  Appeals  affirmed 
the  decree  of  the  Chancellor,  and  the  complainants 
have   appealed   again. 

The  decree  on  the  procedendo  was  but  an  entry 
of  the  decree  of  this  Court  on  the  minutes  of  the 
Chancery  Court  without  alteration,  and  being  so,  it 
is,  for  the  purposes  of  the  present  proceeding,  to 
be  regarded  as  the  decree  of  this  Court — nothing 
more,  nothing  less.  So  regarded,  it  is  beyond  the 
reach  of  a  bill  of  review,  either  for  error  apparent 
or  for  newly  discovered  evidence.  .  Hurt  v.  Zan^j 
90   Tenn.,    446;     Walleti   v.    Iluf,    1    Shann.    Cas.,    4. 

Nothing  is  plainer  than  that  this  decree,  to  the 
extent  of  the  $1,250,  with  interest  thereon,  is  wholly 
without  warrant  in  the  pleadings.  Hence,  to  that 
extent,  there  is  error  of  law  apparent  on  the  face 
of  the  decree,  and  it  is  such  an  error  as  might 
readily  be  corrected  by  a  bill  of  review  if  the  de- 
cree had  been  pronounced  by  the  Chancellor,  but 
not  so  having  been  pronounced  by  a  Court  of  last 
resort,  against  which,  as  already  seen,  a  bill  of  re- 
view, as  such,  will  not  lie  for  any  reason  or  pur- 
pose. 
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However,  though  self-named  a  bill  of  review,  and 
being  such  in  form,  the  present  bill  is  more,  in 
substance  and  effect  as  to  one  of  its  items,  than  a 
mere  bill  of  review,  and  not  being  restricted  by  its 
name  (Arnold  v.  Mayers^  1  Lea,  308),  the  Courts 
will  interpret  and  apply  its  allegations  in  their  other 
and  broader  scope  to  meet  the  ends  of  justice. 
That  other  and  broader  sense  or  meaning  of  the 
allegations  in  reference  to  the  item  of  $1,250  is 
that  the  decree,  to  that  extent,  is  beyond  and 
against  the  pleadings,  and,  therefore,  void.  So 
viewed,  the  bill  as  to  that  item  may  well  be  enter- 
tained as  an  oriorinal  bill  to  annul  and  vacate  a  de- 
cree  because  coram  no  judlce ;  and  this  is  true  in 
reference  to  the  decree  of  any  Court.  Such  a  de- 
cree by  this  Court  is  subject  to  the  same  impeach- 
ment by  such  a  bill  as  a  like  decree  of  the  Chan- 
cellor, being  invalid  wherever  rendered.  Randolph 
V.    Bank^    9    Lea,    68. 

Reverse    and   remand    as   to   the    $1,250    item   and 
affirm   as   to   the   $1,000  item. 
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Johnson  v.    Murphy. 

{^Knoxville.      October    11,    1901. 

Writ  of  Bbbob.    Does  rwt  lie,  when. 

Writ  of  error  doea  not  lie  to  obtain  re-examination  of  a  decree 
rendered  by  the  Chancery  Court  pursuant  to  the  mandate  of 
this  Court  upon  remand  of  a  cause. 


FROM    JEFFERSON. 


Appeal  from  Chancery  Court  of  Jefferson  County. 
John  P.    Smith,   Ch. 

Park   A  Park   for   Johnson. 

Pickle  &  Turner,  Eugene  Holtsinger  and  C. 
A.    Frame   for    Murphy. 

Caldwell,  J.  C.  H.  Johnson  and  others,  next 
of  kin  of  W.  C.  Newman,  deceased,  filed  this  bill 
against  J.  D.  Murphy,  administrator,  and  the  sure- 
ties on  his  bond,  for  a  settlement  of  the  estate. 
On  appeal,  the  Supreme  Court  rendered  a  decree  in 
favor  of  the  complainants  for  15,285.09  and  remanded 
the  cause  for  collection  thereof  and  disti*ibution 
among  those  entitled.  Thereupon  decree  was  en- 
tered   in    the    lower    Court,    in    accordance    with    the 
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procedendo^  and  the  defendants  sued  out  this  writ  of 
error. 

A  writ  of  error  will  not  lie  in  such  a  case, 
otherwise  the  litigation  might  become  endless.  If  it 
will  lie  after  one  remand  it  will  lie  after  another, 
and  another,  and  so  on,  without  limit,  and  the  exe- 
cution of  the  decree  of  this  Court,  through  a  pro- 
cedendo to  the  lower  Court,  may  by  that  means  be 
made  practically   impossible. 

Dismiss   the   writ. 
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Bryant  v.    Bank. 

{KnoxvUle,      October    14,    1901.) 

1.  Vendor's  Lien.    Priority  of. 

An  assignee  of  purchase  price  notes  possesses  a  lien  on  the  land 
for  which  they  wdre  given  superior  to  the  attaching  creditor 
of  the  vendee  or  assignor,  where,  before  levy  of  the  attach- 
ment upon  the  land,  by  agreement  of  the  parties  to  the  deed 
and  the  assignee  of  the  notes,  there  had  been  inserted  in  tbe 
deed,  which  originally  contained  no  such  stipulation,  a  clause 
creating  a  vendor's  lien  to  secure  the  notes;  and  it  is  immate- 
rial whether  this  clause  was  inserted  as  a  correction  of  the 
deed  or  as  a  new  contract,  or  whether  the  deed  was  registered 
after  its  insertion.     (PoH,  pp.  56t--567.) 

2.  Registration.     Its  effect. 

Registration  laws  fix  and  regulate  the  rights  of  creditors  of  the 
vendor,  and  of  purchasers  from  him,  but  have  no  application 
to  creditors  of  the  vendee.  The  vendor's  creditors  may  defeat 
the  vendee's  title  by  attachment  of  the  land  before  registra- 
tion of  the  deed,  but  the  vendee's  creditors  would  secure,  by 
such  attachment,  only  such  interest  as  the  vendee  actuallj 
had  in  the  land  at  the  date  of  the  attachment.  {Post,  PP- 
564,  565.) 

Code  construed:  §  3752  (S.);  J  2890  (M.  &  V.);  i  2075  (T.  &  S.). 

Cases  cited:  Leech  v.  Hillsman,  8  Lea,  747;  Colyar  v.  Bank,  103 
Tenn.,  723. 

3.  Deed.    Not  vitiated  by  sxibseqaenvt  interlitieatibns. 

A  deed  is  not  vitiated  by  the  insertion,  in  good  faith  and  by  con- 
sent of  parties,  of  a  clause  providing  for  a  vendor's  lien,  made 
after  its  execution  and  regfistration,  especially  when  such 
clause  is  inserted  to  cure  an  omission,  made  by  accident  or  mis- 
take, from  the  original  instrument.     (Poaty  pp.  566,  567.) 
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4.  Same.     Acknowledgment  of,  required,  when. 

After  cbang-e  of  a  registered  deed  re-acknowled^ement  is  re- 
quired to  authorize  its  re-registration.     {Post,  pp.  567.) 


FROM    BRADLEY. 


Appeal   from    Chancery   Court   of   Bradley  County. 

T.     M.     McCONNELL,     Ch. 

SMira   &   Traynor  for  Bryant. 
John   C.    Ramsey  for   Bank. 

Beard,  Ch.  On  September  23,  1895,  T.  E.  Bry- 
ant, who  was  the  owner  of  a  ninety-five  acre  tract 
of  land,  lying  in  Bradley  County,  by  a  deed  duly 
executed,  acknowledged,  and  delivered,  conveyed  it 
to  one  C.  L.  Carmack,  and  as  a  consideration  for 
the  same  received  from  the  grantee  a  payment  in 
cash  and  his  four  promissory  notes,  maturing  one, 
two,  three,  and  four  years  after  date.  In  this  deed 
the  wife  of  T.  E.  Bryant  joined  for  the  purpose 
of  relinquishing  all  homestead  right  in  the  land  con- 
veyed. 

The  present  bill  is  filed  by  the  complainants,  who 
are  the  owners  of  these  notes  b}'  assignment  from  the 
payee,  T.  E.  Bryant,  against  the  Bank  of  Charles- 
ton, which,  at  the  time  of  its  filing,  was  proceed- 
ing to  the  execution  of   a  decree  for  sale,   pronounced 

23  P— 36 
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in  a  cause  which  it  had  successfully  prosecuted 
against  the  vendee,  Carmack.  The  claim  of  com- 
plainants is  that  these  purchase  money  notes  were 
unpaid;  that  they  were  secured  by  an  express  lien 
retained  in  the  face  of  the  deed  to  Carmack;  that 
the  bank  decree  for  sale  was  rested  upon  an  attach- 
ment issuing  out  of  the  Chancery  Court  in  a  cause 
instituted  against  Carmack  and  levied  on  this  as  his 
property,  while  it  was  yet  subject  to  this  unsatisfied 
lien,  and  the  prayer  of  the  bill  was  that  their 
claim  as  preferential  lien  creditors  be  established  by 
decree. 

The  defense  set  up  by  the  bank  is  that,  at  the 
time  of  the  delivery  of  the  deed  by  the  Bryants  to 
Carmack,  the  vendor  failed  to  make  any  reservation 
of  a  lien  to  secure  the  payment  of  these  notes,  but 
that  afterwards  when  Carmack,  the  vendee,  fell  into 
financial  trouble,  and  the  bank  and  other  creditors 
were  either  pressing  him,  or  threatening  to  do  so, 
these  complainants  and  Carmack  entered  into  a  fraud- 
ulent agreement  by  which  there  was  interpolated  a 
clause  reserving  this  express  lien,  and  that,  without 
other  or  further  acknowledgement  upon  the  part  of 
the  grantors,  the  deed,  with  this  interpolation,  was 
registered.  Within  a  day  or  two  after  this  was 
done  the  bank  filed  its  bill,  and  suing  out  a  writ 
of  attachment,  caused  it  to  be  levied  on  this  prop- 
erty  as   that  of   their  debtor,    Carmack. 

The  facts  on  the  issue  thus  raised,  as  found  by 
the  Court  of   Chancery  Appeals,   are,    that  it  was  the 
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distinct  agreement  between  the  vendor,  T.  E.  Bry- 
ant, and  the  vendee,  Carmack,  at  the  time  of  the 
sale  and  purchase  of  this  property,  that  the  notes 
executed  as  a  consideration  therefor,  and  now  held 
by  these  complainants,  should  be  secured  by  a  lien 
retained  on  the  face  of  the  deed,  and  the  draughts- 
man was  directed  to  insert  a  stipulation  to  that 
effect,  but  failed  to  do  so;  that  upon  the  assump- 
tion that  the  deed  was  drawn  as  ordered,  it  was 
signed,  acknowledged,  and  delivered  by  the  makers 
to  Carmack;  that  thereafter,  upon  Carmack  becom- 
ing involved  in  business  troubles,  one  of  the  parties 
interested  in  one  of  the  notes  was  in  some  way 
prompted  to  an  investigation,  with  a  view  of  ascer- 
taining the  condition  of  this  deed,  when  it  was 
discovered  in  the  vendee's  hands  unrecorded,  and 
lacking  this  important  stipulation;  that  thereupon  the 
holders  of  the  notes  and  Carmack,  agreeing  that  it 
was  proper  to  write  into  the  deed  this  omitted  stip- 
ulation, took  it  to  the .  draughtsman,  who,  at  the 
suggestion  of  Carmack  and  complainants  and  upon 
the  express  authority  of  the  vendor,  T.  E.  Bryant, 
interlined  it  therein,  and  that  thus  altered  without 
any  re-acknowledgment,  it  was  taken  to  the  office  of 
the  Register  and  by  him  was  duly  noted  for  regis- 
tration; that  Court  further  finds  that  this  alteration 
was  made  in  good  faith  by  these  parties,  and  with 
the  sole  view  of  making  the  instrument  speak  the 
real   contract   of    the    parties  thereto. 
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Under  these  facts  the  question  is,  Have  these 
complainants  a  lien  on  the  tract  of  land  superior  to 
the  lien  of  the  bank  acquired  under  its  attachment? 
There  is  no  doubt  if,  at  the  time  of  the  execution 
of  the  deed  to  Carmack,  the  vendor  had  inserted  a 
clause  reserving  to  himself  a  lien  to  secure  the  pay- 
ment of  the  purchase  money  notes,  that  the  subse- 
quent attachment  of  the  bank  would  have  been 
subject  to  this  lien,  and  this,  whether  the  deed  had 
or  had  not  been  registered.  For  it  is  well  settled 
that  the  registration  laws  *'only  fix  the  rights  and 
give  preference  to  existing  or  subsequent  creditors  or 
bona  fide  purchasers  of  and  from  the  makers  of  the 
deed.  They  do  not  profess  to,  nor  do  they  in  fact 
refer  to,  or  regulate  the  rights  of  the  creditor ' '  of 
the  grantee  in  a  deed.  Leech  v.  lUlhraan^  8  Lea, 
747.  It  is  true,  land  held  by  an  unregistered  deed 
may  be  levied  upon  by  execution  and  attaching 
creditors  of  the  vendor  and  vendee  respectively. 
But  very  different  results  follow  in  the  two  cases. 
As  to  the  execution  and  attaching  creditors  of  the 
maker,  a  deed  is  null  and  void  for  lack  of  regis- 
tration (§  3752  Shannon's  Code),  but  it  is  otherwise 
as  to  those  of  the  vendee.  The  rights  of  these 
creditors  are  not  fixed  by  our  registry  acts,  but  de- 
pend upon  rules  established  outside  of  and  inde- 
pendent of  these  acts.  One  of  these  rules,  and  the 
one  now  pertinent,  is  that  the  rights  of  the  creditor 
can  rise  no  higher  than  those  of  his  debtor.  And 
this   rule   is   generally  true  whether   the  deed   be  reg- 
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istered  or  not.  While  the  creditor  may  appropriate 
his  *' debtor's  property  to  the  payment  of  his  debts, 
except  so  far  as  the  law,  as  a  matter  of  public 
policy,  has  exempted  it  from  seizure,  he  has  do 
claim  or  equity  in  sound  reason  or  law  to  subject 
anything  which  the  creditor  did  not  own."  So  in 
a  case  where  one  conveyed  his  land  to  another  by 
an  instrument  which  upon  its  face  was  an  absolute 
deed,  but  which  was  intended  as  a  mortgage,  and 
while  in  this  condition  it  was  levied  upon  and  sold 
as  the  property  of  the  copveyee,  it  was  held  that 
the  execution  creditor  who  purchased  at  this  sale 
stood  in  the  shoes  of  the  mortgagee,  and  held  it 
subject  to  the  mortgagor's  right  to  a  reconveyance. 
Leech  V.  Ilillsman^  siipra.  To  like  eflfect  is  Colyar 
V.    Bank,    103   Tenn.,    723. 

There  is  no  question  but  that  upon  the  discovery 
of  the  discrepancy  between  the  deed  as  drawn  and 
the  agreement  of  the  parties,  that  upon  the  refusal 
of  Carmack  or  of  the  vendor  to  correct  the  instru- 
ment so  that  it  might  conform  to  this  agreement, 
that  the  present  complainants  might  have  filed  their 
bill  in  equity,  and  upon  the  facts  found  in  this 
record  they  would  have  been  entitled  to  a  decree 
for  reformation.  This  right  to  reformation,  upon 
the  authority  of  the  text  of  Mr.  Jones,  in  his  work 
on  Mortgages,  Vol.  1,  Sec.  99,  might  have  been 
asserted,  as  against  any  one  standing  below  a  bona 
fide  purchaser,  without  notice.  According  to  this 
author,    it   might    <^be   reformed    as   against   a    junior 
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mortgagee,  whose  mortgage  was  taken  without  notice 
of  such  a  mistake  as  security  for  an  antecedent 
debt,  without  the  surrender  of  any  old  security  and 
without   any    new    consideration    moving    from    him." 

■ 

The  mistake  might  be  <^  corrected,  too,  against  a  sub- 
sequent judgment  creditor,  but  not  against  a 
purchaser  of  a  subsequent  judgment,  who  has  in- 
vested his  money  in  the  purchase  of  the  judgment 
upon  the  faith  of  an  apparent  lien  upon  the  land. 
The  equity  of  the  mortgagee  is  regarded  as  stronger 
than  that  of  the  judgment  creditor,  who  has  not 
probably  parted  with  his  money  on  the  faith  of  the 
apparent  facts." 

If  a  Court  of  equity  could  have  preserved  the 
rights  of  these  complainants  upon  a  proper  bill  filed 
against  the  vendor  and  vendee,  one  or  both  being 
recusant,  why  may  they  not  be  made  equally  secure 
by  voluntary  action  of  all  parties  in  interest?  It  is 
difficult  to  see,  and  certainly  no  good  reason  has 
been  furnished  in  argument,  why  this  might  not  be 
done;  that  this  interlineation,  made  in  good  faith, 
by  the  consent  of  the  parties  interested,  so  as  to 
make  the  instrument  speak  the  real  contract,  does 
not  invalidate  it,  is  well  sustained  by  authority. 
Malarin  v.  IJ.  S.,  1  Wall,  282;  Doe  v.  McArtktiry 
2  Hawk  (N.  C),  33  (S.  C,  11  Am.  Dec.,  738); 
Wooley  V.  Cmistant^  4  John.,  54  (S.  C,  4  Am. 
Dec,  246);  Basnett  v.  Bassett^  66  Me.,  125;  Pretty- 
man  V.  Goodrich^  23  111.,  330;  Stiles  v.  Probst^  69 
111.,     382.       And    certainly   the    Bank    of    Charleston, 
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a  subsequently  attaching  creditor,  was  not  injured 
by  it,  and  cannot  be  beard  to  complain,  whetber 
tbe  alteration  took  effect  by  relation  from  the  date 
of  the  instrument  or  from  the  time  it  was  made. 
It  is  true  that  this  alteration  of  the  deed  destroyed 
the  efficacy  of  the  former  acknowledgment,  and  that 
without  a  new  acknowledgment  it  was  not  entitled 
to  be  noted  for  registration;  but,  as  before  seen, 
this  is  immaterial  so  far  as  the  creditors  of  the 
yendee  are   concerned. 

It  is  unnecessary  here  to  determine  the  effect  of 
this  subsequent  change  in  the  frame  of  the  deed  so 
far  as  the  homestead  right  of  the  wife  is  concerned, 
inasmuch  as  she  was  not  consulted  with  regard  to 
nor  in  any   way   gave   her   consent   to   it. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed. 
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GoRRELL  V.  Taylor. 

(li^noxville.      October    17,    1901.) 

1.  Parent  and  Child.    Services  of  child  for  parent  presumed  gratw- 

itotis. 

Attentions  and  services  rendered  by  a  child,  while  living  with 
the  parent,  during  the  latter 's  ill- health,  though  Ipng  con- 
tinued, are  presumed  to  have  been  gratuitously  rendered  from 
motives  of  affection  and  duty,  and  to  entitle  the  child  to  re- 
cover compensation  therefor,  he  must  overcome  this  presump- 
tion by  a  preponderance  of  evidence  showing  either  an  express 
contract  or  such  exceptional  facts  and  circumstances  as  estab- 
lish an  intention  on  the  one  part  to  charge,  and  on  the  other 
to  pay  for  same  notwithstanding  the  relation    of  kinship. 

Cases  cited:  Forsee  v.  Matlock.  7  Heis.,  425;  Taylor  t).  Llncum- 
felter,  1  Lea,  83;  Hayes  v.  Cheatham,  6  Lea,  9. 

2.  Samb.    Same, 

The  same  rule  applies  to  services  and  attentions  rendered  by  the 
husband  or  wife  of  a  child  as  to  those  rendered  by  a  child. 

3.  Same.    Same. 

And  this  presumption  applies  to  services  rendered  by  persons  in 
more  remote  degrees  of  relationship  than  that  of  parent  and 
child,  but  grows  weaker  as  the  degree  of  relationship  grows 
more  remote. 


FROM    COCKE. 


Appeal    from    Chancery  Court    of    Cocke    County, 
John   P.    Smith,    Ch. 
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W.    H.   Jones    for   Garrell. 
H.    N.    Cate   for   Taylor. 

Caldwell,  J.  The  complainants  are  the  daugh- 
ter and  son-in-law  of  P.  Taylor,  deceased.  They 
brought  this  bill  against  his  executors  to  recover 
$1,600  and  $500  respectively  for  services  rendered 
to  him  during  a  long  period  of  ill  health,  which 
continued  until  his  death.  The  Chancellor  denied 
the  complainants  the  relief  sought,  and  the  Court  of 
Chancery  Appeals  affirmed  his  decree.  The  substance 
of  the  facts  found  by  the  latter  tribunal,  very 
briefly  stated,  is  that  the  deceased  was  in  very 
feeble  health  for  many  years  prior  to  his  death, 
though  not  generally  confined  to  his  bed  or  house; 
that,  while  he  employed  all  servants  needed  to  per- 
form the  ordinary  labor  in  and  about  his  home,  his 
daughter,  one  of  these  complainants,  lived  with  him 
and  cared  for  him  tenderly  and  affectionately,  ren- 
dering him  with  her  own  hands  those  more  delicate, 
personal,  and  comforting  services  which  are  essential 
to  the  welfare  of  a  sick  person,  for  about  seventeen 
years;  that  her  co-complainant,  after  their  intermar- 
riage and  up  to  the  death  of  her  father,  some  four 
years  thereafter,  likewise  lived  with  him  and  assisted 
in  the  rendition  of  those  services,  but.  that  the  de- 
cedent, notwithstanding  his  evident  appreciation  of 
the  kind  and  helpful  attention  of  the  complainants, 
never  promised  or  expected  to  compensate  them 
therefor.       Upon   that    finding   of    facts    the   Court   of 
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Chancery  Appeals  rightly  adjudged  that  the  com- 
plainants had  failed  to  make  out  a  proper  case  for 
recovery. 

Children  performing  services  of  this  character  for 
a  parent  are  presumed  to  act  gratuitously,  from  mo- 
tives of  affection  and  duty,  and  to  entitle  them  to 
recover  compensation  therefor,  the  burden  is  upon 
them  to  overcome  the  presumption  by  showing  either 
an  express  contract  or  such  exceptional  facts  and 
circumstances  as  will  establish  an  intention  on  the 
one  part  to  charge  and  on  the  other  to  pay,  not- 
withstanding the  relation  of  kinship.  Forsee  v.  Mat- 
lock,   7     Heis.,     425;    Riley  v.     Riley,     38    W.     Va., 

290;  approved  in  Plate  v.  Durst  (W.  Va.),  32  L. 
R.  A.,  406;  Ulrich  v.  Ulrich  (N.  Y.),  18  L.  R. 
A.,  38;  Weir  v.  Weir,  3  B.  Monroe,  645  (S.  C, 
39  Am.  Dec,  487);  Poorman  v.  Gilgore,  26  Pa. 
St.,  365  (S.  C,  67  Am.  Dec,  524);  Dodson  v. 
Mc Adams,  96  N.  C,  140  (S.  C,  60  Am.  Rep.,  408). 
And  the  presumption  of  gratuitous  service  goes  be- 
yond the  real  blood  relation  of  parent  and  child.  It 
extends  to  stepchildren  ( Williafns  v.  Hutchinson,  3 
Comstock,  N.  Y.,  312  (S.  C,  63  Am.  Dec,  301; 
Ellis  V.  Cary,  Wis.,  4  L.  R.  A.,  55);  to  grandchil- 
dren {Dodson  V.  McAdains,  supra);  to  brother  and 
sister  (Taylor  v.  Lincumfelter,  1  Lea,  83;  Hayes  v. 
Cheatham,  6  Lea,  9),  and,  indeed,  to  all  relatives 
living  together  in  the  same  family;  but  it  naturally 
grows  weaker,  and,  therefore,  becomes  more  easily 
rebutted   as   the   relationship   recedes. 
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This  presamption,  which,  from  the  very  reason 
underlying  it,  must  obviously  reach  its  highest  and 
strongest  point  in  the  case  of  a  child,  quite  as  cer- 
tainly and  but  little  less  strongly  affects  the  claim 
of  the  son-in-law  or  daughter-in-law,  who  joins  the 
other  marital  partner  in  filial  services  to  the  latter's 
parents.  In  fact,  no  distinction  was  taken  between 
the  two  in  Forsee  v.  Matlock^  supra^  where  the  son- 
in-law  joined  ]iis  wife  in  attentions  to  her  father, 
nor  in  Ulrich  v.  Ulrich^  mpra^  where  the  daugh- 
ter-in-law joined  her  husband  in  caring  for  his 
mother;  but,  in  each  instance,  they  were  treated  as 
upon  the  same  footing.  The  presumption  was  ap- 
plied against  the  husband,  who  was  the  son  and 
only  plaintiff  in  the  latter  case,  and  also  against  the 
husband,  who  was  the  son-in-law  and  only  plaintiff 
in   the    former   case. 

Propositions  announced  in  this  opinion  are  like- 
wise sustained  by  numerous  other  authorities,  among 
them  17  Am.  &  Eng.  Enc.  L.,  pp.  336  to  344:  in- 
clusive,   and   cases   there   cited. 

The  presumption  of  gratuitous  service  arose  as  to 
both  of  these  complainants,  the  son-in-law  as  well  as 
the  daughter  of  the  deceased,  and,  that  presumption 
having  been  overcome  as  to  neither  of  them,  both 
must   be   denied   a   recovery. 

Affirm. 
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Stephens  v.    Ozbourne. 

{Knoxville.     October    19,    1901.) 

Resoibsion.     Clear  case  for. 

Where  an  illiterate  neg^o,  ignorant  of  the  facts  as  to  his  title  to 
property  and  of  its  value,  is  induced  by  a  person  having-  full 
knowledge  of  the  facts,  but  intentionally  suppressing  them, 
to  convey  to  such  person  real  estate  worth  $1,000  for  a  consid- 
eration of  $5. 00,  the  vendor  has  a  clear  case  for  rescission  for 
fraud.  In  such  case  the  inadequacy  of  price  is  so  gross  as  to 
shock  the  conscience  and  afford  evidence  of  fraud.  Besides, 
the  suppression  of  facts  by  the  purchaser  constitutes  fraud 
under  the  circumstances. 

Cases  cited:  Wright  v,  Wilson,  2  Yer.,  294;  Birdsong  v.  Birdsong, 

2  Head,  290;  Coffee  v.  Ruffin,  4  Cold.,  507;  Hamilton  t).  Saunders, 

3  Shan.  Cas.,  789;  Mann  i7.  Russey,  101  Tenn.,  598;  Talbot «. 
Manard,  106  Tenn.,  69. 


FROM    KNOX. 


Appeal    from    Chancery    Court    of    Knox    County. 
Joseph   W.    Sneed,    Ch. 

Frantz   &  Wright  and   McCrosket  &  Peace  for 
Stephens. 

Sansom,    Welcker   &   Parker  for   Ozbourne. 
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Caldwell,  J.  The  bill  in  this  cause  was  brought 
to  annul  and  cancel  a  deed  for  fraud  in  procuring 
it.  The  Chancellor  granted  the  relief  sought  and 
the   Court   of    Chancery   Appeals   affirmed    his  decree. 

The  complainant,  George  Stephens,  an  ignorant 
old  negro  man,  residing  in  the  State  of  Georgia, 
executed  the  deed  in  question  to  the  principal  de- 
fendant, Mrs.  M.  M.  Ozbourne,  an  intelligent  white 
woman  of  Knoxville,  Tenn.,  and  thereby  he  con- 
veyed to  her,  for  the  consideration  of  $5,  a  piece 
of  real  estate  in  Knoxville  worth  |1,000.  The  trans- 
action, on  the  part  of  the  vendee,  was  conducted 
by  her  agent,  who,  knowing  the  value  of  the  prop- 
erty, its  former  ownership,  and  facts  strongly  indi- 
cating present  ownership  in  the  vendor,  visited  him 
in  Georgia  and  brought  the  question  of  ownership 
and  of  sale  to  his  attention  simultaneously  and  for 
the  first  time;  and  thereupon,  after  confirmation  in 
his  own  mind  as  to  the  identity  of  the  true  owner, 
the  agent,  upon  the  statement  that  the  property 
was  *' worth  some  money  if  the  right  parties  could 
be  found,"  and  without  further  disclosure  induced 
the  old  darkey,  who  had  no  other  information  on 
the  question  of  value  or  ownership,  then  and  there 
to  execute  the  deed  as  the  **only  living  heir"  of 
his  father,  who  the  agent  knew  really  owned  the 
lot   at   the   time   of   his   death    many    years    before. 

This  condensed  narration  of  the  elaborate  finding 
of  facts  by  the  Court  of  Chancery  Appeals  discloses 
two  obvious  reasons   for  the   cancellation  of   the  deed: 
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First,  such  gross  inadequacy  of  price  as  to  shock 
the  conscience  and  establish  fraud,  and,  second,  such 
suppressive  and  misleading  conduct  on  the  part  of 
the  vendee's  agent  as,  under  the  circumstances,  was 
fraudulent  in  itself;  and  when  the  two  things 
are  combined  the  fraud  becomes  absolutely  over- 
whelming. 

It  is  everywhere  agreed  that  simple  inadequacy 
of  consideration,  a  mere  undervaluation  without 
more,  raises  no  presumption  of  fraud,  nor  affords 
any  reason  for  the  avoidance  of  the  contract  by 
rescission,  cancellation,  or  otherwise;  but  when  the 
disparity  between  the  true  value  of  the  thing  sold 
and  the  price  paid,  or  to  be  paid,  reaches  the  ex- 
tremity just  indicated;  or  when  the  situations  of  the 
contracting  parties  are,  for  any  reason,  so  unequal 
as  to  give  one  a  great  advantage,  which,  through 
nondisclosure  and  deception,  he  makes  available  to 
the  detriment  of  the  other;  or  when  even  a  less 
difference  as  to  consideration  and  less  inequality  in 
environments  conspire  together  in  producing  a  hard 
bargain,  a  court  of  equity  will  be  prompt  to  give 
the  fullest  measure  of  relief  on  the  ground  of 
fraud. 

After  saying  that  inadequacy  of  consideration  is 
not,  of  itself,  a  distinct  doctrine  of  relief  in  equity. 
Judge  Story  continues:  *^  Still,  however,  there  may 
be  such  an  unconscionableness  or  inadequacy  in  a 
bargain  as  to  demonstrate  some  gross  imposition  or 
some   undue    influence,    and    in   such    cases    courts    of 
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equity  ought  to  interfere  upon  the  satisfactory 
ground  of  fraud.  But  then  such  unconscionableness 
or  such  inadequacy  should  be  made  out  as  would 
(to  use  an  expressive  phrase)  shock  the  conscience, 
and  amount  in  itself  to  conclusive  and  decisive  evi- 
dence of  fraud.  And  where  there  are  other  inpjre- 
dients  in  the  case  of  a  suspicious  nature,  or  pecu- 
liar relations  between  the  parties,  gross  inadequacy 
of  price  must  necessarily  furnish  the  most  vehement 
presumption  of  fraud."  Story's  Eq.  Jur.,  Sec. 
246. 

The  same  language  (omitting  the  last  sentence)  is 
used  by  the  Supreme  Court  of  the  United  States  in 
Eyre   v.    Potter y    15    How.,    60. 

Mr.  Pomeroy  says:  '* Although  the  actual  cases 
in  which  a  contract  or  conveyance  has  been  can- 
celed on  account  of  gross  inadequacy  merely,  with- 
out other  equitable  incidents,  are  very  few;  yet  the 
doctrine  is  settled  by  a  concensus  of  decisions  and 
dicta  that,  even  in  the  absence  of  all  other  circum- 
stances, when  the  inadequacy  of  price  is  so  gross 
that  it  shocks  the  conscience  and  furnishes  satisfac- 
tory and  decisive  evidence  of  fraud,  it  will  be  suf- 
ficient ground  for  canceling  a  conveyance  or  contract 
whether  executed  or  executory."  2  Pom.  Eq.  Jur., 
Sec.    927. 

Though  of  no  special  importance  in  the  decision 
of  the  present  case,  it  should  be  observed  in  pass- 
ing that  Mr.  Pomeroy  substitutes  the  word  **  satis- 
factory"  for   the  word   "conclusive,"   used  by  Judge 
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Story  in  the  phrase,  *' conclusive  and  decisive  evi- 
dence of  fraad,'^  the  reason  for  the  substitution  be- 
ing  given   at   length   in   a   note   on   the   next    page. 

In  Sec.  928,  Mr.  Pomeroy  further  says:  /'If 
there  is  nothing  but  mere  inadequacy  of  price,  the 
case  must  be  extreme  in  order  to  call  for  the  inter- 
position of  equity.  Where  the  inadequacy  does 
not  thus  stand  alone,  but  is  accompanied  by  other 
inequitable  incidents,  the  relief  is  much  more  readily 
granted.  .       .       When    the    accompanying    inci- 

dents are  inequitable  and  show  bad  faith,  such  as 
concealments,  misrepresentations,  undue  advantage, 
oppression  on  the  part  of  one  who  obtains  the 
benefit,  or  ignorance,  weakness  of  mind,  sickness, 
old  age,  incapacity,  pecuniary  necessities,  and  the 
like,  on  the  part  of  the  other,  these  circumstances 
combined  with  inadequacy  of  price  may  easily  induce 
a   Court   to   grant   relief   defensive   or   affirmative." 

The  general  principles  thus  announced  by  these 
and  other  distinguished  authors,  and  applied  by  this 
Court  in  Wright  v.  WUhoh^  2  Yer.,  294;  Bird^ong  v. 
Blrdsong,  2  Head,  290,  294;  Cofee  v.  Rujln,  4 
Cold.,  507;  ILimllton  v.  Sauiidern^  3  Shann.  Cas., 
789;  Mann  v.  RuHHey,  101  Tenn.,  698;  Talbot  v. 
Marmrd^  106  Tenn.,  69,  and  elsewhere,  are  so  thor- 
oughly established  in  English  and  American  juris- 
prudence that  it  would,  indeed,  be  a  work  of 
supererogation  to  discuss,  or  even  cite,  the  multitude 
of  adjudged  cases  in  which  one  or  more  of  them 
have    been    the    basis    of    equitable    relief.       A    large 
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array   of    the   cases   is   found   in   a   critical    note   in    1 
Am.    &   Eng.    Dec.    in   Eq.,    202  to   204   inclusive. 

The  transaction  developed  in  the  present  case 
will  stand  none  of  the  tests  suggested,  but  inevita- 
bly falls  before  at  least  two  of  them.  It  unmis- 
takably comes  under  condemnation  for  the  grossest 
inadequacy  of  price — $5,  for  property  worth 
$1,000 — and  also  for  the  suppressive  and  misleading 
statement  that  the  property  was  '*  worth  some  money 
if  the  right  parties  could  be  found,"  when  the 
agent  making  that  statement  and  getting  the  benefit 
for  his  principal  knew  the  true  value,  and  that  he 
was  addressing  the  right  party,  and  that  the  latter 
was  an  ignorant  old  negro,  with  only  such  informa- 
tion  in   reference   to   the  ownership   and  value   of   the 

■ 

property   as   he,    the    agent,    had   importated. 

Lord  Thurlow,  in  the  oft-quoted  case  of  Gioymie 
V.  Heaion,  1  Bro.  Ch.,  1-9,  defines  the  inadequacy 
of  price  which  in  and  of  itself  will  establish  fraud 
and  justify  relief,  as  follows:  **An  inequality  so 
strong,  gross,  and  manifest  that  it  must  be  impos- 
sible to  state  it  to  a  man  of  common  sense  with- 
out producing  an  exclamation  at  the  inequality  of 
it."  The  present  transaction  completely  fills  the 
requirements  of  that  very  extreme  definition.  Land 
worth  $1,000  bought  for  $5,  or  at  one-half  of  one 
per  cent,  of  its  value !  What  man  of  common 
sense,  upon  hearing  the  statement,  would  not  bo 
forced  to  exclaim  at  the  ''inequality"  and  also  at 
the    iniquity   of    it. 

23  P— 37 
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In  the  early  case  of  Wright  v.  Wifmn,  2  Yer., 
294,  this  Court  set  aside  a  sale  for  gross  and 
shocking  inadequacy  of  price  when  land  worth  $500 
or  S600  was  sold  for  §50,  making  an  inequality  of 
ten  or  twelve  to  one.  That  case,  the  Court  re- 
marked, fell  within  the  principle  announced  by  Lord 
Thurlow,  in  Gwymie  v.  Ileaton^  supra^  and  applied  in 
other  English  cases,  where  the  disproportion  was  as 
one   to    two   and   as   four  to    five    respectively. 

It  is  of  no  consequence,  so  far  as  the  result  is 
concerned,  that  this  vendee  had  no  personal  connec- 
tion with  this  purchase.  What  she  did  by  her 
agent  she  did  by  herself  in  legal  contemplation. 
His  acts,  for  the  purpose  of  this  litigation,  are  im- 
putable to  her  in  the  fullest  sense.  She  cannot 
deny  legal  responsibilty  for  those  acts  and  at  the 
same   time   hold   the   fruits   of    them. 

Affirm  and  remand  for  an  account,  in  which 
the  complainant  will  be  charged  with  the  $5,  all 
proper  taxes  paid  by  the  vendee,  and  with  perma- 
nent improvements  if  any,  by  her,  and  credited  by 
rents   and   profits. 


} 
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Chumbley    V,    Bowman. 

{KiioxcUle.     October  19,  1901.) 

Appeal  Bond.    Surety's  lUibility. 

Decree  for  the  full  amount  goes  against  the  surety  on  an  appeal 
bond  upon  affirmance  of  a  money  decree  against  his  prin- 
pal,  although  the  latter  has  succeeded  by  his  appeal  in  obtain- 
ing a  modification  of  the  decree  appealed  from,  so  far  as  to 
postpone  his  liability  to  that  of  a  co-defendant  who  did  not 
appeal. 


FROM   KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. 
Jos.    W.    Sneed,    Ch. 

Ingersoll   &  Peyton   for  Chumbley. 

J.    E.    Johnston   for   Bowman. 

Wilkes,  J.  In  this  cause,  there  was  a  decree 
in  the  Chancery  Court  of  Knox  County  against  Kin- 
caid  and  Bowman  jointly  for  $800  and  costs.  From 
that  decree  Bowman  alone  appealed,  giving  bond  in 
the  sum  of  $1,000,  with  N.  T.  Little,  surety,  con- 
ditioned for  the  successful  prosecution  by  Bowman  of 
his  appeal,  and  failing  therein  to  pay  the  amount 
adjudged    against    him    in    said   decree,    with   interest, 
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damages,  and  cost,  and  to  satisfy  any  decree  ren- 
dered  against   him    in   this   Court. 

The  Court  of  Chancery  Appeals  affirmed  this  de- 
cree, with  the  modification  that  Kincaid's  property 
should  be  first  exhausted,  and  then  the  remainder 
should  be  made  from  Bowman,  and  judgment  was 
accordingly  entered,  and  the  cause  remanded  for 
further    proceedings. 

From  so  much  of  the  decree  as  failed  to  include 
N.  T.  Little,  the  surety  on  the  appeal  bond  in  the 
judgment,  complainant  prayed  an  appeal,  and  assigns 
as  error  that  the  judgment  should  have  been  against 
Little,  as  the  surety  of  Bowman  on  his  bond,  as 
well  as  against  Bowman,  the  principal,  for  the  same 
amount. 

We  think  this  assignment  is  well  made.  The 
judgment  against  the  surety  should  follow  that  against 
the  principal,  and  the  latter  did  not  prosecute  his 
appeal,  except  with  partial  success,  and  the  surety 
w^ill  receive  the  benefit  of  that.  The  judgment  will 
be  modified  accordingly,  and  in  all  other  respects  not 
being   questioned   it   is .  affirmed. 
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Keneval  v.   State. 

{Kno^)Ule,       October  19,   1901.) 

1.  Bigamy.     Unlawful  cohabUatUm  separate  offense. 

Ck)habitation  in  this  State  with  the  wife  of  a  bigamous  marriage 
had  in  another  State  is  not  bigamy,  but  is  declared  a  distinct 
felony  by  statute.     {Postt  p.  582.) 

Code  construed:  J  6760  (S.);  §  5649  (M.  &  V.);  i  4839  (T.  &  S.). 

Case  cited:  Finney  v.  State,  3  Head,  545. 

2.  Sams.    Same- 

Cohabitation  in  this  State  with  the  wife  of  an  alleged  bigamous 
marriage  had  in  another  State  does  not  constitute  a  felony 
within  our  statute  where  it  appears  that  the  alleged  first 
marriage,  which  was  supposed  to  render  the  later  marriage 
bigamous,  was  itself  illegal,  bigamous,  and  void.  {Post,  pp.  582- 
584.) 

Code  construed:  J  6760  (S.);  §5649  (M.  &  V.);  ?  4839  (T.  &  S.). 

Case  cited:  Bashaw  v.  State,  1  Yer.,  186. 

3.  Indictment.    For  bigamous  cohaibitation  in  this  State. 

While  an  indictment  for  bigamous  cohabitation  in  this  State, 
under  color  of  an  illegal  marriage  had  in  another  State,  is, 
perhaps,  sufficient,  without  averring  the  name  of  the  first  wife, 
or  date  or  place  of  the  first  marriage,  still,  if  these  facts  are 
specifically  averred,  they  must  be  proved  as  averred  and  can- 
not be  rejected  as  surplusage.     {Post,  pp.,  584,  585.) 

4.  Criminal  Practick.    Not  guilty. 

It  is  not  error  to  strike  out  defendant's  special  plea  in  a  criminal 
case  if  he  can  have,  and  especially  if  he  has  actually  had,  the 
benefit  of  the  same  matter  of  defense  under  this  general  plea 
of  not  guilty.     {Post,  pp.,  583,  584.) 

5.  Same.    Admission  of  evidence. 

Relevant  facts  proved  on  behalf  of  defendant  by  an  incompetent 
witness,  or  by  informal  deposition  or  by  secondary  evidence. 
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with  the  conseot  of  the  Attorney -general,  or  admitted  without 
objection  on  his  part,  cannot  be  objected  to  by  the  State  and 
excluded  in  this  Court.     {Post  pp.  585-687.) 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.      Jos.    W.    Sneed,   J. 

Templeton   &  Carlock  for   Eeneval. 

Attorney-general  Pickle   for   State. 

Wilkes,  J.  The  defendant  is  convicted  under 
the  statute,  Shannon,  Sec.  6760,  of  the  particular 
form  of  bigamy  which  consists  of  cohabiting  with  a 
second  wife  in  this  State,  the  defendant  having  been 
married  the  second  time  in  another  State.  This  is 
an  oflFense  distinct  from  bigamy  proper  under  the 
statute.  Finney  v.  State^  3  Head,  645.  His  pun- 
ishment was  assessed  by  the  jury,  at  eight  years  in 
the   State   penitentiary,    and   he   has   appealed. 

Several  objections  are  made  to  the  proceedings, 
and  are  assigned  as  errors.  We  need  notice  only 
one.  The  indictment  alleges  that  the  defendant  was 
married  to  Clementine  Hacker  on  February  11,  1899, 
and  the  marriage  was  still  subsisting  on  January  3, 
1900,  when  he  was  married  for  the  second  time  to 
Annie     Meade     Holmes,    in     Kentucky,    and     that    he 
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lived,  dwelt,  and  cohabited  with  Annie  Meade  Holmes 
as  his  wife  in  Knox  County  from  the  date  of  his 
marriage  to  her  until  indictment  found;  the  defend- 
ant well  knowing  that  Clementine  Hacker  was  then 
alive  and  had  not  been  divorced  from  him.  The 
defendant  filed  a  special  plea  that  the  alleged  mar- 
riage with  Clementine  Hacker  was  void  and  a  nul- 
lity, because  he  was,  when  married  to  her,  already 
a  married  man,  having  been  married  to  one  Bessie 
Heiner  in  1892,  in  Chicago,  Illinois,  and  the  mar- 
riage to  the  latter  was  still  subsisting  at  the  date 
of  the  marriage  to  Clementine  Hacker.  This  special 
plea  was  demurred  to,  and  a  motion  was  made  to 
strike  it  out,  which  was  sustained  upon  the  ground 
that  the  matter  set  up  in  the  special  plea  might  be 
given  in  evidence  under  the  general  issue  of  *  *  not 
guilty." 

The  Court  did  not  in  his  charsre  allude  to  the 
matter  set  up  in  this  plea,  and  afterwards  relied  on 
under  the  general  issue.  After  his  charge  was  de- 
livered he  was  requested  to  say  to  the  jury,  ^*  Be- 
fore the  defendant  can  be  convicted  under  the  in- 
dictment in  this  case,  the  proof  must  show  beyond 
a  reasonable  doubt  that  the  prior  marriage  to  Clem- 
entine Hacker  set  out  in  the  indictment  was  a  valid, 
legal  marriage.  If  the  proof  raised  a  reasonable 
doubt  on  that  point,  or  if  the  jury  believe  from  the 
proof  that  said  alleged  marriage  to  Clementine  Hacker 
was  void,  then  it  will  be  the  duty  of  the  jury  to 
return   a   verdict   of    ''not   ffuiltv "    under    this   indict- 
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ment/'  And  again,  ^<If  the  deposition  of  marriage 
to  Bessie  Heiner  in  1892  shows  that  she  is  still 
living  and  wife  of  defendant,  that  would  make  any 
subsequent  marriage  void."  These  requests  were  re- 
fused. We  think  there  was  no  error  in  striking 
out  the  special  plea  setting  up  this  defense,  as  it  is 
one  proper  to  be  made  under  the  general  issue  of 
not  guilty.  In  any  event,  the  defendant  had  the 
benefit  of  the  defense  as  fully  as  if  the  plea  had 
been  sustained,  and  if  there  was  error  it  was  harm- 
less. 

We  are  of  opinion  the  special  charges  and  in- 
structions asked  should  have  been  granted  and  given. 
If  defendant  was  already  lawfully  married  when  he 
entered  into  the  marriage  relation  with  Clementine 
Hacker,  then  the  marriage  to  her  was  bigamous, 
illegal,  and  void.  It  was  perhaps  not  necessary  in 
the  indictment  to  set  out  the  name  of  the  former 
wife  and  the  time  and  place  of  marriage  to  her. 
Upon  this  proposition  the  authorities  are  divided.  3 
Enc.  PI.  &  Pr.,  325,  326.  But  if  the  name  of 
the  former  wife  and  time  and  place  of  marriage  are 
set  out  in  the  indictment,  the  proof  must  correspond 
with  the  charge  made,  as  in  other  cases.  3  Enc. 
PI.    &    Pr.,    327. 

The  indictment  in  this  case  being  based  upon  a 
prior  legal  marriage  of  defendant  with  Clementine 
Hacker,  such  marriage  must  be  a  legal  one,  and  if 
it  is  shown  that  it  is  not  legal,  an  indictment  and 
conviction   based    upon    it   cannot   be    sustained.       £a- 
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shaw   V.     State,     1    Yer.,     186,     187;     Kopk^   v.    The 
People,   43    Mich.,    41. 

If  the  marriage  to  Clementine  Hacker  was  itself 
bigamous,  the  defendant  may  be  convicted  of  that 
under  proper  indictment  so  alleging,  but  cannot  be 
under  this  indictment,  which  charges  the  contrary, 
to   wit:   a   valid   marriage   to   Clementine    Hacker. 

There  can  be  no  conviction  for  bigamy  under  an 
indictment  alleging  that  defendant  married  H.,  and 
that  thereafter,  while  she  was  his  wife,  he  married 
C,  when  it  appears  that  at  the  time  of  his  mar- 
riage to  H.  he  had  a  wife  living  and  not  divorced, 
such  marriage  being  void.  People  v.  Carhett,  63  N. 
Y.    State,    460. 

Bigamy  cannot  be  predicated  of  a  second  mar- 
riage when  the  first  marriage  alleged  is  void. 
Plggs   V.    State,    55    Ala.,    108. 

It  is  virtually  conceded  by  the  State  that  these 
are  correct  propositions  of  law,  but  it  is  said  there 
is  no  competent  evidence  to  prove  that  the  marriage 
to  Bessie  Heiner,  in  Chicago,  previous  to  the  mar- 
riage to  Clementine  Hacker,  was  a  legal  and  valid 
one.  The  dejwsition  of  Bessie  Heiner,  the  alleged 
legitimate  and  lawful  wife,  was  taken,  and  read 
without  objection  to  the  whole  or  any  part  of  it. 
She  states  that  she  was  married  to  the  defendant 
February  25,  1892,  at  the  Presbyterian  rectory  in 
Chicago,  III.  She  was  asked  to  file  with  her  depo- 
sition a  full  and  true  copy  of  her  certificate  of 
marriage,    if      she     had    one     or    could    procure    one. 
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She  answered:  "In  lieu  of  such  a  copy,  I  state^  by 
coiuent^  that  such  a  marriage  certificate  does  exist, 
and  has  on  it  proper  and  legal  return,  showing  my 
marriage  to  J.  W.  Keneval,  this  defendant,  in  Feb- 
ruary, 1892,  the  certificate  being  a  license  under 
the  laws  of  Illinois,  and  the  return  of  Thomas  C. 
Hall,  a  minister  of  the  gospel;  "  that  she  afterwards 
lived  with  him  as  his  wife  and  was  still  his  wife. 
Annexed  to  this  deposition,  which  does  not  appear 
to  be  signed  or  sworn  to,  and  to  which  no  certifi- 
cate of  the  oflScer  taking  it  appears  there  is  this 
statement,  **No  objection  will  be  made  at  the  trial 
to  answer  No.  4  as  to  competency  or  relevancy," 
and  this  is  signed  by  the  District  Attorney-general 
and  attorneys  for  the  defendant.  This  is  put  into 
the  record  by  bill  of  exceptions  as  the  evidence  and 
only  evidence  of  defendant,  and  as  before  stated, 
was  not  objected  to  on  any  ground  whatever.  Inter- 
roofatorv  No.  4  and  the  answer  thereto  embodied 
the  statement  heretofore  set  out  that,  instead  of  filing 
a  true  copy  of  the  witnesses'  certificate  of  marriage, 
she  stated  by  consetit  that  such  certificate  existed,  and 
had  on  it  proper  and  legal  return,  showing  her 
marriage  to  defendant,  etc.  It  thus  appears  that 
this  evidence  was  admitted  without  objection  to  part, 
if  not  all  of  it,  by  the  consent  of  the  District  At- 
torney-general, and  was  read  and  relied  on  by  de- 
fendant in  the  Court  below,  and  he  cannot  now  be 
prejudiced  by  its  withdrawal  for  incompetency.  We 
are   of   opinion   that   the   illegality  of  the   marriage  of 
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defendant  to  Clementine  Hacker  is  sufficiently  shown 
under  the  peculiar  record  in  this  case,  and  this 
being  so,  the  subsequent  marriage  to  Annie  Meade 
Holmes  is  not  bigamous,  and  the  charge  in  this  in- 
dictment is   not,    therefore,    sustained. 

The     judgment    of     the    Court    below    is    reversed 
and   cause   remanded   for   a   new   trial. 
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Davis  v.    Kogeesville. 

{Knoxville.      October   26,    1901.) 

1.  Municipal  Bonds.     Valid  election  for  issuance  of. 

By  an  Act,  approved  April  22,  1901,  the  town  of  Rog^rsviUe  was 
required  to  submit  to  the  qualified  voters  of  that  town,  within 
ninety  days  from  that  date,  a  proposition  for  the  issue  of 
$2,500  city  bonds  for  certain  purposes.  By  another  Act,  passed 
at  the  same  session  and  approved  April  18,  1901,  the  registra- 
tion and  election  laws  were  amended,  and  made  to  include  for 
the  first  time  the  town  of  Rogers ville.  Neither  Act  made  any 
provision  for  a  special  registration  of  the  voters  of  the  town 
for  this  election,  and  the  election,  which  was  required  to  be 
holden  before  a  general  registration  could  be  had  under  the 
general  election  laws,  was  held  without  registration,  and  with- 
out compliance  with  the  "Dortch  law."  Held:  The  election 
was  properly  held  under  the  old  law,  and  the  proposition  had 
been  approved  by  the  required  majority,  and  bond  issue  can 
be  validly  made. 

Acts  construed:  Acts  1901,  Chs.  147,  341. 

2.  Elections.    Registration  for. 

Registration  of  voters  In  the  town  of  Rogersville  for  this  partic- 
ular election  was  not  authorized  within  the  limited  period 
allowed  by  the  statute  for  holding  it,  by  the  g'eneral  provi- 
sions of  the  election  or  registration  laws  authorizing  registra- 
tion of  voters  for  special  or  other  elections. 


FROM     KNOX. 


Appeal    from     Chancery    Court    of    Knox   County. 
Jos.    W.    Sneed,    Ch. 
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Smith   &   Margraves  for   Davis. 

HuFFMASTER   &   Chestnut   for   RogersviUe. 

Wilkes,  J.  On  April  19,  1901,  the  General 
Assembly  passed  an  Act  authorizing  the  town  of 
RogersviUe  to  issue  coupon  bonds  to  an  amount  not 
exceeding  $2,500,  for  the  benefit  of  McMinn  Acad- 
emy. The  council  was  empowered  to  submit  the 
question  of  issuance  to  the  qualified  voters  of  the 
town  within  ninety  days  after  the  passage  of  the 
Act.  The  Act  was  approved  April  22,  1901.  An 
election  was  held  July  10,  1901,  and  the  proposi- 
tion carried  by  a  vote  of  sixty -four  for  and  six 
against  it.  On  April  17,  1901,  the  General  Assem- 
bly passed  an  Act  extending  the  provisions  and  op- 
erations of  the  Dortch  and  registration  laws  to  Rog- 
ersviUe and  other  towns  of  its  size  which  had  not 
previously   been   subject   to   these   laws. 

On  August  19,  1901,  the  bill  in  this  cause  was 
filed,  enjoining  the  issuance  of  the  bonds  on  the 
ground  that  the  election  was  illegal  because  not  held 
under  the  provisions  of  these  laws.  The  Chancellor 
held  the  election  legal.  The  Court  of  Chancery  Ap- 
peals held  it  illegal,  and  that  it  should  have  been 
held  under  the  Dortch  and  registration  laws,  and  the 
defendants  have  appealed,  and  present  the  single  ques- 
tion whether  the  election  should  have  been  held  under 
the  Dortch  and  registration  laws  or  under  the  elec- 
tion laws  existing  prior  to  April  17,  1901,  when 
these   laws   were    extended   to    RogersviUe.      The   con- 
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tention  is  that  no  general  registration  could  be  had 
under  law  until  August,  1901,  and  before  that  time 
the  ninety  day  limit  for  holding  the  election  fixed 
by  the  Act  would  expire;  that,  as  a  matter  of  fact, 
no  registrars  were  appointed,  and  the  machinery  of 
the  new  law  was  not  put  in  motion  until  after  the 
time  for  holding  the  election  had  expired,  and  it 
must  therefore  have  been  the  intention  of  the  Leg- 
islature that  the  election  should  be  held  under  the 
old   law. 

The  Court  of  Chancery  Appeals  answers  these  con- 
tentions by  saying  that  while  August  is  the  time 
appointed  for  general  registration,  still  the  law  pro- 
vides for  a  registration  of  voters  for  any  election  at 
any  time,  and  to  that  end  the  books  shall  be  kept 
open  for  three  days  for  such  registration,  and  close 
twenty  days  before  the  election,  and  the  registrars 
shall,  upon  personal  application  of  voters,  register 
such  voters  as  have  not  previously  registered,  and  re- 
register those  who  have  changed  their  residence,  and 
that,  under  these  provisions,  the  voters  could  haw 
been  registered  and  the  election  held  under  the  new 
law;  that  it  was  the  duty  of  the  commissioners  im- 
mediately on  the  passage  of  the  Act  to  appoint  the 
registrars,  and  their  failure  to  do  so  would  not  au- 
thorize  an   election    under   the   old   law. 

We  are  of  opinion  that  no  legal  election  could 
kilve  been  held  under  the  Dortch  and  registration 
laws  within  the  time  limited  by  the  Act,  of  ninety 
days  from  April    19.       The   registration  could  not  oc- 
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cur  until  August  thereafter.  The  provision  cited  by 
the  Court  of  Chancery  Appeals  for  opening  the  books 
for  three  days  before  any  election  is  designated  only 
to  supplement  the  general  registration,  and  let  in 
those  who  had  not  been  included  in  the  generaj  reg- 
istration or  had  changed  residence.  It  is  not  to  be 
presumed  that  the  Legislature  was  ignorant  or  un- 
mindful of  the  fact  that  no  election  under  the  new 
law  could  be  had  in  the  time  limited,  and  hence,  in 
providing  for  an  election,  it  must  have  been  intended 
that  such  election  should  be  held  under  the  law  pre- 
viously   in    force. 

We  are  of  opinion  that  the  Court  of  Chancery 
Appeals  was  in  error,  and  that  the  decision  of  the 
Chancellor  was  correct,  and  it  is  affirmed  and  decree 
of  the  Court  of  Chancery  Appeals  is  reversed.  Com- 
plainants  will    pay  all   costs. 
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McClung   V.    Colwell. 

{KtumuUe,      October  26,   1901.) 

1.  Corporations.    Pledges  of  shares  of  stocks. 

A  pledgee,  to  whom  shares  of  stock  have  been  assig'ned  and  de- 
livered as  collateral  security,  is  secure  against  the  pledgor  and 
his  creditor  without  transfer  of  same  on  the  books  of  the  cor- 
poration.    {Post,  p.  600.) 

Case  cited:  Parker  d.  Bethel  Hotel  Co.,  96  Tenn.,  274. 

2.  Same.     Same. 

A  pledgee  of  shares  of  stock  may  constitute  and  appoint  the 
pledgor,  in  whose  name  the  shares  stand  on  the  books  of  the 
company,  his  agent  to  sell,  exchange,  or  otherwise  dispose  of 
same  for  the  pledgee's  benefit.     (Post,  pp.  598,  599.) 

Cases  cited:  Johnson  v.  Smith,  11  Hum.,  400;  Wharton  v.  Laven- 
der, 14  Lea,  188;  Grange  Warehouse  Co.  v.  Owen,  86  Tenn.,  355. 

3.  Same.     Same. 

The  pledgor's  creditors  acquire  no  right  or  interest  by  attach- 
ment of  shares  of  stock  before  their  delivery  tu  the  pledgee, 
which  the  pledgor  had,  as  the  pledgee's  agent,  taken  in  ex- 
change for  other  pledged  shares,  under  an  agreement  that 
they  should  stand  in  the  room  and  stead  of  the  former  pledged 
shares,  even  though  the  shares  were  issued  and  stood  in  the 
pledgor's  name.     (Post,  pp.  593-WO.) 

Cases  cited:  Young  v.  South  Tredegar  Iron  Co.,  85  Tenn.,  189; 
Cates  V.  Baxter,  97  Tenn.,  447. 

4.  Resulting  Trust.    Applies  to  personalty. 

Where  shares  of  stock  are  issued  or  assigned  to  one  person  a 
trust  will  result  in  favor  of  another  person  who  advances  the 
consideration  in  whole  or  in  part.     (Post,  pp.  600-602.) 
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Cases  cited:  Sayles  u  Cox,  95  Tenn.,  579;  Arbuckle  v.  Elrkpat. 
rick,  98  Tenn..  221;  Cornick  v.  Richards,  3  Lea,  1;  Bank  v. 
Baker,  8  Hum.,  447. 


FROM    KNOX. 


Appeal    from    Chancery   Court    of    Knox    County. 
Joseph   W.    Sneed,    Ch. 

Green  &   Shields   for   McClung. 

*  Webb,    McClung   &   Baker  for   Colwell. 

McAlister,  J.  Comi)lainants,  as  creditors  of  B. 
S.  Colwell,  are  seeking  by  this  attachment  bill  to 
subject  to  the  satisfaction  of  their  claims  165  shares 
of  stock  in  the  Southern  Car  and  Foundry  Com- 
pany, standing  in  the  name  of  the  defendant,  B.  S. 
Colwell.  The  attachment  was  levied  on  the  stock 
while  in  the  hands  of  defendant,  W.  P.  Chamberlain, 
and  notice  of  the  attachment  given  to  Colwell  and  the 
Southern  Car  Company.  On  May  14,  1901,  J.  D. 
Case  intervened  in  said  cause  by  petition,  asserting 
title  to  said  stock  under  a  pledge  made  to  him 
by  defendant,  Colwell.  Case,  it  appears,  had  be- 
come  the  indorser  of  Colwell  on  notes  amounting  to 
$5,070,  and  to  indemnify  Case,  Colwell  had  deliv- 
ered to  him,  as  collateral  security,  ninety  shares  of 
the  preferred  stock  of  the  Lenoir  Car  Company, 
represented    by   nine    certificates    each    for    ten    shares. 

23  P— 38 
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Some  of  these  shares  Case  had  held  for  some  time 
prior  to  that  date.  All  of  these  certificates  had 
been  properly  indorsed  by  Colwell  and  delivered  to 
Case.  It  further  appears  that,  in  December,  1900, 
the  Lenoir  Car  Company  was  consolidated  with  the 
Southern  Car  and  Foundry  Company,  and  new  stock 
was  issued  by  the  Southern  Car  and  Foundry  Com- 
pany in  lieu  of  stock  of  the  Lenoir  Car  Company. 
The  Court  of  Chancery  Appeals  found  that  Col- 
well had  informed  Case  of  the  proposed  exchange, 
and  the  latter  agreed  that  the  stock  which  Case 
held  as  collateral  security  should  be  exchanged  for 
new  stock  in  the  Southern  Car  and  Foundry  Com- 
pany, into  which  the  Lenoir  Car  Company  had  be- 
come merged.  It  was  agreed  between  Colwell  and 
Case  that  the  165  shares  of  preferred  stock,  to  be 
issued  by  the  Southern  Car  and  Foundry  Company 
for  the  ninety  shares  in  the  Lenoir  Car  Company, 
would  be  turned  over  to  Case,  and  that  the  cash 
paid  as  dividends  on  the  old  stock  should  be  re- 
ceived by  Case.  It  was  then  agreed  that  Case 
should  turn  over  to  Colwell,  for  exchange,  the  old 
stock  which  the  former  held  as  collateral,  and  that 
in  effecting  the  exchange  Colwell  should  act  as  the 
agent  of  Case.  It  appears  that  at  this  time  the 
old  stock  was  standing  on  the  books  of  the  Lenoir 
Car  Company  in  the  name  of  Colwell,  never  having 
been  transferred,  but  the  shares  had  been  assigned  and 
indorsed  by  Colwell.  It  was  further  agreed  that 
the    new   stock    in    the    Southern    Car    Company   was 
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to  be  issued  in  Case's  name.  Case,  with  the  under- 
standing as  already  started,  turned  over  the  ninety 
shares  of  stock  in  the  Lenoir  Car  Company  to  Col- 
well for  exchange  for  the  new  stock.  One  hundred 
and  sixty-five  shares  of  preferred  stock  in  the  new 
company  were  then  issued  in  the  name  of  Colwell, 
covered  by  certificate  No.  49.  This  stock,  while  in 
the  hands  of  W.  P.  Chamberlain,  president  of  the 
new  company,  was  attached  in  this  suit  by  com- 
plainant, McClung  et  als.j  as  creditors  of  Colwell. 
The  Southern  Car  ^and  Foundry  Company  and  the 
Lenoir  Car  Company  had  no  notice  of  Case's  claim 
on  the  stock  at  the  time  of  the  attachment.  So 
that,  upon  this  statement,  the  legal  question  pre- 
sented is  the  superiority  of  the  claim  of  the  attach- 
ment  creditor   or   the   pledgee   of  the   stock. 

The  Court  of  Chancery  Appeals  held  that  the 
stock  in  the  Lenoir  Car  Company  had,  by  the 
pledge  and  arrangements  of  the  parties,  become  the 
property  of  Case;  that  the  certificates  of  stock  issued 
by  the  new  company  were  paid  for  by  the  surrender 
of  stock  of  the  old  company,  which  was  the 
property  of  Case,  and.  the  understanding  was  that 
title  of  these  new  certificates  or  shares  should  at 
once  vest  in  Case,  to  be  held  under  the  same 
arrangement  and  pledge  that  the  stock  of  the  old 
company  had  been  (held).  It  was  accordingly  held 
that,  in  contemplation  of  law,  the  title  to  the  new 
stock  passed,  as  between  Case  and  Colwell  and  the 
creditors   of    Colwell,    to   Case.       Second,    that   if    the 
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first  proposition  be  not  sound  the  new  stock  was 
impressed  with  a  resulting  or  constructive  trust,  by 
operation  of  law,  in  the  hands  of  Colwell,  and  that 
the  rights  of  Case  thereunder  were  superior  to  those 
of   attaching    creditors. 

Complainants  appealed,  and  their  first  assignment 
of  error  is  that  the  Court  of  Chancery  Appeals 
erred  in  holding  as  a  conclusion,  from  the  facts 
stated  in  their  opinion,  that  J.  D.  Case  turned  over 
the  stock  of  the  Lenoir  Car  Company  to  the  de- 
fendant, B.  S.  Colwell,  as  agent,  for  the  purpose 
of  having  the  Southern  Car  and  Foundry  Company 
stock  substituted  therefor.  Second,  that  said  Court 
erred  in  holding  that  the  principle  of  resulting  and 
constructive  trusts  applies  to  certificates  of  stock,  and 
that  the  stock  of  the  Southern  Car  and  Foundry  Com- 
pany was  impressed  with  such  a  trust  in  the  hands 
of  the  defendant,  Colwell.  Third,  that  said  Court 
erred  in  holding  that  the  rights  of  said  J.  D.  Case 
to  the  stock  of  the  Southern  Car  and  Foundry 
Company  were   superior  to  those  of   the  complainants. 

It  is  argued  on-  behalf  of  appellant  that  when 
complainants  attached  the  said  stock  of  the  Southern 
Car  and  Foundry  Company  it  was  standing  on  the 
books  in  the  name  of  the  defendant,  Colwell,  who 
was  the  ostensible  owner  of  it,  and  clothed  with  all 
the  indicia  of  title,  and  that  complainants'  right  to 
the  stock  under  its  attachment  cannot  be  defeated 
by  a  secret  pledge  or  agreement  between  the  debtor 
and   another   party.       Counsel   cite   in   support   of   this 
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position     Young     v.      South      Tredegar     Iron     Co.^     1 
Pickle,    189;  Gates   v.    Baxter,    13    Pickle,    447. 

It  is  conceded  in  the  case  at  bar  that  if  the 
new  stock  had  been  indorsed  to  Case,  or  if  its 
transfer  had  been  made  on  the  books  of  the  com- 
pany and  it  had  been  actually  delivered  to  him,  his 
title  would  prevail.  But  there  being  no  indorsement 
and  delivery  of  the  new  stock  to  Case,  and  no 
transfer  to  him  on  the  books  of  the  company,  his 
claim    is   subordinate   to   that   of   complainants. 

It  is  argued  that  there  was  simply  an  unper- 
formed executory  ao^reement  between  Col  well  and 
Case  that  the  new  stock  when  issued  should  be 
turned  over  to  Case.  It  is  insisted  that  this  agree- 
ment,  as  between  Colwell  and  Case,  was  valid,  but 
not  enforcible  as  between  Case  and  the  attaching 
creditors  of  Colwell.  In  a  word,  it  is  insisted  that 
as  between  the  parties  themselves  an  executory  con- 
tract of  pledge  is  good  without  manual  possession, 
but  as  to  those  acquiring  intervening  rights  in  remy 
without  notice  of  the  pledge,  the  pledgee,  who  has 
not  taken  full  possession,  generally  fails  to  gain 
precedence.       Schouler   on    Bailments,    Sec.    199. 

We  think  the  finding  of  the  Court  of  Chancery 
Appeals  on  the  facts  is  a  complete  answer  to  the 
position  assumed  by  counsel  for  complainant,  and 
that  the  cases  referred  to,  Young  v.  South  Tredegar 
Iron  Co,^  1  Pickle,  and  Gates  v.  Baxter^  13  Pickle, 
have  no  bearing  on  this  case.  That  Court  finds  as 
a   fact   that    the    old    stock    had    never   been    surren- 
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dered  by  Case,  but  was  simply  turned  over  to  the 
pledgor.  Col  well,  as  the  agent  of  Case.  Said  that 
Court  on  this  point,  viz.:  *'So  while  this  stock  was 
sent  to  the  debtor,  Colwell,  it  was  simply  sent  to 
him  as  agent  of  Case,  to  have  the  necessary  change 
effected,  and  the  stock  in  the  new  company,  pro- 
cured in  the  place  of  that  in  the  old,  to  be  surren- 
dered." That  Court,  continuing,  said,  viz.:  "So 
we  are  of  opinion  and  hold  that  when  Colwell  had 
the  certificates  of  stock  in  the  new  company  issued 
in  his  name  he  to  this  extent  violated  the  trust, 
but  he  could  not  by  this  act  change  the  legal  and 
equitable  rights  of  Case.  The  stock  in  the  new 
company  was  issued  for  that  in  the  old.  It  was 
paid  for  by  the  surrender  of  the  certificates  in  the 
old  company,  and  these  certificates  at  the  time  of  the 
surrender  were  the  property  of  Case;  both  the  legal 
title  and  equitable  right  and  interest  in  the  same  at 
that  time  rested  in  Case,  and  Colwell  was  merely 
an  agent  to  whom  these  certificates  of  stock  had 
been  transferred  for  this  special  purpose.  It  re- 
sults," said  that  Court,  "that  the  stock  in  the  new 
company,  although  the  certificates  were  issued  in  the 
name  of  Colwell,  and  although  the  legal  title  thereto 
may  be  said  to  have  rested  in  him,  it  was  in 
equity  the  property  of  Case,  and  was  held  by  Col- 
well  as   agent   and   trustee   for   Case." 

It  is  denied  by  counsel  for  complainants  that  the 
pledgor  may  act  as  agent  for  the  pledgee,  and  that 
to    permit   a    pledgor^ s    agency   to    be   set    up   against 
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attaching  creditors,  is  practically  to  dispense  with 
delivery  altogether,  and  thus  nullify  a  fundamental 
rule  of  bailment.  Citing  Schouler  on  Bailment,  Sec. 
193. 

We  are  unable  to  concur  with  counsel  in  this 
contention.  The  authorities  are  just  the  contrary. 
In  Kellogg  v.  Thompson^  142  Mass.,  76,  it  was  held 
that  if  property  is  delivered  by  the  pledgee  to  the 
pledgor  to  sell  or  dispose  of  as  his  agent,  and  ac- 
count to  him  for  the  proceeds  as  agreed  upon  be- 
tween them,  this  transaction  would  preserve  the 
pledgee's  title  in  the  property.  In  Thayer  v.  Dwighty 
104:  Mass.,  258,  it  was  hel(l  that  a  pledgee  does  not 
forfeit  his  pledge  by  allowing  the  pledgor  to  contract 
for  the  sale  of  the  property  in  his  own  name.  Jones 
on  Pledges,  Sees.  42-45;  Hai'Tiess  v.  Husselly  118 
U.  S.,  663.  (L.  Ed.,  285.)  In  White  v.  Piatt,  5 
Denio,  269,  it  was  held  that  where  promissory  notes 
are  pledged  by  the  debtor  to  secure  a  debt  the 
pledgee  acquires  a  special  property  in  them;  that 
property  is  not  lost  by  their  being  redelivered  to 
the  pledgor  to  enable  him  to  collect  them,  the  prin- 
cipal debt  being  still  unpaid.  Money  which  he  may 
collect  on  them  is  the  specific  property  of  the  cred- 
itors. It  is  deemed  collected  by  the  debtor  in  a 
fiduciary  capacity.  In  this  State  it  is  said  in  two 
cases  that  the  pledgor  himself  may  be  constituted 
the  agent  of  the  pledgee.  Jofuinon  v.  Smith,  11 
Hum.,  400;  Wlmrton  v.  Lavender,  14  Lea,  188; 
Gran^je   Witrehoicse    Co.    v.    Owen,    2    Pickle,    355. 
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Now,  as  we  have  already  seen,  the  original  stock 
in  the  Lenoir  Car  Company  had  been  legally  pledged 
to  Case  by  an  indorsement  in  blank  and  an  actual 
delivery  of  the  certificates.  The  transfer  and  assign- 
ment of  a  certificate  of  stock  in  a  corporation  either 
by  absolute  sale  or  by  way  of  pledge  or  security 
for  debt,  passes  to  the  vendee  or  pledgee  the  title 
thereto.  Parker  v.  Bet/iel  Hotel  Co.j  12  Pickle,  274. 
This  stock  so  transferred  to  Case  was  subsequently 
redelivered  to  Colwell,  as  the  agent  of  Case,  to  ex- 
change for  stock  in  the  Southern  Car  and  Foundry 
Company  under  an  agreement  that  the  new  stock 
should  be  issued  in  Case's  name.  Colwell  breached  his 
agreement  with  Case,  and  had  the  new  stock  issued 
in  the  name  of  Colwell.  But  this  did  not  affect 
the  title  of  Case.  If,  however,  this  were  not  so, 
the  new  stock  would  be  impressed  with  a  resulting 
trust  that  would  be  superior  to  the  rights  of  the 
creditors  of  Colwell.  It  has  been  argued  that  under 
our  decisions,  stock  in  a  corporation  is  not  personal 
property,  and  that  the  doctrine  of  resulting  trust  is 
inapplicable  to  such  property.  It  is  now  settled 
that  the  doctrine  applies  to  both  real  and  personal 
property.  Bispham's  Principles  of  Equity  (1st  Ed.), 
Sec.    80. 

In  Perry  on  Trusts,  Sec.  130,  the  author  says: 
*'The  rule  embraces  personal  property  as  well  as 
real  estate,  and  if  a  man  purchases  a  bond,  annuity, 
stock,  mortgage,  or  other  personal  interest  in  the 
name   of   a  third  person,   the    equitable   ownership   re- 
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suits  to  the  person  from  whom  the  consideration 
moves;  bat  it  is  said  that  a  resulting  trust  cannot 
be  set  up  in  personal  property  j}erlshable  in  its  na- 
ture." Citing  Union  Bank  v.  BaheVy  8  Hum.,  447. 
Pomeroy,  in  his  Equity  Jurisprudence,  Vol.  1,  8ec. 
1038,  says  the  doctrine  (resulting  trust)  in  all  its 
phases  applies  alike  to  personal  and  real  property. 
In  a  footnote  to  said  section,  the  following  is  stated, 
to  wit:  ''Where  a  bond  or  shares  of  stock  or  an- 
nuity, or  any  other  thing  in  action,  or  kind  of  per- 
sonal property  is  assigned  to  one  person  a  trust 
therein  will  result  in  favor  of  another  who  advances 
the  consideration  for  the  transfer  in  whole  or  in 
part."  Continental  National  Bank  v.  Weem^^  69 
Texas,  489,  S.  C.  5  Am.  St.  Rep.,  85.  See  also 
Saijles  v.  CoXy  95  Tenn.,  579;  ArhuckU  v.  Kirk- 
Patrick,    98   Tenn.,    221. 

There  is  nothing  in  any  of  our  decisions  which 
would  antaofonize  the  general  rule.  It  is  true  in 
many  of  our  cases,  stock  is  classified  among  choses  in 
action  {Young  v.  South  Tredegar  Iron  Co.,  1  Pickle, 
189),  but  in  Cornick  v.  Richanh,  shares  of  stock 
are  treated  as  personal  property.  In  Cate-^^  v.  Baxter, 
13  Pickle,  it  is  said  that  in  many  res{)octs  stock  is 
treated  as  tangible  personal  property,  but  still  it  is 
after  all  a  peculiar  species  of  property,  md  generis. 
By  the  Code  it  is  provided  that  stock  in  corpora- 
tions is  personal  property,  and  subject  to  levy  and 
sale   as   such.       However   it   is   classified,    it   is   of    the 


602  KNOXVILLE : 


McClung  V.  Colwell. 


nature  of  personal  property,  and  subject  to  the  rules 
governing   resulting   trusts   in  equity. 

Finally,  it  was  assigned  as  error  that  the  Chan- 
cellor refused  to  decree  a  sale  of  the  stock  herein, 
and  after  satisfying  the  claim  of  Case,  apply  the 
balance  in  payment  of  the  indebtedness  due  com- 
plainant. 

It  suffices  to  say  in  answer  to  this  assignment 
that  even  if  such  relief  were  allowable,  the  bill  was 
not  framed  for  such  purpose,  and  there  is  no  plead- 
ing which  would  warrant  such  a  decree.  The  decree 
of  the  Court  of  Chancery  Appeals  is  affirmed,  with 
costs. 


' 
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{Knoxville.       October    26,    1901.) 

1.  Bbnbvolbnt  Association.    Insurance,  2>y. 

The  certificate  issned  by  a  fraternal,  mutual,  beneTolent  associ- 
ation to  its  members,  promising,  upon  a  stipulated  considera- 
tion and  prescribed  conditions,  to  pay,  at  the  death  of  the 
member  in  good  standing,  a  definite  sum  to  the  beneficiary 
therein  named,  is  a  contract  of  insurance,  in  all  its  essential 
elements,  which  must  be  performed  in  good  faith  by  the  asso- 
ciation. This  contract  measures  the  right  of  the  member  and 
the  obligation  of  the  association,  and  will  be  enforced  by  the 
courts  according  to  its  terms.     (Post^  pp.  617-619.) 

2.  Same.    Same. 

A  clause  in  the  contract  of  insurance  entered  into  by  a  fraternal, 
mutual,  benevolent  association  by  which  the  insuring  member 
agrees  ''to  conform  in  all  respects  to  the  laws,  rules,  and 
usages  of  the  order  now  in  force,  or  which  may  hereafter  be 
adopted  by  the  same,"  does  not  reserve  to  the  association  the 
power  to  reduce,  by  amendment  of  its  by-laws  or  otherwise, 
without  the  insured's  consent,  the  amount  payable  on  his  cer- 
tificate. Such  by-law  is  ultra  vires  and  void.  The  contract, 
in  this  respect,  is  inviolable.  The  reserved  right  of  legisla- 
tion, under  such  contract,  is  one  of  preservation  and  not  of  de- 
struction of  the  insurance  contract.     {PosU  PP-  619-624.) 

Case  cited  and  distinguished:  K.  of  P.  v.  La  Malta,  95  Tenn.,  157. 
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Chas.   H.    Brown   for   Gaut. 

Wright  &  Frantz  and  A.  J.  Carr  for  American 
Legion   of   Honor. 

McAlister,  J.  The  question  presented  for  our 
decision  upon  the  record  is  in  respect  of  the  right 
of  a  benefit  association  to  reduce  the  amount  of  the 
insurance  certificate  issued  to  one  of  its  members 
after  the  contract  is  executed.  The  defendant  asso- 
ciation having  undertaken  to  enforce  such  a  claim  of 
right,  complainant  filed  this  bill  to  annul  the  by-law 
adopted  by  the  association  reducing  the  amount  of 
his  l)enefit  certificate,  and  to  have  his  status  as  a 
member   of   such    association   determined. 

The  controversy  grows  out  of  the  following  facts 
as  found  by  the  Court  of  Chancery  Appeals:  The 
defendant  is  a  fraternal,  mutual,  benevolent  society, 
one  of  whose  features  is  that  of  insurance  to  be 
paid  by  annual  assessment.  The  society  was  organ- 
ized under  the  laws  of  Massachusetts  in  the  year 
1878,  and  the  purposes  as  stated  in  its  charter,  are 
as   follows: 

"1.  To  unite  fraternally  all  persons  of  sound 
bodily  health  and  good  moral  character,  who  are  so- 
cially acceptable,  and  between  eighteen  and  sixty-five 
years  of   age. 

**2.  To  give  all  moral  and  material  aid  in  its 
power  to  its  members  and  those  dependent  upon 
thorn. 
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'*3.  To  educate  its  members  socially,  morally, 
and   intellectually. 

''4.  To  establish  a  benefit  fund  for  the  relief  of 
sick   and   disabled   members. 

'^5.  To  establish  a  benefit  fund  from  which,  on 
the  satisfactory  evidence  of  the  death  of  a  member 
of  the  order  who  has  complied  with  all  its  lawful 
requirements,  a  sum  not  exceeding  $5,000  shall  be 
paid  to  the  family,  orphans,  and  dependents,  as  the 
members   may   direct." 

The  order  is  governed  by  what  is  known  as 
the  Supreme  Council,  which  is  composed  of  its  oflS- 
cers  elected  bi-enially  from  its  members,  the  repre- 
sentatives from  Grand  Councils  and  Districts  and  Past 
Supreme  Commanders.  The  representatives  from  Grand 
Councils  and  Districts  are  elected  by  these  Grand 
Councils,  and  the  Grand  Councils  are  composed  of 
representatives  of  Subordinate  Councils  elected  by  the 
members   of   the   Subordinate   Councils. 

While  the  purposes  of  the  order  are  set  out  as 
above  shown  in  its  charter,  it  is  evident  that  the 
main  purpose  and  object  is  that  of  mutual  insurance, 
and  it  is  with  that  particular  feature  of  the  order 
that   this   case   deals. 

It  further  appears  that  complainant  applied  for 
membership  in  the  order  on  March  14,  1882,  and 
his  application  contained  a  clause,  as  follows:  ''I 
agree  to  make  punctual  payment  of  all  dues  and 
assessments  for  which  I  may  become  liable,  and  to 
conform    in     all    respects     to     the    laws,     rules,     and 
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usages    of    the    order    now   in    force,    or   which    may 
hereafter   be   adopted   by   the   same." 

At  'that  time  the  law  relative  to  the  payment  of 
death  benefits  appears  to  have  been  as  follows: 
<  <  Five  thousand  dollars  shall  be  the  highest  amount 
paid  by  this  order  on  the  death  of  a  member. 
This  sum  shall  be  [paid  on  the  death  of  every  sixth 
degree  member,  and  $4,000  on  the  death  of  every 
fifth  Jdegree  member,  $3,000  on  the  death  of  every 
fourth  degree  member,  $2,000  on  the  death  of 
every  third  degree  member,  $1,000  on  the  death  of 
every  second  degree  member,  and  $500  on  the  death 
of  every  first  degree  member;  Provided^  however, 
that  should  a  death  occur  when  one  assessment  on 
each  member  would  not  amount  to  over  $5,000, 
then  the  sum  paid  shall  be  a  proportionate  amount 
of  [one^  assessment  on  each  member  in  good  standing 
in  the  order  at  the  date  of  the  death,  according  to 
the  degree  of  the  deceased  member,  and  such  amount 
shall  ^^be  all   that   can    be.  claimed   by   any   one." 

The*  ^application  of  the  complainant  was  accepted, 
and  j  he  was  elected  a  member  of  the  order  and  a 
certificate  was  issued  as  follows:  <<This  certificate  is 
issued  to  companion  James  W.  Gaut,  a  member  of 
Pioneer  Council,  No.  34,  A.  L.  H.,  located  at 
Knoxville,  Tenn.,  upon  evidence  received  from  said 
council  that  said  companion  is  a  sixth  degree  con- 
tributor to  the  benefit  fund  of  this  order,  and  upon 
condition  that  the  statements  made  by  said  compan- 
ion   in    application    for    membership    in    said    council. 
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and  the  statement  certified  by  said  companion  to  the 
medical  examiner,  both  of  which  are  filed  in  the 
supreme  secretary's  office,  be  made  a  part  of  this 
contract,  and  upon  condition  that  the  said  companion 
complies  in  the  future  with  the  laws,  rules,  and 
regulations  governing  the  said  council  and  fund,  or 
that  may  hereafter  be  enacted  by  the  supreme  coun- 
cil to  govern  said  council  and  fund.  These  condi- 
tions being  complied  with,  the  Supreme  Council  of 
the  American  Legion  of  Honor  hereby  promises  and 
binds  itself  to  pay  out  of  its  benefits  to  James  W. 
Gaut's  estate  a  sum  not  exceeding  |5,000,  in  accord- 
ance with  and  under  the  provisions  of  the  laws  gov- 
erning said  fund,  upon  satisfactory  evidence  of  the 
death  of  said  companion  and  upon  the  surrender  of 
this  certificate;  Provided^  that  said  companion  is  in 
good  standing  in  this  order  at  the  time  of  death, 
and  provided  also  that  this  certificate  shall  not  have 
been  surrendered  by  said  companion  and  another 
certificate  issued  in  accordance  with  the  laws  of  this 
order.  In  witness  whereof  the  Supreme  Council  of 
the  American  Legion  of  Honor  has  hereunto  fixed 
the  seal  and  caused  this  certificate  to  be  signed  by 
its  supreme  commander,  and  attested  and  recorded 
by  its  supreme  secretary,  at  Boston,  Mass.,  this 
April    16,    1882." 

In  November,  1894,  the  complainant,  J.  W. 
Gaut,  made  an  application  to  the  Supreme  Council 
American  Legion  of  Honor  for  a  change  of  the  bene- 
ficiary,   and    there    was    issued    by    the   defendant   on 
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November  30,  1894,  a  benefit  certificate  for  five 
thousand  dollars,  payable  to  his  wife,  Sarah  J. 
Gaut.      This   certificate   reads   as  follows: 

**This  is  to  certify  that  James  W.  Gaut  having 
made  application  for  membership  to  Pioneer  Council 
No.  34,  American  Legion  of  Honor,  instituted  and 
located  at  Knoxville,  Tennessee,  and  passed  the  re- 
quisite medical  examination,  and  been  duly  initiated 
into  said  council,  and  this  certificate  is  ,issu€d  to 
said  companion  as  etndence  of  the  facts  in  it  con- 
tained^ and  is  a  statement  of  the  contract  existing 
between  said  companion  and  tlie  Supreme  Council  of 
the  American  Legion  of  Honor,  In  consideration  of 
the  full  compliance  with  all  of  the  by-laws  of  the 
Supreme  Council  of  the  American  Legion  of  Honor, 
now  existing  or  hereafter  adopted,  and  the  conditions 
herein  contained,  the  Supreme  Council  of  the  Ameri- 
can Le^jion  of  Honor  hereby  agrees  to  pay  Sarah  J. 
Gaut,  wife,  five  thousand  dollars,  upon  satisfactory 
proof  of  the  death,  while  in  good  standing  ujwn 
the  books  of  the  supreme  council,  of  the  companion 
herein  named  and  a  full  receipt  and  surrender  of 
this  certificate,  subject,  however,  to  the  conditions, 
restrictions   and   limitations   following: 

<*1.  That  all  statements  made  by  the  companion 
in  the  application  for  membership,  and  all  answers 
and  questions  contained  in  the  medical  examination 
are  in  all  res{)«cts  true  and  shall  be  deemed  and 
taken   to    be   express    warranties. 
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^'2.  That  said  companion  shall  have  paid  all  as- 
sessments called  within  the  time  and  in  the  manner 
required  by  the  by-laws  of  the  supreme  council  in 
force  at  the  time  of  the  issuance  of  this  certificate, 
or   as   the   same   may    be   hereafter   amended. 

"3.  That  all  moneys  which  the  supreme  council 
may  advance  against  this  certificate  by  way  of  relief 
benefit  to  the  companion  named  herein,  for  sick  and 
disability  benefits  under  existing  or  hereafter  enacted 
by-laws  and  regulations,  may  be  deducted  at  the 
death  of  the  companion  from  the  amount  payable  to 
the   beneficiaries    herein   named. 

*'4.  That  in  case  the  companion  shall  die  by 
his  own  hands  within  three  years  after  admission  to 
membership,  whether  sane  or  insane,  the  certificate 
shall  be  void,  and  no  liabilities  shall  exist  thereon. 
And  if  his  death  shall  be  by  his  own  hand  after 
three  years,  the  recovery  shall  only  be  had  for  such 
fractional  part  of  this  certificate  as  the  number  of 
years  the  companion  has  been  a  member  of  the  order 
bears  to  the  whole  number  of  yeai's  he  would  have 
been  had  he  lived  to  be  seventy  years  of  age,  plus 
fifty  per  centum  of  the  unpaid  balance.  If  death 
shall  occur  either  as  the  immediate  consequent  cause 
of  the  excessive  use  of  spirituous  liquors,  the  same 
fractional   rule   shall   apply. 

'*5.  That  this  benefit  certificate  is  issued  by  the 
supreme  council  and  accepted  by  the  companion  herein 
named,  for  himself  and  beneficiary,  upon  the  express 
condition   and   agreement  that   in  -case  of   any  false  or 

23  P— 39 
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fraudulent  statement  or  misrepresentation  or  violation 
of  any  of  the  covenants  herein  oontainod,  the  same 
shall   be  void. 

''In  witness  whereof,  the  Supreme  Council  of  the 
American  Legion  of  Honor  has  hereunto  affixed  its 
corporate  seal  and  caused  this  certificate  to  be 
signed/'  etc.  The  law  of  the  order  relative  to 
death   benefits,    at  that   time,   was  as  follows: 

''No.  61.  Three  thousand  dollars  shall  be  the 
highest  amount  paid  by  the  order  on  the  death  of 
a  member.  This  sum  shall  be  paid  on  the  death  of 
every  member  holding  a  certificate  for  $3,000,  and 
$2,000  on  the  death  of  every  member  holding  a  cer- 
tificate for  that  amount,  and  $1,000  on  the  death  of 
every  member  holding  a  certificate  for  that  amount. 
Provid<^d^  however,  that  nothing  herein  contained  shall 
be  construed  to  in  any  wise  impair  the  obligation  of 
any  benefit  certificate  heretofore  issued  for  a  larger 
or  smaller  amount  than  that  authorized  by  the  pro- 
visions  of   this   law." 

In  1899,  said  law  was  amended  so  as  to  read  as 
follows:  "Two  thousand  dollars  shall  be  the  hiorhest 
amount  paid  by  the  order  on  the  death  of  a  mem- 
ber. This  sum  shall  l)e  paid  on  the  death  of  every 
member  holding  a  certificate  for  $2,000,  and  $1,000 
on  the  death  of  every  member  holding  a  certificate 
for  that  amount,  and  $500  on  the  death  of  every 
memY)er  holding  a  certificate  for  that  amount;  pro- 
vided, however,  that  nothing  herein  contained  shall 
be  constnieil    to    in  any  wise    impair    the  obligation  of 
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any  benefit  certificate  heretofore  issued  for  a  larger 
or  smaller  amount  than  that  authorized  by  the  pro- 
visions of   this   by-law." 

At  a  meeting  of  the  supreme  council  of  the 
order,  held  in  1899,  a  by-law  similar  to  the  one 
now  attacked,  which  proposes  to  affect  all  certifi- 
cates, whether  issued  before  or  after  the  passage  of 
the  by-law,  was  passed,  but  it  was  left  to  the  ex- 
ecutive committee  to  say  whether  it  should  be  pro- 
mulgated, and  that  committee  decided  to  refer  it 
back  to  the  session  of  1900,  to  determine  whether 
it  should  be  promulgated,  and  on  August  21  and 
22,  1900,  the  supreme  council,  at  its  fourteenth 
regular  session,  at  Atlantic  City,  N.  J.,  among 
other  business  transacted,  passed  the  by-law  which 
is  now  attacked,  and  which  reads  as  follows:  '*Two 
thousand  dollars  shall  be  the  highest  amount  paid 
by  the  order  on  .the  death  of  a  member  upon  any 
benefit  certificate  heretofore  or  hereafter  issued. 
This  sum  shall  be  paid  upon  the  death  of  every 
member  holding  a  benefit  certificate  of  $2,000  or 
over,  and  $1,000  on  the  death  of  every  member 
holding  a  certificate  for  that  amount,  and  $500  on 
the  death  of  every  member  holding  a  benefit  cer- 
tificate for  that  amount;  Provided,  that  if  at  the 
death  of  said  member  one  full  assessment  upon  each 
of  the  members  of  the  order  will  not  amount  to 
the  full  sum  of  $2,000,  then  the  amount  to  bo  paid 
to  the  beneficiaries  of  said  deceased  member  shall 
not   exceed   the   amount    collected    by   said    assessment 
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if  said  member's  benefit  certificate  is  for  $2,000; 
one- half  the  amount  if  the  benefit  certificate  is  for 
$1,000;  one  quarter  of  the  amount  if '  the  benefit 
certificate  is  for  $500,  and  provided  that  the  face 
value  of  the  benefit  certificate  shall  be  paid  so  long 
as  the  emergency  fund  of  the  order  has  not  been 
exhausted,  and  provided  that  said  member  shall,  at 
the  time  of  death,  be  a  member  of  the  order  in 
good  standing,  and  shall  have  complied  with  all  the 
laws,  rules,  and  regulations  of  the  order  as  they 
now  are,  or  as  they  may  hereafter,  from  time  to 
time,    be   altered   or   amended." 

We  do  find  as  a  fact  that  the  by-law  in  ques- 
tion was  adopted  in  good  faith  by  the  supreme 
council,  and  under  the  belief  that  it  was  for  the 
general  interest  of  the  order,  and  under  the  belief 
that  if  this  measure  was  not  taken  the  dissolution 
of  the  order  would  be  the  inevitable  result.  We 
cannot  say  positively  that  their  judgment  upon  this 
subject  was  infallibly  correct.  The  matter  had  been 
under  discussion  for  some  two  years,  and  it  was 
clear  that  the  existinor  conditions  were  verv  dam- 
aging  to  the  order,  and  that  it  was  necessary  that 
something  should  be  done  to  avoid  further  with- 
drawals and  to  establish  a  more  equitable  relation 
between   the   members. 

As  shown  by  the  testimony  of  the  witnesses,  the 
order  had  been  reduced  from  a  membership  of  some 
67,000  to  the  neighborhood  of  12,000,  and  the  cer- 
tificates  of    members   in   class    six    were    rapidly   ma- 
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taring  by  death,  and  drawing  from  other  members 
amounts  largely  out  of  proportion  to  the  amounts 
contributed  by  this  class  to  liquidate  these  claims. 
So  it  certainly  appeared  that  something  had  to  be 
done. 

We  cannot  say  that  no  other  steps  might  have 
been  taken  to  relieve  the  situation,  nor  can  we  find, 
as  a  fact,  that  if  this  law  had  not  been  passed  a 
dissolution  of  the  corporation  would  inevitably  have 
resulted.  It  would  seem  probable  that  such  would 
have  been  the  result,  and,  as  we  say,  it  is  appar- 
ent that  the  legislative  council  so  believed,  and  we 
are  not  prepared  to  say  that  their  judgment  on  this 
matter   was   erroneous. 

The  Chancellor  sustained  the  bill,  declaring  said 
by-law  No.  55  ultra  vires,  unreasonable,  null  and 
void,  ordered  complainant  reinstated  in  the  order  as 
a  member  in  good  standing,  and  in  the  alternative 
awarded  a  reference  for  damages.  The  Court  of 
Chancery  Appeals,  by  a  majority  opinion,  reversed 
the  decree  of  the  Chancellor,  and  dismissed  the  bill, 
but  held  that  the  complainant  had,  by  his  tender, 
preserved  his  rights  to  membership  to  the  extent  of 
his  $2,000  certificate,  and  taxed  the  defendant  with 
one-half   of   the   costs. 

Complainant  appealed,  and  assigns  a3  error  the 
holding  of  the  Court  of  Chancery  Appeals  that  the 
by-law  No.  65,  reducing  the  benefit  certificate  of 
complainant,  was  valid.  It  is  stated  in  the  prevail- 
ing  opinion   of    the   Court   of    Chancery   Appeals   that 
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the  majority  are  constrained  in  reaching  their  con- 
clusion by  the  opinion  of  this  Court  in  Supreme 
Lodge  Knights  of  Pythian  v.  La  Malta^  95  Tenn.,  157. 
In  that  case,  the  certificate  was  in  a  benevolent  fra- 
ternal insurance  order,  as  in  this  case.  The  reser- 
vation in  the  application,  certificate,  and  by-laws  was 
in  almost  exactly  the  same  language  as  in  this  case. 
When  Schuman,  the  deceased  member,  became  a 
member  of  the  order,  there  was  no  by-law  making 
void  benefit  certificates  where  the  deceased  came  to 
his  death  by  his  own  hand,  whether  sane  or  insane. 
After  he  became  a  member,  and  before  his  death, 
such  a  by-law  was  passed,  or  attempted  to  be 
passed.  Mr.  Justice  Caldwell,  speaking  for  the  Court 
in  that  case,  said:  ^^His  written  application  for  mem- 
bership in  the  endowment  rank  contains  this  state- 
ment: *I  hereby  agree  to  conform  to  and  obey  the 
laws,  rules,  and  regulations  of  the  order  governing 
this  rank  now  in  force  or  that  may  hereafter  be 
enacted,  or  submit  to  the  penalties  therein  contained.^ 
And  the  certificate  of  membership  recites  upon  its 
face  that  the  consideration  upon  which  it  is  issued 
is,  among  other  things,  the  full  compliance  by  Schu- 
man with  all  the  laws  governing  this  rank  now  in 
force  or  that  may  hereafter  be  enacted.  These  stip- 
ulations in  the  application  and  certificate  were  bind- 
ing upon  Schuman  while  he  lived,  and  they  are 
equally  binding  upon  the  plaintiffs  since  his  death." 
This  Court  said  in  that  case:  ''The  fact  that  its 
enactment   was   subsequent   to   the   date   of   his   certifi- 


SEPTEMBER  TERM,   1901.  615 

Oant  i;.  American  Legion  of  Honor. 

oate  is  rendered  unimportant  by  the  stipulations  in 
the  application,  and  in  the  certificate  itself,  whereby 
he  bound  himself  irrevocably  to  full  obedience  and 
Hubmission  to  all  legislation  then  in  existence  or 
thereafter  enacted  for  the  government  of  the  endow- 
ment rank  of  which  he  was  uecoming  a  member. 
Those  stipulations,  however,  though  in  the  broadest 
terms,  must  be  construed  as  relating  to  and  em- 
bracing only  such  laws  as  the  order  had  the  legal 
right  to  make,  and  as  it  should  make  in  a  legal 
and  binding  form.  Supreme  Lodge  Knights  of  Pyth- 
ias  v.    La  Malta^    95   Tenn.,    100. 

Judge  Wilson,  in  his  dissent  from  the  opinion  of 
the  majority,  differentiated  this  case  from  the  La 
Malta  case,  and  expressed  the  opinion  that  said  by- 
law No.  55  is  inoperative  and  void.  We  quote  at 
length  from  the  very  able  and  forcible  opinion  of 
Judge    Wilsjn   as   follows,    to   wit: 

''At  the  time  complainant  joined  or  became  a 
member  of  the  defendant  association,  he  agreed  to 
abide  by  all  its  laws  in  existence,  or  that  might 
thereafter  be  enacted.  Some  year  or  more  ago,  the 
association,  or  those  representing  it  in  its  supreme 
legislative  body,  enacted  a  law  to  the  effect  that  it 
would  not  pay,  upon  the  death  of  any  member,  a 
sum  in  excess  of  $2,000  to  his  beneficiaries.  In 
other  words,  the  association  proposed  by  the  legis- 
lation, or  by-laws,  enacted  by  it  to  cut  down  all 
outstanding  policies,  or  certificates,  previously  issued 
by   it   to    members,    calling    for    the    payment   of   over 
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$2,000.  It  claims  the  right  and  power  to  do  this, 
under  the  provision  of  its  law  in  existence  at  the 
time  complainant  joined  it,  and  which  was  incorpo- 
rated in  the  certificate  issued  to  him,  whereby  and 
whereunder  members  agreed  to  abide  by  all  the  laws 
then  in  force,  or  that  might  thereafter  be  enacted. 
Complainant  had  paid  into  the  benefit  fund  of  the 
association  before  this  proposed  abatement  of  his 
policy,  or  benefit  certificate,  something  over  $4,000. 
He  objected  to  this  legislation,  as  it  is  called,  and 
tendered  his  assessments,  as  before,  upon  the  basis 
of  his  insurance  being  $5,000.  The  association  re- 
fused to  receive  the  tender,  saying  that  it  would  re- 
ceive assessments  upon  the  basis  of  his  policy,  or 
certificate,  for  $2,000.  His  bill  was  filed  to  com- 
pel the  association  to  recognize  him  as  a  member  en- 
titled to  have  his  beneficiary  paid  $5,000  at  his 
death,  provided  he  still  continued  to  comply  with  the 
laws  of  tne  order  in  respect  to  the  payment  of  as- 
sessments, dues,  etc.,  and  to  have  a  decree  fixing  his 
status   in    the   association. 

The  case  of  KnlghU  of  Pythias  v.  La  Malta,  95 
Tenn.,  is  supposed  to  control  this  case.  That  case 
simply  held  that,  as  the  member  joined  the  order 
and  became  a  member  of  its  endowment  rank,  under 
the  laws  governing  it  at  the  time  he  joined,  and 
such  others  as  might  be  enacted  in  the  future  for 
its  government,  it  was  competent  for  the  order,  by 
a  properly  enacted  by-law,  to  incorporate  into  all 
benefit  certificates,   whether  issued   before  or  after  the 
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passage  of  the  by-law,  what  is  known  in  insurance 
law  as  the  suicide  clause.  That  is,  a  clause  forfeit- 
ing all  rights  under  the  certifir^ate  if  the  holder  kills 
himself,  whether  sane  or  insane  at  the  time.  It  is 
not  my  purpose  here  to  controvert  the  correctness 
of  the  holding  in  the  La  Malta  case.  Nor  is  it 
my  purpose  to  argue  against  the  proposition,  abund- 
antly established  by  a  number  of  well  considered 
cases,  that  benevolent  beneficial  assessment  associa- 
tions that  carry  in  their  charters,  or  articled  pur- 
poses, a  feature  insuring  their  members  upon  pre- 
scribed conditions,  have  the  right,  when  it  is  re- 
served, to  change  or  modify  existing  laws  for  their 
government,  and  that  such  changes  or  modifications 
in  their  existing  by-laws  may  go  to  the  extent  of 
materially  altering  its  methods  of  conducting  its  busi- 
ness or  increasing  the  burdens  upon  its  insured  mem- 
bers, provided  they  are  reasonable.  These  changes, 
or  modifications,  all  range  themselves,  or  ought  to 
range  themselves,  in  the  general  field  of  what  is 
best  to  promote  the  welfare  of  the  mutual  associa- 
tion, and  of  the  best  means  and  methods  of  en- 
abling it  to  meet  the  purpose  of  its  existence  and 
carry  out  its  contracts.  That  when  an  association 
of  the  character  and  aim  of  the  defendant  issues  a 
certificate  to  a  member  promising  to  pay  at  his 
death  in  good  standing  in  it,  a  definite  sum  to  his 
named  beneficiary,  it  enters  into  a  contract,  in  all 
its  essential  elements,  of  insurance  with  him,  is  set- 
tled   by   an    overwhelming    weight    of    authorities    in 
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this  country.  State  v.  Merchant^^  etc.^  Exchange  aSo- 
eufy^  72  Mo.,  146;  Commmiwealth  y.  Wetherbeej 
105  Mass.,  149;  State  v.  Live  Stocky  etc.j  Asso.^ 
16  Neb.,  549;  Minor  v.  Michigan ^  etc.,  Asso.j  63 
Micb.,  338;  Prenibyterian^  etc.^  Fund^  v.  Allen  ^  106 
Ind.,  594;  National  Mutual  Aid  Society  v.  Impold^ 
101  Pa.  St.,  Ill;  BankerH^  etc,^  Mutual  Benefit 
Ami,  V.  Stapp,  77  Tex.,  617  (S.  C,  19  Am.  St 
Rep.,  772),  and  full  note  wbere  above  cases  are 
cited.  See  also  Block  v.  Mutual  etc.y  Asso.^  52 
Ark.,  201  (S.  C,  20  Am.  St.  Rep.,  166),  and 
cases    cited. 

^«The  doctrine  of  these  cases,  and  I  think  the 
correct  doctrine,  is  that  when  the  courts  are  invoked 
in  respect  to  the  insurance  enga(2:ement8  of  these 
associations,  the  contract  measures  the  rights  of  the 
one  and  the  obligation  of  the  other  party,  and 
relief  must  he  granted,  if  at  all,  according  to  its 
terms.  Niblack  on  Mutual  Benefit  Societies,  Sees. 
163,  164,  165;  Bacon  on  Benefit  Societies,  Sec,  304; 
Holland  v.  Tayloty  11  Ind.,  125;  Union  Mutxixd 
Ammo  v.  Montgomery^  70  Mich.,  587  (S.  C,  14 
Am.    St.    Rep.,    519,    note,    and   cases  cited). 

''The  argument  is,  as  I  understand  it,  that  while 
the  contract  measures  the  rights  of  the  one  and  the 
ol)ligation  of  the  other  party  to  it,  the  contract  is, 
in  fact,  what  the  association  sees  proper  to  make  it 
by  its  subsequent  legislation,  provided  that  legisla- 
tion is  enacted  in  good  faith  and  under  an  honest 
belief    that    the    pressure    of     necessity    requires    it. 
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Expressed  in  the  briefest  form,  this  seems  to  me 
to  mean,  if  it  means  anything  practical,  that  these 
associations,  under  the  reservation  of  the  right  to 
change  their  by-laws,  can,  if  they  honestly  deem  it 
necessary  to  the  perpetuation  of  their  existence,  re- 
pudiate their  insurance  contracts  with  their  old  mem- 
bers, who  have  paid  premiums  or  assessments  for 
years,  and  who,  being  on  the  brink  of  the  grave, 
in  the  ordinary  and  general  course  of  nature  are 
too  old  to  get  insurance  elsewhere.  It  will  not  do 
to  say  that  the  defendant,  in  the  new  by-law  it  in- 
terposes here,  is  not  proposing  the  repudiation  of 
its  contract  of  insurance  with  the  complainant.  If 
it  can  cut  down  his  policy  from  $5,000  to  $2,000 
by  the  legislation  or  by-law  passed  a  year  or  more 
ago,  it  can  next  year,  under  the  stress  of  neces- 
sity, in  what  it  may  honestly  deem  best  to  prolong 
its  existence  (matters  which,  from  the  very  nature 
of  its  organization,  its  governing  body  must,  if  not 
finally,  primarily,  determine)  cut  it  down  to  $1,000, 
aud  thereafter  to  $500,  and  thereafter  in  succession 
to  a  dollar  or  a  cent.  Neither  will  it  do  to  say, 
in  ray  opinion  that  the  by-law  in  question  was  legit- 
imately adopted,  under  the  right  reserved  by  the 
association  at  the  time  complainant  joined  it,  to  pass 
such  legislation  or  by-laws  as  it  deemed  essential  to 
promote  the  welfare  of  the  order;  in  other  words, 
as  I  view  the  case,  neither  complainant  nor  the 
association,  when  he  joined  it,  agreeing  to  abide  by 
the    laws    then   in    force   or    that   it    might    thereafter 
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enact,  contemplated,  expected,  anticipated,  or  be- 
lieved, that,  by  virtue  of  this  agreement  on  his 
part,  it  had  the  right  or  power  to  change,  impair, 
or  practically  repudiate  the  contract  of  insurance  it 
made  with  him.  The  reserved  right  of  legislation, 
with  respect  to  its  by-laws,  agreed  to  by  complain- 
ant, meant,,  in  fact  and  in  contemplation  of  law,  or 
ought  to  be  held  by  the  courts  to  have  meant,  in 
order  to  preserve  any  regard  for  the  obligation  of 
the  insurance  contracts,  that  it  could  pass  by-laws 
changing  the  method  of  doing  its  business,  levying 
and  collecting  premiums  or  assessments  from  its  in- 
sured members,  and  onerating  them  with  additional 
reasonable  duties  or  burdens  for  the  preservation  of 
their  contracts.  To  express  the  idea  in  a  different 
form,  the  reserved  right  of  legislation  was  one  of 
preservation  and  not  one  of  destruction  of  its  insur- 
ance contracts.  The  La  Malta  case  does  not  stand  in 
opposition  to  these  views.  All  that  case  held,  rele- 
vant to  the  question  here,  is,  that  subsequent  legis- 
lation of  the  Pythian  order  incorporating  the  suicide 
clause  into  the  benefit  certificates  it  had  issued,  and 
that  it  expected  thereafter  to  issue  to  members  of 
its  endowment  rank,  was  valid  legislation.  The 
argument  is,  if  legislation  of  these  orders  providing 
that  the  self-destruction  of  a  member,  whether  sane 
or  insane,  is  valid  as  to  members  joining  the  order 
before  the  passage  of  such  legislation,  it  follows  that 
the  legislation  changing  the  contract  of  insurance, 
radically    cutting    it    down,     made    with    members,    is 
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also  valid.  The  argument  invalves  not  only  a  non 
sequitxiry    but   assumes   the   question   under   debate. 

* '  Legislation  avoiding  contracts  of  the  character  in 
review,  in  consequence  of  acts  of  the  assured,  whether 
he  be  sane  or  insane,  is  jurisdictionally  different 
from  legislation  that  radically  impairs,  changes,  and 
lessens  the  money  contract  obligation  of  the  associa- 
tion, and  that,  too,  without  basing  it  upon  any  act 
or  conduct  of  its  assured  member.  One  is  legisla- 
tive alteration,  impairment,  and  repudiation  of  the 
contract  by  the  will  and  judgment  of  the  association 
alone. 

*'We  think  these  views  are  sound  and  impose  a 
proper  limitation  upon  the  authority  of  benefit  asso- 
ciations to  pass  by-laws  under  the  reserved  powers 
of  the  contract.  Other  Courts  have  reached  the 
same   conclusion   in   passing   upon   similar   by-laws. 

''In  the  case  of  KnlghU  Templar  and  Maaon^s  Life 
Indemnity  Co,  v.  Jarman^  104  Fed.  Rep.,  628,  it 
appeared  that  the  application  of  Jarman  for  mem- 
bership in  the  order  contained  the  following,  viz.:  'I 
further  agree,  if  accepted,  to  abide  by  the  constitu- 
tion, rules,  and  regulations  of  the  company  as  they 
now  are,  or  may  be  constitutionally  changed  here- 
after.' The  laws  of  the  company  were  afterwards 
amended,  which  reduced  the  amount  of  indemnity  se- 
cured  by  Jarman's   policy.       The  Court  said  : 

'''In  the  second  place,  we  observe  that  it  is  not 
a  reasonable  interpretation  of  the  clause  above  quoted 
from   the    application    that   the    applicant    intended   to 
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assent  in  advance  to  any  changes  in  its  constitution 
and  by-laws  which  the  company  saw  fit  to  make, 
even  if  they  reduced  the  amount  of  indemnity  which 
the  company  had  promised  to  pay  in  the  event  of 
his  death,  and  thereby  lessen  the  value  of  his  policy. 
He  was  to  occupy  a  dual  relation  to  the  company; 
first,  as  one  of  its  members;  second,  as  any  other 
individual  having  a  contract  with  it.  In  the  former 
relation,  he  was  willing  to  be  bound  by  any  lawful 
amendment  to  the  company^ s  constitution  and  by-laws 
that  the  members  collectively  saw  fit  to  adopt,  which 
concerned  the  government  of  the  corporation  or  the 
mode  of  transacting  its  business,  and  did  not  impair 
any  of  the  essential  provisions  of  the  contract.  He 
probably  foresaw  that  in  the  course  of  time  the 
company  might  find  it  expedient  to  make  some 
changes  in  its  methods  of  corporate  government,  or 
in  the  mode  of  transacting  its  business,  or  in  its 
rules  of  discipline;  and  he  doubtless  intended  to  as- 
sent to  all  amendments  of  the  constitution  and  by- 
laws which  were  framed  for  that  purpose,  and  would 
not  deprive  him  of  any  substantial  right  or  benefit 
secured  by  his  policy.  It  is  not  reasonable,  how- 
ever, to  suppose  that  he  intended  to  agree  in  advance 
that  the  company  might  at  any  time  reduce  the 
promised  indemnity  to  any  sum  which  it  found  it 
convenient  to  pay.  The  liberal  indemnity  that  was 
promised  by  the  policy  as  first  drawn  may  have  been 
and  probably  was  the  inducing  cause  which  led  Jar- 
man   to  become  a  member  of  the  defendant  company. 
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and   it   would    be    unreasonable    to    infer    that  he   in- 
tended  to  agree    that  after    he   had   paid    assessments 
upon   his    policy   for  a    period   of    years,    the   consid- 
eration that  had   induced   him  to  pay  the  same  might 
be   withdrawn   in   w/wle    or  in   part  without   his   con- 
sent.     The   record   contains   no  evidence   that    the  de- 
ceased  member   voted   for   any   of  the  amendments  in 
question   or   was  aware   of    their    adoption  during   his 
lifetime.       And   even   if   it   did    appear   that   he   voted 
for   the    amendments    and   was    aware   of    their  adop- 
tion,   the    presumption   would    be    that    he   did    so   in 
the  belief  that  the  amendments  operated  prospectively, 
and    not    retrospectively,     upon    antecedent    contracts. 
All   contracts,    notwithstanding   the   general  words  and 
phrases   which    they    may   contain,    should    receive    an 
interpretation   which    will    accord   with    the    presumed 
intention    of     the    contracting    parties,    and     will    not 
work   an    injustice    or    lead    to    absurd    consequences. 
UnUed    States    v.    ICirbi/,    7    Wall.,    482;     Church    of 
Holy   Trinity  v.    United  States,    143   U.    S.,  457,   461; 
S.  C.  Sup.  Ct.,   511;    361  Ed.   226;    Insurance  Co.  v. 
Kearney,    36   C.    C.    A.,    265;   S.  C.   94    Fed.,    314. 

'*  *  Applying  that  rule  of  interpretation,  we  are  un- 
able to  give  to  the  clause  found  in  Jarman's  appli- 
cation a  construction  that  would  enable  the  defend- 
ant company  by  a  simple  amendment  to  its  consti- 
tution or  by-laws  to  repudiate  a  stipulation  contained 
in  the  policy,  which,  in  the  estimation  of  the  pol- 
icy holder,  most  likely  gave  to  it  its  chief  value. 
The   views  we   have  expressed    are  in  accordance   with 
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the  conclusion  heretofore  reached  by  several  other 
Courts,  including  the  trial  Court,  with  respect  to  the 
same  or  kindred  questions.  Hah  v.  Unimi^  168  Pa. 
St.,  377  (S.  C.  31  Atl.,  1066);  WiM  v.  Grand 
Lodge,  22  Or.,  271  (S.  C.  29  Pac,  610);  Wh^^ehr 
V.  Union,  92  Hum.,  277  (S.  C.  36  N.  Y.  Supp., 
734);  Orm\d  Lodge  v.  Sater,  44  Mo.  App.,  445,  463; 
Voight  V.  Kersten,  164  111.,  314  (S.  C,  46  N.  E., 
643;  Startling  v.  Supreme  Council,  108  Mich.,  140 
(S.  C,  66  N.  W.  P.,  340);  Smith  v.  Supreme 
Lodge,  83  Mo.  (not  yet  reported,  and  cases  there 
cited).'" 

We  may  add  in  conclusion  that  the  motives  which 
led  to  the  enactment  of  this  by-law  are  wholly  im- 
material, nor  is  the  reasonableness  of  the  by-law  a 
factor  in  the  decision  of  the  case.  As  we  view  the 
record,  it  presents  simply  a  question  of  power  on 
the  part  of  the  association,  and  being  of  the  opin- 
ion that  the  passage  of  the  law  was  %dtra  tnres, 
other   considerations   are    immaterial. 

It  results  that  the  decree  of  the  Court  of  Chan- 
cery Appeals  will  be  reversed  and  the  decree  of  the 
Chancellor   affirmed. 
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Templeton  V.   Mason. 

{Knoxville.      October   26,    1901.) 

1.  Attachment.    Plea  in  abatement. 

The  cause  for  an  original  attachment  averred  in  a  bill,  e.  {/., 
fraudulent  disposition  of  property  by  the  defendant,  cannot 
be  put  at  issue  by  answer,  but  only  by  plea  in  abatement.  It 
is  otherwise  if  the  bill  is  framed  under  {  6097,  Shannon's  Code, 
to  set  aside  the  fraudulent  disposition  of  the  defendant's  prop- 
erty and  subject  it  to  his  debts.     {Post^  pp.  626  632.) 

Code  construed:  J  6097  (S.);  J  5031  (M.  &  V.);  J4288  (T.  &  S.). 

Cases  cited:  August  v.  Seeskind,  6  Cold.,  172;  Foster  v.  Hall,  4 

Hum.,  346;  Brooks  u  Gibson,  7  Lea,   271;  Pace  v.  Plumlee,  2 

Shann.  Cas.,  55;  Cheatham  v.  Pierce.  89  Tenn.,  668;  Tar  box  v. 

Tonder,   1  Tenn.   Ch.,   163;   Greene  v.  Starnes,  1    Heis.,   582; 

Renkert  i;.  Elliott,  11   Lea,  246;   Epperson  i;.   Robertson,  91 

Tenn.,  413;  House  v.  Swanson,  7  Heis.,  34;  Isaacks  v.  Edwards, 

7  Hum.,  468;  Kendricks  v.  Davis,  3  Cold.,  524;  Boyd  v,  Martin, 
9  Heis.,  386. 

2.  Same.     Same. 

The  statute  authorizing  the  making,  by  answer,  of  any  defense 
that  does  not  go  to  the  jurisdiction  does  not  enable  a  defend- 
ant to  put  in  issue  the  cause  averred  in  the  bill  for  an  original 
attachment  otherwise  than  by  plea  in  abatement.  {Post^  pp. 
629-632.) 

Code  construed:  ?  6128  (S.);  §  5061  (M.  &  V.);  J  4318  (T.  &  S.). 

3.  Same.     Sams. 

Nor  does  the  statute  requiring  summons  to  issue  in  original  at- 
tachment cases  change  the  rule  that  the  cause  for  attachment 
stated  in  the  bill  must  be  put  at  issue  by  plea  in  abatement. 
{Post,  PP-  629-632.) 

Cases  cited:  Bivinst;.  Mathews,  7  Bax.,  256;  Bank  v.  Foster,  90 
Tenn.,  735;  Robb  v.  Parker,  4  Heis.,  59. 
23P— 40 
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4.  Same.     Of  right  of  redemptioru 

A  debtor's  right  of  redemption  in  land  is  subject  to  attachment. 
A  creditor,  even  by  judgment,  is  not  compelled  to  pursue  the 
statutory  remedy  where  there  has  been  a  fraudulent  disposi- 
tion of  the  property,  and  that  course  would  lead  to  mnltiplicity 
of  suits.     (Post,  pp.  632-634,) 

Cases  cited:  Weakley  v.  Cockrill,  6  Lea,  272;  Herndon  v.  Pickard, 
5  Lea,  702;  Ewing  v.  Cook,  85  Tenn.,  332. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    G.    Kyle,    Ch. 

Templeton   &   Carlock   for   Templeton. 

Lucky,     Sanford    &    Fowler    for   Mason. 

McAlistbr,  J.  This  is  an  attachment  bill  to 
impound  certain  property  of  defendants,  and  subject 
it  to  the  satisfaction  of  complainant's  jud^^ment. 
Complainant  prayed  that  a  decree  be  rendered  in 
his  favor  against  P.  S.  Mason,  Sr.,  for  the  judg- 
ment set  out  in  the  bill;  that  writs  of  attachment 
issue  to  Knox,  Boane,  and  Cumberland  counties,  to 
be  levied  upon  all  the  legal  and  equitable  rights  and 
interests  of  the  said  P.  S.  Mason,  Sr.,  and  especially 
upon  all  the  equity  and  right  of  redemption  of  the 
said  P.  S.  Mason,  Sr.,  in  the  several  tracts  of  land 
which   are   described   in   this   bill,    and    that   the  same 
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be  sold  in  this  proceeding  in  bar  of  all  further 
equity  of  redemption  of  the  said  P.  S.  Mason,  Sr., 
for  the  satisfaction  of  complainant's  demand.  The 
ground  alleged  in  the  bill  for  the  issuance  of  the 
attachment  was  that  defendant  had  fraudulently  con- 
veyed his  property  as  against  the  right  of  complain- 
ant, and  with  the  intent  to  defraud  complainant  and 
to  defeat  him  in  the  collection  of  said  debt,  etc. 
The  defendant,  Mason,  who  was  a  resident  of  Knox 
County,  was  served  with  process;  the  attachment 
issued  and  was  levied.  Defendant  answered  the 
bill,  expressly  denying  all  allegations  of  fraud  made 
against  him  in  the  original  bill,  and  denying  that 
he  had  fraudulently  transferred  his  property.  He 
also  denied  that  complainant  had  any  right  whatever 
to  attach,  or  subject  to  the  payment  of  said  debts, 
his  equity  of  redemption  in  the  land  described  in 
the  bill,  but  was  bound  to  pursue  the  statutory 
method  of  redemption.  On  the  hearing  there  was 
a  decree  in  favor  of  complainant,  the  attachment 
was  sustained  and  the  property  ordered  sold  for  the 
satisfaction  of  the  decree.  On  appeal  this  decree 
was  affirmed  by  the  Court  of  Chancery  Appeals. 
Defendant  has  again  appealed  and  assigned  two 
errors,  namely:  First,  the  Court  erred  in  sustaining 
said  writ  of  attachment  and  declaring  a  lien  by 
virtue  thereof  to  exist  upon  the  property  levied  on, 
or  any  part  of  the  same,  to  secure  the  judgment 
rendered  against  appellant  in  favor  of  complainant. 
The   Court  of  Chancery  Appeals,   in  sustaining  the 
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attachment  herein,  held  that  it  was  necessary  for 
defendant  to  have  denied  the  allegations  of  the  bill 
upon  which  the  attachment  issued,  by  plea  in  abate- 
ment. There  was  no  plea  in  abatement,  but  simply 
an  unsworn  answer  denying  that  defendant  had 
fraudulently  conveyed  his   property.      It  is  denied  by 

■ 

defendant's  counsel  that  a  plea  in  abatement  is 
necessary   in   this   character   of   case. 

It  has  uniformly  been  held  in  attachment  cases 
that  this  writ  is  essential  to  give  the  Court  juris- 
diction of  the  property,  and  that  in  order  to  reach 
the  writ  of  attachment,  a  plea  in  abatement  is  nec- 
essary. The  well  recognized  exception  to  the  rule 
is  that  where  an  attachment  is  sued  out  under 
§  6097,  Shannon's  Code,  at  the  instance  of  creditors, 
without  judgment  at  law,  who  are  seeking  to  set 
aside  fraudulent  conveyances  of  property,  the  defense 
may  be  made  by  answer,  and  a  plea  in  abatement 
is  not  necessary.  The  reason  is  that  an  attachment 
is  not  essential  to  the  jurisdiction.  It  may  be 
issued  by  the  Chancellor  at  his  discretion  at  the 
beginning,  or  during  the  progress  of  the  cause,  to 
impound  and  secure  the  property  pending  the  litiga- 
tion. Shannon's  Code,  $5  6098;  August  v.  See^kind, 
6  Cold.,  172;  Brooke  v.  Gibson^  7  Lea,  272;  Tarbox 
V.  Tender,  1  Tenn.  Ch.,  163;  11  Lea,  246;  7 
Pickle,    413;    7    Heis.,    34. 

A  lien  attaches  upon  the  property  fraudulently 
conveyed,  upon  filing  the  bill  to  set  aside  the  con- 
veyance,   and   is   good    without    an   attachment   against 
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the  fraudulent  vendor  and  vendee  and  creditors. 
Aitfficst  V.  Seeskind^  6  Cold.,  766;  Brooke  v.  Oih- 
son,  7  Lea,  274  (S.  C,  1  Lea,  71);  7  Heis.,,  34; 
Oreene   v.    Stames^     1    Heis.,    582. 

A  judgment  and  return  of  nulla  bona  is  not 
necessary  to  a  prosecution  under  this  section. 
Shannon's   Code,    §  6100. 

But  in  cases  of  general  attachment,  where  the 
bill  does  not  seek  to  set  aide  the  conveyance,  but 
simply  seeks  to  subject  the  property  attached  to 
sale,  the  attachment  is  essential  to  jurisdiction,  and 
the  grounds  of  attachment  can  only  be  controverted 
by  plea  in  abatement.  Tarhox  v.  Tonder^  1  Tenn. 
Ch.,  163;  Pace  v.  Plumlee^  2  Shann.  Cas.,  65; 
Foster  v.  Hall,  4  Hum.,  340;  InaacJcs  v.  Edwards  7? 
Hum.,  468;  Kendricks  v.  Davis,  3  Cold.,  524; 
Boyd  V.  Martin,  9  Heis.,  386;  Cheatham,  v.  Pierce, 
89   Tenn.,    668. 

The  aro:ument  ao^ainst  this  conclusion  is  that 
under  the  statutes  any  defense,  not  going  to  the 
jurisdiction  of  the  Court,  may  be  made  by  answer. 
Shannon's  Code,  §6128.  The  Act  of  1871  requires 
the  Clerk  or  Justice  issuing  the  attachment  upon 
application  of  the  plaintiflf  to  issue  also  a  summons 
against  the  defendant,  etc.  It  has  been  held  under 
this  Act  that  the  summons  thereunder  is  the  leading 
process  and  the  writ  of  attachment  is  merely  an- 
cillary. Bivins  V.  Mathe^vs,  7  Bax.,  256;  Bank  v. 
Foster,    6   Pickle,    735. 
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It  is  then  argued  that  jurisdiction  of  the  person 
having  been  acquired  by  the  execution  of  the 
subpoena  to  answer  in  this  cause,  that  the  impound- 
ing of  the  property  for  the  purpose  of  final  relief  is 
not  a  matter  going  to  the  jurisdiction  of  the  Court, 
and  hence  the  grounds  of  the  attachment  may  be 
denied  by  answer.  Counsel  cites  in  support  of  this 
position  August  v.  Seeshindy  6  Cold.,  172;  Xallor 
V.     Young^    7   Lea,     738. 

The  case  of  August  v.  Seeskind  was  brought  to 
set  aside  a  fraudulent  conveyance,  and  it  is  conceded 
that  in  such  a  case  the  defense  may  be  made  by 
answer  and  a  plea  in  abatement  is  not  necessary. 
The  attachment  in  such  a  case  is  not  essential  to 
the  jurisdiction  of  the  Court.  Nailor  v.  Young  be- 
longs to  the  same  class  of  cases.  The  Court  said, 
**It  is  only  where  the  objection  is  to  the  jurisdic- 
tion of  the  Court  that  the  Code  requires  it  to  be 
made  by  demurrer,  plea,  or  motion  to  dismiss;  all 
other  defenses  may  be  incorporated  in  the  answer." 
^'This  bill,"  continued  the  Court,  "is  filed  under 
the  Code,  §4288  (Shannon,  §6097),  which  allows  a 
creditor  to  come  into  equity  for  the  purpose  of  set- 
ting aside  a  fraudulent  conveyance  of  property  by 
his  debtor  without  first  obtaining  a  judgment  at  law. 
In  such  a  case  the  jurisdiction  of  the  Court  does 
not  depend  upon  the  attachment,  which  need  not  be 
resorted  to  except  to  impound  the  property,"  citing 
Augtcst  V.  Seeskind^  6  Cold.;  Tarbojr  v.  Toiider^  1 
Tenn.    Ch.,    163. 


SEPTEMBER  TERM,  1901.  631 

Templeton  u  Mason. 

These  cases  support  the  rale  adopted  by  the 
Chancellor,  and  Court  of  Chancery  Appeals,  and 
there  is  nothing  in  recent  legislation  which  has 
changed   this  rule. 

The  fundamental  error,  as  we  conceive,  underlying 
the  argument  of  learned  counsel,  is  that  jurisdiction 
of  the  property  is  acquired  by  the  service  of  the 
summons.  No  lien  is  fastened  upon  the  property 
by  the  filing  of  the  bill,  although  the  summons  is 
executed.  The  property  must  be  impounded  by  at- 
tachment. It  is.  true,  as  argued,  that  by  the  filing 
of  a  vendor's  bill,  or  a  bill  to  foreclose  a  mortgage 
when  the  property  is  described  in  the  bill,  a  lien 
is  fastened  upon  the  property  upon  the  filing  of 
the  bill,  and  no  attachment  is  necessary.  But  this 
is  not  so  by  the  simple  filing  of  a  general  attach- 
ment bill,  for  any  of  the  causes  specified  in  the 
Code.  Although  the  summons  is  executed,  no  juris- 
diction of  the  property  is  obtained  without  an  at- 
tachment. At  law,  an  ancillary  attachment  is  sued 
out  in  aid  of  a  suit  already  brought.  Its  only  of- 
fice is  to  hold  the  property  attached  under  it  for 
the  satisfaction  of  the  plaintiff's  demand.  It  does 
not  bring  the  parties  into  Court.  Caruthers'  His- 
tory   of    a    Lawsuit,    p.    88,    Sec.    37    (Martin's    Ed.) 

It  was  held  by  this  Court  that  the  ancillary  at- 
tachment not  being  the  leading  process,  sustaining 
the  plea  in  abatement  did  not  abate  the  suit,  but 
only  discharges  the  attachment  and  restores  the  prop- 
erty   to    the    defendant.       Rohh   v.    Parker^    4    Heis., 
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59.  This  illustrates  the  office  of  the  summons  and 
that  of  the  attachment — one  brings  the  person,  and 
the   other  the   property,    before   the   Court. 

The  second  assignment  of  error  is  that  the  Chan- 
cellor erred  in  holding  that  complainant  was  entitled 
to  a  lien  by  virtue  of  the  attachment  upon  the 
equity  of  redemption  in  the  land  sold  by  him  under 
the  proceedings  of  the  Chancery  Court  at  Kingston. 
Counsel  cite  in  support  of  this  assignment  WeaJtley 
V.  Cockrill^  6  Lea,  272,  in  which  it  was  held,  viz. : 
**The  Court  is  of  opinion  that  thei  Chancery  Court 
has  not  the  jurisdiction,  under  the  section  of  the 
Code  cited,  to  subject  to  sale  the  right  of  redemp- 
tion in  the  debtor,  as  ordered  and  decreed  by  the 
Chancellor.  The  statutes  have  prescribed  a  simple 
and  economical  mode  of  procedure  for  the  redemp- 
tion of  land  by  the  debtor  and  his  creditors.  The 
purchasing  creditor  may  advance  his  bid  and  hold 
the  land  subject  to  redemption  at  his  advanced  bid, 
or  another  creditor  may  redeem  from  him,  and  in 
turn  hold  the  land  subject  to  redemption  by  any 
other  judgment  creditor,  including  the  purchasing 
creditor,  or  by  the  debtors,  upon  their  complying 
with  the  conditions  imposed  by  the  statute.  And 
this  legislative  provision  regulating  the  whole  subject 
excludes  other  modes  of  eflfecting  redemption  by  a 
creditor  who   has   become  the  purchaser  at  the  sale.'^ 

The  case  of  Ilerndon  v.  Pickard^  5  Lea,  702, 
was  a  case  where  a  creditor  attached  the  equity 
of   redemption   in   land   of    a   nonresident  debtor.      In 
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that  case  the  creditor  was  a  general  creditor  and 
not  a  judgment  creditor.  It  was  held  the  bill 
might  be  maintained.  In  the  course  of  the  opinion 
the  Court  said  that  the  case  of  WeaJdev  v.  Cockrill 
(decided  at  the  same  term)  only  holds  that  a  judg- 
ment creditor,  who  is  in  condition  to  redeem,  must 
pursue  the  remedy  given  by  the  statute,  but  that 
the  complainant  in  that  case  was  not  a  judgment 
creditor,  nor  can  he  become  such  against  a  nonresi- 
dent debtor  except  by  attachment  of  property.  That 
case,  however,  expressly  decides  that  the  equity  of 
redemption  in  lands  is  such  an  estate  as  may  be 
reached   by   an   attachment   in   Chancery. 

See  also  Ewing  v.  Cook^  1  Pickle,  332,  reaffirm- 
ing Weakley  v.  Cockrill^  6  Lea.  The  bills  in  those 
causes  were  filed  by  judgment  creditors  to  subject 
the  equity  of  redemption  in  the  debtor's  land  with- 
out asking  any  other  equitable  relief  and  wholly 
ignoring   the   plain   statutory   remedy. 

The  bill  in  the  present  case  alleges  that  the 
debtor  has  fraudulently  disposed  of  his  property,  and 
prays  for  an  attachment,  not  only  of  the  debtor's 
equity  of  redemption  in  the  Roane  County  lands, 
but  of  various  other  property  in  tracts  which  are 
described  in  the  bill,  seeking  to  set  aside  certain 
alleged  fraudulent  conveyances  and  to  subject  the 
property  to  the  payment  of  complainant's  judgments. 
It  is  argued,  however,  that  the  debtor  had  an  op> 
portunity  to  redeem  the  land  in  the  manner  pre- 
scribed   by    the     statute,    and     that    he     could     have 
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pursued  his  statutory  remedy  notwithstanding  the 
alleged  fraudulent  disposition  of  the  property.  But 
it  is  manifest  that  the  creditor  was  not  required  to 
go  through  the  form  of  a  redemption,  and  then  file 
his  bill  to  remove  a  cloud  from  his  title  or  set 
aside  the  fraudulent  conveyance.  The  creditor,  with 
h  obstacle  in  the  way  of  a  redemption,  had  the 
right  to  resort  directly  to  a  court  of  equity  by 
attachment  of   the   property. 

The   Court   of   Chancery    Appeals   so   held,    and  we 
affirm   its   decree. 
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Southern  Railway  Co.    v.   Leinart. 

(KnoxvUle.       October    31,    1891.) 

1.  Dbmurbbr  to  Evidekce.     Waives  exceptions  to  admissibilUy  and 
coTnpetency  of  evidence. 

By  demurring-  to  the  evidence  the  demurrant  waives  his  excep- 
tions taken  to  the  admissibility  or  competency  of  evidence, 
and  admits  the  truth  of  all  the  evidence  received,  though  over 
his  objection,  whether  the  same  was  legally  competent  and 
admissible  or  not.     {Post,  pp.  636-644,) 

Case  cited:  Bedford  v.  Ingram,  5  Hay,  156. 

3.  Same.    Evidence  sufficient  to  defeat,  when. 

It  is  sufficient  to  defeat  a  demurrer  to  the  evidence  in  an  action 
for  damages  caused  by  defendant's  negligence,  that  the  evi- 
dence tends  to  show  actionable  negligence  on  the  part  of  the 
defendant.  The  evidence,  in  this  case,  is  reviewed  in  the 
opinion  and  held  sufficient  to  defeat  the  demurrer.  (Post,  PP» 
644-646.) 


FROM     ANDERSON. 


Appeal     in     error     from     the     Circuit     Court    of 
Anderson   County.       W.    R.    Hicks,    J. 

JouROLMON,      Welcker     &     HuDSON    and    C.     J. 
Sawyer   for   Southern   Railway   Company. 

X.    Z.    Hicks   for    Leinart. 
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Caldwell,  J.  The  Southern  Railway  prosecutes 
this  appeal  in  error  from  a  judgment  for  $2,500,  ob- 
tained by  next  friend  of  Robert  Loving,  for  per- 
sonal injuries.  At  the  trial  below  the  defendant  in- 
terposed objections  to  the  admission  of  several  dif- 
ferent items  of  testimony  offered  by  the  plaintiff,  for 
the  purpose  of  showing  that  Robert  Loving  was 
stricken  by  a  moving  train  of  the  defendant.  The 
objections  were  overruled,  the  testimony  admitted, 
and  exceptions  noted.  When  the  plaintiff's  testimony 
was  concluded  the  defendant  filed  a  demurrer  to  the 
evidence,  embodying  a  literal  transcript  of  all  the 
testimony  admitted,  with  the  rulings  of  the  Court, 
and  exceptions  thereto,  and  admitting  the  truth  of 
all  the  testimony  so  set  out,  and  of  all  proper  and 
legal  deductions  and  inferences  therefrom.  The  Court 
overruled  the  demurrer,  and  on  submission  for  the 
assessment  of  damages  the  jury  returned  a  verdict 
for  $2,600.  Motion  for  new  trial  having  been  over- 
ruled and  judgment  entered,  the  defendant  appealed 
in   error. 

The  first  four  assignments  of  error  challenge  the 
correctness  of  the  Court's  action  in  admitting  the 
several  items  of  testimony  objected  to  at  the  trial 
below.  In  respect  of  these  assignments,  it  suffices  to 
say  that  the  defendant  cannot  now  be  heard  to  make 
any  objection  to  the  admissibility  or  competency  of 
testimony  received  below.  The  demurrer  to  the 
evidence,  from  its  very  nature,  was  a  conclusive 
waiver   of    all   exceptions    to   any   testimony   that    had 
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been  received.  It,  in  express  terms,  admitted,  as  it 
must  have  done,  the  truth  of  all  the  testimony  in- 
troduced, that  excepted  to  as  well  as  that  received 
without  objection;  and  the  fact  that  the  demurrant's 
exceptions  were  transcribed  into  the  demurrer  with 
the  testimony  did  not  narrow  the  scope  of  that  ad- 
mission,   or   render   it   any   the   less   absolute. 

It  is  the  province  of  the  trial  Judge,  in  the 
first  instance,  to  decide  what  testimony  shall  be  re- 
ceived and  what  shall  be  rejected,  and,  to  reverse  his 
decision,  exception  must  be  preserved  and  brought 
to  this  Court  by  formal  bill  of  exceptions.  For 
the  purposes  of  a  demurrer  to  the  evidence,  his  de- 
cision as  to  admissibility  and  competency  is  final. 
All  testimony  that  he  receives  must  be  incorporated 
in  the  demurrer  and  .  unconditionally  admitted  to  be 
true,  as  was  done  in  this  case.  If  only  a  part  be 
incorporated,  or  only  a  part,  as  that  not  excepted 
to,  be  admitted  to  be  true;  or  if  the  admission  be 
limited  to  the  trial  Court  only,  or  otherwise  quali- 
fied, the  demurrer  will  be  bad  in  form,  and  not 
subject  to  compulsory  joinder  by  the  other  party  or 
to  consideration  by  the  Court.  The  objector  may 
stand  by  his  exception  and  in  due  course  of  pro- 
cedure bring  the  point  before  the  revising  Court  by 
bill  of  exceptions,  or  he  may  waive  his  exception 
and  demur  to  the  whole  of  the  testimony  received 
for  his  adversary.  He  cannot  do  both.  It  would 
give  sanction  to  vexatious  and  intolerable  experi- 
mentation   to    authorize    a    party    to   present    all    the 
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testimony,  that  excepted  to  and  that  not,  for  the 
judgment  of  the  trial  Court  on  demurrer,  and,  on 
being  disappointed  in  that,  then  to  ask  the  appel- 
late Court  to  exclude  a  part  of  the  testimony  which 
he  had  previously  confessed  to  be  true.  A  demur- 
rer to  the  evidence  questions  only  the  sufficiency  or 
probative  eflFect  of  the  testimony,  and  does  not  ques- 
tion the  propriety  of  its  introduction  or  preserve 
any   objection    thereto. 

The  foregoing  views  are  amply  sustained  by  the 
authorities — in  part  by  some  and  in  part  by  others. 
A  few  quotations  will  be  made:  "Where  the  ob- 
jection is  to  the  reception  of  evidence  as  admissible, 
the  party  ought,  if  aware  of  the  objection,  to  ob- 
ject to  its  reception;  if  not  apprised  previously,  he 
ought,  after  it  has  been  received,  to  request  the 
Judge  to  strike  it  out  of  his  notes,  and  if  the 
Judge  persist  in  retaining  it  and  stating  it  to  the 
jury,  the  proper  course  is  to  tender  a  bill  of  ex- 
ceptions; but  if  the  contention  is,  whether  the  evi- 
dence, being  admissible,  tends  to  prove  the  issue, 
the  proper  course  is  to  demur  to  the  evidence." 
1    Starkie   on    Evi.,    530. 

**A  demurrer  to  evidence  is  a  proceeding  by 
which  the  Judges  of  the  Court  in  which  the  action 
is  depending  are  called  upon  to  declare  what  the 
law  is,  upon  the  facts  shown  in  the  evidence,  anal- 
agous   to   the   demurrer   to   facts    alle&^ed   in   pleading. 

And   the  question    upon   a  demurrer   being 
whether   the  evidence  offered   is  sufficient  to   maintain 
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the  issue,  the  party,  on  such  demurrer,  cannot  take 
advantage  of  any  objection  to  the  pleadings."  2 
Tidd's   Prac,    865. 

'<  First,  a  party  disputing  the  legal  effect  of  any 
evidence  offered,  may  demur  to  the  evidence.  A 
demurrer  to  evidence  is  analagous  to  a  demurrer  in 
pleading,  the  party  from  whom  it  comes  declaring 
that  he  will  not  proceed,  because  the  evidence  oflFered 
on  the  other  side  is  not  sufficient  to  maintain  the 
issue."      Stephen's   Plead.    (8    Am.    Ed.),    90. 

'*It  will  easily  be  perceived  that  a  demurrer 
upon  evidence  left  open  no  question  whatever  in  the 
law  of  evidence — that  is  to  say,  of  the  admissibility  of 
evidence,  but  only,  like  other  demurrers,  questions 
of  substantive  law.  As  the  facts  out  of  which 
these  questions  of  law  arose  were  supposed  to  be 
admitted,  so  all  questions  relating  to  the  evidence 
of  those  facts  'had  become  immaterial."  Thayer  on 
Evi.    C.    L.,    236. 

"The  proper  method  of  questioning  the  admissi- 
bility of  evidence  is  by  objections  and  exceptions, 
and  if  the  evidence  is  allowed  to  go  in,  upon  a 
demurrer  afterwards  interposed,  it  must  be  consid- 
ered as  true.  Of  course,  if  it  is  irrelevant,  and, 
therefore,  no  inference  can  be  drawn  from  it  as  to 
the  facts  in  issue,  it  will  have  no  effect,  even  on 
demurrer.  If,  however,  it  does  tend  to  prove  the 
facts  in  issue,  even  though  it  be  inadmissible  on  the 
ground    of    incompetence,    on    a    demurrer  it  will   be 
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considered,  and  full  effect  given  to  it."  McKelvey 
on   Evi.,    287. 

^'A  demurrer  to  the  evidence  waives  objections 
interposed  to  the  admissibility  of  evidence  by  the 
party  who  files  the  demurrer."  2  Elliott's  Gen. 
Prac,    Sec.    859. 

*'Upon  a  demurrer  to  evidence  no  objection  to 
its  competency  can  be  taken ;  this  objection  is 
deemed  waived."  6  Am.  &  Eng.  Enc.  PL  & 
Prac,    44:5. 

Such  is  the  language  of  these  several  text  writers, 
and  none,  expressing  contrary  views,  have  been 
found. 

The  adjudged  cases,  so  far  at  least  as  our  inves- 
tigation has  extended,  are,  with  a  single  exception, 
to   the   same   effect. 

Note  (p)  on  the  page  of  Stephens  cited  is  this : 
^<But  where  the  question  is  on  the  admissibility  of 
evidence,  the  course  is  not  by  demurrer,  but  by 
bill  of  exceptions.  Where  a  Judge  admits  that  for 
evidence,  which  is  not  evidence,  there  the  party 
must  not  demur ;  for  if  he  doth,  he  admits  the 
evidence  to  be  good,  but  denieth  the  effect  of  it ; 
and  therefore,  in  such  cases  he  must  bring  his  bill 
of  exceptions.  And  so  if  the  Judge  will  not  admit 
that  for  evidence  which  is  evidence.  Per.  Holt  C. 
J.  Thurston  v.  Stratford^  3,  Salk.  355."  Starkie 
and  McKelvey  cite  Bulkely  v.  Butler^  2  Barn  & 
Cress.     434,     9    Eng.    Com.    Law     Rep.     133.       The 
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Supreme  Court  of  the  United  States  cites  the  same 
case,  after  saying :  * '  The  Bill  of  Exceptions  was 
always  the  more  comprehensive  remedy,  because  it 
extended,  as  it  still  does,  not  only  to  the  facts  in 
the  case,  but  also  to  the  rulings  of  the  Court  in 
admitting  or  rejecting  evidence,  and  to  the  instruc- 
tions given  to  the  jury  upon  its  legal  eflfect.  A 
demurrer  to  the  evidence,  while  its  operation  in  one 
respect  is  nearly  the  same  as  that  of  the  bill  of 
exceptions,  in  another  it  is  very  different.  It  ex- 
tends only  to  the  evidence  produced,  as  the  term 
imports,  and  has  no  effect  at  all  upon  the  rulings 
of  the  Court  by  which  it  is  received;  and  as  a 
necessary  consequence,  where  the  error  of  the  Court 
consists  in  having  admitted  improper  evidence,  the 
effect  of  a  demurrer  to  it  would  be  to  waive  the 
objection  to  the  ruling,  instead  of  laying  foundation 
to  correct  the  error."  Suydam  v.  Williamson,  20 
How.,    435,    436. 

The  other  authorities  cite  numerous  other  cases, 
some  of  which,  and  perhaps  others,  will  now  be 
referred   to   briefly. 

In  the  course  of  the  opinion  in  Foster  v.  McDon- 
ald^ 5  Ala.,  376,  the  Court  remarked:  "  We  de- 
cline the  examination  of  this  question  (the  meaning 
of  a  statute)  because  by  demurring  to  the  evidence, 
the  defendant  admitted  its  competency  and  referred 
to  the  Court  the  question  of  its  legal  sufficiency  to 
establish   the   fact   it   was   offered   to   prove." 

23  P— 41 
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In  McLean  v.  Equitable^  etc.,  100  Ind.,  127,  the 
Court  said:  ''The  demurrer  waives  objections  to 
the  admissibility  of  evidence."  The  same  Court 
announces  the  same  doctrine  in  several  other  cases, 
among  them  Mllhr  v.  Porter^  71  Ind.,  521;  Stack- 
toell  v.  State^  101  Ind.,  1.;  Palmet'  v.  Railnmd^ 
112    Ind.,    250. 

Short  quotations  will  show  the  existence  of  a  like 
rule  in  other  States.  ''It  seems,  however,"  says 
the  Court  of  last  resort  in  Kentucky,  "that  the  one 
party  [cannot  be  permitted  to  rely  on  an  exception 
to  the  admissibility  of  the  evidence  and  to  have  a 
demurrer  to  the  same  evidence.  By  demurring  to 
the  evidence,  he  supplanted  his  bill  of  exceptions. 
The  demurrer  admits  the  truth  of  the  evidence,  but 
questions  its  relevancy  and  suflSciency.  The  partic- 
ular   manner   in   which   an    admitted    truth    has    been 

introduced   into   the   case   as   evidence,    does   not    seem 

« 

to  be  of  any  importance."  Chaplze  v.  Bains,  1 
Bibb,    612. 

"It  is  to  be  observed  that  upon  demurrer  to  the 
evidence,  no  question  can  arise  as  to  the  admissi- 
bility of  the  evidence.  That  objection  must  come 
up  either  from  a  bill  of  exceptions,  or  upon  a  mo- 
tion for  a  new  trial."  Lmoi»  t\  Few^  5  Johnson 
(N.    Y.),    1. 

"One  of  the  defendants  demurred  to  the  evidence. 
The  ruling  of  his  Honor,  that  thereby  the  defend- 
ants   admitted    the   truth    of    the    testimony   (received 
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over  objection),  together  with  such  inference  favor- 
able to  the  plaintiff  as  could  reasonably  be  drawn 
therefrom,  was  unquestionably  correct."  Hopkins  v. 
Bofve^'s^  108  N.  C,  298,  citing  82  N.  C,  46,  and 
107   N.    C,    136. 

In  accord  is  an  early  expression  of  this  Court  in 
Bedford  v.  Ingram^  6  Hay.,  166.  It  was  there 
said:  ''As  to  Cooper's  testimony,  will  it  be  of  any 
use  to  discuss  the  admissibility  thereof?  The  excep- 
tion contained  in  the  bill  of  exceptions  is  probably 
overruled  by  the  demurrer  to  the  evidence,  which 
admits  the  truth  of  this  testimony  with  all  the  other 
testimonv  set  forth  in  the  demurrer,  which  admission 
of  the  truth  must  be  subsequent  to  the  time  of  its 
reception.  ...  In  all  legal  proceedings,  if  you 
make  a  stand  at  one  point,  and  afterwards  retreat 
to  another,  the  former  is  wholly  relinquished.  It 
is  for  the  avoidance  of  going  forward  and  backward 
and  to  keep  the  cause  in  progression,  that  the  par- 
ties must  advance  continually  and  not  retreat. 
The  bill  of  exceptions  must  be  abandoned  when  the 
demurrer  to  the  evidence  is  filed.  How  can  you 
call  upon  the  Court  to  decide  upon  the  admitted 
fact,  and  at  the  same  time  say  the  fact  is  not  ad- 
mitted; as  most  certainly  it  is  not  if  you  insist 
that  the  evidence  it  is  founded  upon  is  not  compe- 
tent to  be  received  for  any  purpose.  This  is  cer- 
tainly so  where  the  demurrer  is  joined;  but  where 
not  joined,  it  is  perhaps  as  if  never  offered."  5 
Hay.,    159,    160. 
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The  Supreme  Court  of  Virginia,  without  referring 
to  the  foregoing  authorities  or  any  other  authority 
on  the  subject,  takes  a  contrary  view  and,  upon 
argument  and  reargument,  holds  that  a  demurrer  to 
evidence  does  not  waive  exceptions  to  testimony  re- 
ceived over  objection.  Defihazet*  v.  Maitland^  12 
I^igh,    624. 

This  is  the  case  previously  alluded  to  as  stand- 
ing  alone   on   the   negative   side   of    the   question. 

The  fifth  and  only  other  assignment  of  error  is  that 
the  trial  Judge  erroneously  overruled  the  demurrer 
to  the  evidence,  when  he  should  have  sustained  it 
and  rendered  a  judgment  for  the  defendant.  The 
true  inquiry  under  this  assignment  is  that  already 
indicated — namely,  is  the  testimony  of  sufficient  legal 
force  to  establish  the  plaintiff's  cause  of  action; 
or,  differently  stated,  does  it  tend  to  show  the  de- 
fendant guilty  of  actionable  negligence,  that  is,  neg- 
ligence proximately  causing  the  plaintiff^s  injuries? 
There  is  positive  testimony  to  the  effect  that  the 
plaintiff,  Robert  Loving,  a  young  man  twenty  years 
of  age,  left  Coal  Creek  just  after  nightfall,  walking 
in  the  direction  of  his  home  upon  one  of  the  de- 
fendant's railway  tracks;  that  soon  thereafter  one  of 
the  defendant's  trains  passed  over  the  same  track  at  a 
high  rate  of  speed;  that  before,  reaching  the  station 
that  train  stopped  at  an  unusual  point  and  at  once 
moved  backward  some  distance  to  a  small  stock  gap 
where  the  crew  and  some  of  the  passengers  alighted 
and   made  an  unsuccessful   search   for  a  man  supposed 
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to  have  been  there  stricken  by  the  train  in  passing; 
that,  on  further  search  by  other  persons  some  fur- 
ther back,  the  plaintiff  was  found,  lying  on  the 
ground  near  the  track  at  the  end  of  a  small  bridge, 
unconscious,  with  a  severe  wound  on  the  side  of  his 
head,  and  other  injuries  on  the  same  side  of  his 
person;  that,  when  restored  to  consciousness,  he  re- 
membered only  the  fact  that  he  had  been  walking 
on  the  track  and  was  unable  to  give  the  circum- 
stances of  his  mishap,  but  for  weeks  after  the  oc- 
currence persisted  in  the  statement  that  he  had  been 
kicked  by  a  mule,  when,  where  or  how,  he  knew 
not;  that  there  was  a  notch,  about  the  width  of  a 
man^s  shoe,  in  one  of  the  cross-ties  near  the  place 
where  the  plaintiff  was  found,  and  that  one  of  the 
plaintiff's  shoes,  that  on  his  injured  foot,  was  bent 
and    wrenched. 

There  is  other  testimony  of  a  less  positive  nature 
that  tends  to  show  that  the  plaintiff's  foot  became 
fastened  in  the  notch  mentioned;  that  while  in  that 
situation,  unable  to  extricate  himself  and  in  plain 
and  easy  view  of  those  on  the  engine,  he  was 
stricken  by  the  pilot,  and  injured,  without  an  effort 
on  the  part  of  the  trainmen  to  avert  a  collision; 
and  that,  through  that  misfortune  of  the  plaintiff 
and  that  neglect  of  the  railway  company,  he  has 
been  permanently  disabled  as  a  laborer  and  inflicted 
with   impaired    sight   and    memory. 

If   it  were  conceded   for  the  sake  of   argument  that 
the   proof   of   the    wrench    and    bend   in   the   shoe,    the 
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notch  in  the  cross-tie  and  the  proximity  of  the  plain- 
tiff's body  should  be  entirely  passed  over  as  incon- 
sequential, the  other  facts  and  circumstances,  includ- 
ing or  excluding  the  hitherto  unmentioned  appearance 
of  something  resembling  blood  on  the  crossbeam  of 
the  pilot,  would,  nevertheless,  justify  the  inference 
or  deduction  that  the  train,  without  the  observance 
of  any  precaution,  collided  with  him  while  walking 
on  the  track;  and  in  that  case,  as  in  the  other,  the 
defendant's  negligence  would  be  the  proximate  cause 
of  the  plaintiff's  injury.  In  the  latter  instance,  the 
mitigation  might  have  been  greater  than  in  the 
former,  but  in  both  the  proximate  cause  would  be 
the   same. 

It  would  have  been  sufficient,  and  perhaps  the 
better  course  in  disposing  of  the  last  assignment  of 
error,  simply  to  have  said  in  general  terms  that  the 
evidence  tends  to  show  actionable  negligence  on  the 
part  of  the  defendant,  for  proof  tending  to  establish 
the  issue  is  all  that  is  required  to  defeat  a  demur- 
rer  to   the   evidence. 

Let   the   judgment   l>e   affirmed. 
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Knoxville  V.  Knoxville  Water  Co. 

{Knoxvilh,      November    2,    1901.) 

1.  Municipal    Corporations.      Notice  to  members  of    council  of 

»P€cUil  meetings. 

It  is  a  gfeneral  rule  that  every  member  of  a  Municipal  Council  is 
entitled  to  reasonable  notice  of  special  meetings,  and  that  no 
important  action — e.  g.,  the  passage  of  an  ordinance  on  one  of 
the  required  readings — can  be  lawfully  done  by  such  meeting 
unless  such  notice  has  been  given,  or  unless  the  members  not 
notified  actually  attend  and  participate  in  the  business  of  the 
meeting.  But  failure  to  give  notice  to  a  member  is  excused 
when  it  was  not  practicable  to  do  so.     (Po^t^  pp.  655-666.) 

Cases  cited:  Land  Co.  v.  Jellico,  103  Tenn.,  321. 

2.  Same.     Same. 

The  giving  of  notice  of  a  special  meeting  to  a  member  of  a  City 
Council  is  excused  as  not  being  legally  practicable,  and  the 
passage  of  an  ordinance  at  such  meeting,  on  its  third  and  final 
reading,  without  his  presence,  is  valid,  where  it  appears  that 
such  member  was,  at  the  time  of  the  holding  and  call  of  such 
meeting,  three  hundred  miles  distant,  and  outside  the  limits 
of  the  State,  and  that  he  had,  for  a  considerable  time,  been 
engaged  in  regular  employment  outside  the  State,  although 
he  maintained  his  home  in  the  city,  visiting  it  occasionally, 
and  attending  special  meetings  of  the  Council  when  notified. 
{Post,  pp.  655-666.) 

3.  Same.     Mayor's  power  to  call  special  meetings  dejined. 

The  necessity  and  urgency  of  calling  a  special  meeting  of  a  City 
Council  rests  in  the  sole  discretion  of  the  Mayor,  and  the  ex- 
ercise of  his  discretion  is  not  reviewable  by  the  courts,  where 

'  the  city  charter  provides  that  he  may  call  special  meetings, 
whenever  in  his  judgment  the  good  of  the  city  requires  it. 
(Post,  p.  665.) 
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4.  Same.     Pubii4xitUi7i  of  cUy  ordinance  on  Sunday  valid. 

Under  the  requirement  of  a  city  charter  that  its  ordinances  shall 
be  ''printed  and  published,"  the  publication  of  an  ordinance 
in  a  regfular  Sunday  issue  of  a  city  paper  is  valid  and  sufficient 
{Post,  pp.  666-e70.) 

Cases  cited:  Lucas  v.  Larkin,  85Tenn.,  355;  Amis  u  Kyle,  2  Yerg., 
31;  Mosely  v,  Vanhooser,  6  Lea,  286. 

5.  GovRKMMEyT.     Powcrs  of,  to  regulate  jnibllc  utilUlea. 

It  is  settled  law  that  the  State,  by  direct  enactment  of  itsLeg'is- 
lature,  or  by  authority  delegated  by  the  Legislature  to  coun- 
ties or  municipalities,  may  regulate  public  utilities,  and  the 
rates  to  be  charged  for  public  service  by  corporations  or  indi- 
viduals rendering  any  service  to  the  public.  This  doctrine  has 
been  applied,  by  the  courts,  to  telephones,  elevators,  gas  com- 
panies, water  companies,  and  other  public  or  quasi  public 
utilities.     {Post,  p.  67i.) 

Cases  cited:  Crumbley  v.  Water  Co.,  99  Tenu.,  420;  Watauga 
Water  Co.  v.  Wolfe,  99  Tenn.,  430. 

m 

6.  Watkr  Company.    Regnl<itUm  of  rates  of  charges  hy  city. 

The  statute  under  and  by  authority  of  which  the  Knoxville 
Water  Company  was  chartered  and  organized  contained  this 
provision,  to  wit:  **And  this  Act  is  in  no  way  to  interfere  with 
the  police  or  general  powers  of  the  corporate  authorities  of 
such  city,  village  or  town,  and  such  corporate  authorities  shall 
have  ptnver  hy  ordinance  to  regulate  tlie  price  of  water  to  be  sup- 
plied by  such  company/^  The  contract  between  the  city  of 
Knoxville  and  said  water  company,  granting  an  exclusive 
privilege  for  thirty  years,  contained  this  stipulation,  to  wit: 
*'Said  company  will  supply  private  consumers  with  water  at  a 
rate  not  to  exceed  five  cents  per  hundred  gaUons.''^  Subsequently 
said  water  company  obtained  the  city's  consent  to  consolidate 
with  other  companies  upon  its  agreement  to  furnish  water  at 
certain  "maximum"'  rates,  not  exceeding  those  stipulated  in 
its  former  contract.  Afterward,  in  1895,  the  city,  by  ordi- 
nance, fixed  a  schedule  of  charges  for  water,  upon  the  basis  of 
which  said  company  conducted  its  business  until  1901,  when 
the  city  fixed,  by  ordinance  enacted  pursuant  to  its  power  to 
regulate  rates,  a  new  schedule  of  charges,  somewhat  lower 
than  those  fixed  in  1895.  The  water  company  denies  the  city's 
power  to  pass  this  last  ordinance. 
Held:  The  city  haa  power  to  pass  the  ordinance  of  1901,  re- 
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ducing'  the  charges  for  water  below  the  rates  fixed  by  the  ordi- 
nance of  1895,  and  there  being  no  contest  as  to  the  reasonable- 
ness of  the  rates  fixed  by  the  ordinance  of  1901,  the  same  is 
valid.  The  power  of  regulation  conferred  upon  the  city  by  said 
Act  of  1877  is  a  continuing  one,  which  is  not  exhausted  by  a 
single  exercise  of  it,  but  may  be  exercised,  within  reasonable 
bounds,  as  often  as  the  public  interests  may  demand.  {Post, 
pp.  670-692. 

7.  Same.     Same. 

If  the  power  shall  be  conceded  to  the  Legislature  to  authorize  a 
municipal  corporation  to  enter  into  a  perpetual  and  irrevoca- 
ble contract  with  a  water  company  for  a  system  of  water 
works  and  supply  of  water,  whereby  such  water  company 
shall  be  and  remain  exempt  from  supervision,  control,  and 
regulation  in  the  interest  of  the  public,  as  regards  the  matter 
of  its  rates  of  charges  for  water,  still,  the  grant  of  such  author- 
ity must  be  plain,  positive,  and  unequivocal.  If  there  is  rea- 
sonable doubt  it  must  be  resolved  against  the  grant  of  such 
authority  and  in  favor  of  the  existence  of  the  power  of  regu- 
lation.    {Post,  pp.  670-S92.) 

Cases  cited:  Harbison  v.  Iron  Co.,  103  Tenu.,  421;  Dayton  v.  Bar- 
ton, 103  Tenn.,  604;  Leeper  v.  State.  103  Tenn.,  503;  Railroad 
V.  Burke,  6  Cold.,  50;  State  v.  Martin,  2  Shannon,  555. 

8.  Same.     Same. 

Where,  under  the  statute  and  the  contract  of  the  parties,  the 
city  has  the  power  to  regulate  the  rate  of  charges  by  a  water 
company,  the  latter  cannot  justly  object  that  such  power  of 
regulation  is  unreasonable  by  reason  of  the  fact  that  the  city 
is  one  of  the  water  consumers,  whose  rates  are  to  be  regulated, 
or  because  the  city  is  interested  to  depress  the  value  of  the 
company's  plant,  in  order  to  secure  it  at  an  unfair  price,  under 
an  option  which  the  company  had  voluntarily  given  to  the 
city  for  its  purchase.  The  company  has  its  legal  remedies  for 
any  wrongful  conduct  of  the  city  and  must  pursue  them. 
(Post,  pp.  688,  689.) 

9.  Same. 

It  is  not  a  valid  objection  to  a  statute  giving  a  city  the  power  to 
regulate  the  rate  of  charges  of  a  water  company,  that  it  con- 
tains no  express  provision,  on  its  face,  that  such  regulation 
shall  be  reasonable,  and  that  the  statute  makes  no  provision 
for  contesting  or  ascertaining  the  reasonableness  of  rates  fixed 
by  the  city.     The  company's  right  to  have  judicial  investiga- 
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tlon  of  rates  fixed  exists,  and  can  be  enforced  independently 
of  any  statutory  authorization.     (PosU  PP-  670-692,) 


FROM     KNOX. 


Appeal    in    error    from    Circuit    Court    of     Enox 
County.      Joseph    W.    Sneed,    J. 

Pickle    &    Turner    and    J.     W.    Caldwell,    for 
Knoxville. 

C.    T.    Cates,    Jr.,    for    Water   Company. 

Wilkes,  J.  This  suit  arises  out  of  an  effort 
upon  the  part  of  the  city  of  Knoxville  to  enforce 
an  ordinance  which  affects  the  defendant  water  com- 
pany, and,  as  it  claims,  seriously  interferes  with  its 
operations,  and  unlawfully  encroaches  upon  its  fran- 
chises and  vested  rights.  The  water  company  has 
a  valuable  plant  at  Knoxville,  which  it  has  erected 
and  operated  under  contracts  and  ordinances  made 
by  the  city  of  Knoxville,  and  it  has  valuable  fran- 
chises in  the  furnishing  of  water  to  the  city  and 
people.  The  relative  rights  of  the  city  and  water 
company,  and  their  obligations,  one  to  the  other, 
appear  to  have  been  drawn  into  sharp  controversy, 
when  the  city,  on  March  30,  1901,  passed  and  ap- 
proved the  ordinance,  in  controversy  in  this  suit, 
specifying    a   maximum    rate    to    be    charged   to   con- 
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suniers  by  any  firm  or  corporation  in  the  city  of 
Knoxville,  and  providing  a  high  penalty  for  a  viola- 
tion of  its  terms  and  provisions  as  set  forth  in  its 
third    section,    to   wit: 

''  Section  3.  Be  it  fwrther  ordained^  That  it  shall 
be  unlawful  for  any  person,  company,  firm,  or  cor- 
poration, or  their  officers,  agents,  servants  or  em- 
ployees, supplying  water  to  the  inhabitants  of  the 
city  of  Knoxville,  to  charge,  demand,  or  collect  for 
water  so  supplied  more  than  the  rates  hereinbefore  set 
forth  in  Section  *  1 '  of  this  ordinance;  and  it  shall 
also  be  unlawful  for  any  such  person,  company,  firm, 
or  corporation,  or  their .  officers,  agents,  servants,  or 
employees  to  cut  off  or  otherwise  interfere  with  the 
supply,  or  refuse  to  furnish  a  supply  of  water  to 
any  consumer  for  failure  to  pay  for  same;  Provided^ 
such  consumer  tenders,  in  lawful  money,  the  charge 
for  such  water  at  th^  rates  aforesaid,  and  any  viola- 
tion of  the  provisions  Of  this  section  of  this  ordi- 
nance shall  be  a  misdemeanor,  and  upon  a  conviction 
thereof  before  the  Recorder,  the  offender  shall  be 
punished  by  a  fine  of  not  less  than  $10,  nor  mure 
than   $50,    for  each    offense." 

The  defendant  company  continueid  to  charge  the 
rates  provided  in  a  contract  and  previous  ordinance 
of  October  30,  1899,  which  (with  the  exception  of 
some  rates  in  the  Lonsdale-Beaumont  ordinance) 
were  slightly  in  excess  of  the  rates  and  charges 
provided  in  said  ordinance  of  March  30,  1901,  and 
thereupon   this   suit   was   instituted,   and   the   defendant 
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was  charged  with  unlawfully  charging,  demanding, 
and  collecting  of  W.  K.  McClure,  for  water  fur- 
nished and  to  be  furnished  him  in  the  city  of 
Knoxville,  more  than  the  rates  fixed  therefor  by  the 
ordinance   of   March    30,    1901. 

McClure  was  the  agent  for  J.  S.  Gratz,  who 
then  lived  in  the  city  of  Chicago,  but  was  the 
owner  of  three  houses  and  lots  in  the  city  of  Knox- 
ville, and  outside  of  the  Tenth  Ward.  In  1896 
the  defendant  company  made  a  contract  with  Gratz 
to  supply  water  to  the  premises  owned  by  him, 
which    contract   is   as  follows: 

''KNOXVILLE    WATER     COMPANY, 

''Service  No.  2860. 
"Knoxville,  Tennessee,  Sept.  17,  1896. 
"The  undersigned  hereby  applies  to  the  Knoxville 
Water  Company  for  a  supply  of  water  at  premises 
No.  706  High  street,  owned  by  J.  S.  Gratz,  occu- 
pied by  tenants,  to  be  used  for  domestic  purposes 
only,  and  I  hereby  agree  to  use  and  pay  for  the 
same  in  accordance  with  the  rates,  rules  and  regu- 
lations of  the  Knoxville  Water  Company  as  now,  or 
hereafter  in  force,  and  which  are  made  a  part  of 
this  contract.  And  I  further  agree  that  said  com- 
pany may  enter  upon  any  land  .owned  by  me,  and 
in  which  I  may  have  such  right  and  place  therein, 
upon  the  terms  provided  therefor,  all  the  pipes  that 
may  be  used  for  furnishing  such  supply,  and  may 
cause  the  same  to  be  inspected  and  repaired  at  any 
future   time   as   occasion  may    require." 
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This  contract  was  signed  by  J.  S.  Gratz  by  his 
agent,    W.    K.    McClure. 

The  water  in  controversy  was  furnished  to  ten- 
ants living  in  the  property  owned  by  Gratz  for 
whom  McClure  was  agent,  and  who,  as  such  agent, 
represented  the  owner  Gratz  in  renting  the  property, 
and  the  bills  were  rendered  to  W.  K.  McClure  as 
agent,  and  paid  by  him  in  that  capacity,  but  actually 
paid  out  of  funds  belonging  to  the  owner,  J.  S. 
Gratz  :  and  the  bills  so  rendered  for  said  water 
were  in  accordance  with  the  rates  prescribed  by  said 
contract  and  ordinance  of  October  20,  1899 ;  the 
difference  between  the  rates  charged  by  defend- 
ant and  paid  by  Gratz,  through  McClure,  for  the 
three  premises  to  which  the  water  in  controversy 
was  furnished,  and  what  would  have  been  paid  under 
the  ordinance  of  March  30th,  1901,  was  $1.15,  that 
is   50  cents,    42    cents   and   23    cents   respectively. 

The  first  question  presented  is  as  to  the  validity 
of  the  ordinance  of  March  30,  1901,  because  of  the 
manner  of  its  passage  by  the  City  Council.  The 
charter  of  the  city  of  Knoxville  provides  that  no 
ordinance  shall  become  a  law  without  first  having 
been  read  and  passed  at  three  several  meetings — 
that  is,  at  three  several  regular  meetings  of  the 
board,  or  at  three  several  regular  meetings,  or  valid 
'*call,"  or  "special"  meetings,  which  the  Mayor, 
by  said  charter,  is  authorized  to  call.  The  regular 
meetings  of  the  Board  of  Mayor  and  Aldermen  of 
the    city   of    Knoxville    are    on     the    first    and    third 
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Friday  nights  of  each  month.  The  ordinance  of 
March  30,  1901,  was  passed  on  its  first  reading  at 
a  special  meeting  on  March  9,  1901;  on  its  second 
reading,  at  a  regular  meeting  on  March  15,  1901; 
and  on  its  third  and  final  reading,  at  a  special 
meeting  on  March  30,  1901.  The  Mayor  and  eleven 
Aldermen — that  is,  one  Alderman  for  each  ward, 
constitute  the  Board  of  Mayor  and  Aldermen  of  the 
city  of  Knoxville.  At  the  special  meeting  of  March 
30,  1901,  Alderman  Cleage,  representing  the  Sixth 
Ward,  and  Alderman  Trigg,  representing  the  Fifth 
Ward,  were  not  present  and  were  not  notified,  and 
no  effort  was  made  to  notify  them,  nor  did  they 
have  any  notice  or  knowledge  of  said  meeting. 
Alderman  Trigg  had  removed  from  the  city,  and 
notice  to  him,  it  is  conceded,  was  not  necessary. 
Alderman  Cleage  was  not  present  at  the  meeting  of 
March  30,  1901,  was  not  notified  of  that  meeting, 
and  had  no  knowledge  thereof.  When  Alderman 
Cleage  was  elected  an  Alderman  for  the  Sixth  Ward 
of  the  city  of  Knoxville,  he  was  then,  as  he  was 
in  March,  1901,  residing  with  his  mother,  on  Broad 
street,  in  the  Sixth  Ward  of  the  city  of  Knoxville, 
but  he  was  in  the  employ  of  the  Southern  Railway, 
with  headquarters  principally  at  Asheville.  He  was 
active  in  the  discharge  of  his  duties  as  an  Alder- 
man, attended  nearly  all  of  the  regular  meetings, 
and  such  special  meetings  as  he  had  notice  of,  and 
was  usually  informed  by  telegram  of  special  meet- 
ings,    and    had    attended    as    many   as    three    special 
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meetings  in  one  week,  coming  more  than  a  hundred 
miles  to  do  so.  No  eflPort  was  -  made  to  notify 
Alderman  Cleage  of  either  of  these  special  meetings. 
On  request  for  a  finding  of  facts,  the  trial  Judge 
found  that  it  was  practicable  to  have  given  AJderman 
Cleage  notice  of  these  special  meetings,  and  that  it 
was  practicable  for  him  to  have  attended  the  meet- 
ing of  March  9,  1901,  and  that  no  emergency  ex- 
isted for  the  passage  of  the  ordinance  in  question  at 
these   special   meetings. 

The  first  assignment  of  error  we  consider  is  that 
the  trial  Judge  erred  in  holding  that  the  Mayor 
was  bound  to  give  Alderman  Cleage  notice  of  the 
special  meetings  of  March  9  and  March  30,  1901, 
these  being  the  dates  when  the  ordinance  in  ques- 
tion was  passed  on  its  first  and  third  readings,  and 
for  failure  to  give  such  notice  the  ordinance  is 
void.  The  contention  is  that  said  Cleage  was  out 
of  the  city  and  State  and  not  within  summoning 
distance,  and  no  personal  notice  to  him  of  said 
meetings  was  practicable,  and,  therefore,  the  action 
of  the  Council  without  notice  to  him  was  not  thereby 
invalidated.  In  support  of  this  assignment  authori- 
ties are  cited.  The  fact  that  Alderman  Cleage  was 
not  notified  of  the  meeting,  and  that  no  attempt 
was  made  to  notify  him,  fully  appears,  and  is  not 
controverted. 

The  general  rule  is  that  every  member  of  a  mu- 
nicipal council  is  entitled  to  reasonable  notice  of 
special    meetings,    and    that    no    important   action   can 
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be  lawfully  done  by  such  meeting  unless  such  notice 
has  been  given,  or  unless  the  members  not  notified 
actually  attend  and  participate  in  the  business  of  the 
meeting.       La?ul    Co.    v.   JelUco^    19   Pickle,    321. 

It  is  said  that  the  rule  is  quite  rigidly  stated  in 
that  case,  but  that,  conceding  it  to  lay  down  the 
general  doctrine,  still  there  are  exceptions  to  such 
general  rule  and  that  one  of  these  exceptions  excuses 
notice  when  it  is  not  practicable  to  give  it,  and  for 
this  proposition  is  cited  in  the  printed  brief.  1 
Dillon  on  Mun.  Corp.,  Sec.  286;  1  Beach  on  Pub. 
Corp.,  Sec.  271;  15  Enc.  L.  (1st  Ed.),  pp.  1034, 
1036. 

Other  authorities  are  cited  as  applicable  to  cases 
of  private  corporations  and  inferior  municipal  and 
school  boards  which  we  think  we  need  not  consider. 
As  bearing  upon  the  main  question,  it  is  suggested 
that  it  has  never  been  the  custom  in  Knoxville  to  give 
notice  to  each  and  every  one  of  the  board  of  special 
meetings;  that  Cleage  had  virtually  removed  himself 
from  the  State,  so  that  service  upon  him  was  im- 
practicable; that  in  the  case  of  Land  Co,  v.  JeUico^ 
19  Pickle,  320,  it  appeared  that  the  alderman  who  was 
not  notified  was  in  the  building  where  the  meeting 
was  held,  and  the  inference  might  be  that  he  was 
purposely  omitted  from  the  -notice  as  he  was  hos- 
tile to  the  ordinance  that  was  considered,  and  the 
meeting  was  at  the  instance  of  the  persons  interest- 
ed in  the  passage  of  the  ordinance,  while  in  this 
instance,    as    afterwards    developed,    Alderman    Cleage 
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was   in  favor  of   the   ordinance,  and  would   have  voted 
for   it   if   he   had   been   present   at   the   meeting. 

We  pass  over  these  and  minor  exceptions  and 
proceed  to  consider  the  merits  of  the  first  assign- 
ment. 

In  1  Dillon  on  Manicipal  Corporations  (4th  Ed.), 
Sec.  286,  it  is  said:  ^^If  the  meeting  of  the  coun- 
cil be  a  special  one,  the  general  rule  is,  unless 
modified  by  the  charter  or  statute,  that  notice  is 
necessary  and  must  be  personally  served  if  practi- 
cable upon  every  member  entitled  to  be  present  so 
that  each  one  may  be  afforded  an  opportunity  to 
participate    and  vote." 

In  Section  263  it  is  said:  <<A  notice  when  nec- 
essary, must,  if  practicable,  be  given  to  every  mem- 
ber who  has  a  right  to  vote  when  the  act  is  one 
to  be  done  by  a  body  consisting  of  a  definite  class 
or  classes,  and  it  must  be  given  by  or  issued  by 
some  one  who  has  the  authority  to  convene  a  cor- 
porate  meeting. 

'^But  notice  may  be  altogether  dispensed  with  or 
its  necessity  waived  by  the  presence  and  consent  of 
every  one  of  those  entitled  to  it.  It  must  be  served 
personally  upon  every  resident  member,  or  left  at 
his  house.  If  temporarily  absent  it  may  be  left 
with  his  family,  or  at  his  house  or  last  place  of 
abode.  An  order  to  serve  all  is  not  sufficient.  All, 
if  practicable,  must  be  served,  but  if  the  party  en- 
titled  to   notice   has  entirely  quit  the  municipality  and 

'23  P— 42 
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has   no   family   or    home    within    its   limits,    notice  is 
not  necessary. ' ' 

In  Section  264,  it  is  said,  among  other  things : 
<'Such  great  importance  is  attached  to  notice,  that 
it  can  only  be  waived  by  universal  consent,  but  if 
every  member  of  a  select  body  be  present  at  a 
regular  or  stated  meeting,  or  at  a  special  meeting, 
they  may,  (f  <*ve7'yo)i^  con^entSy  but  not  othenc'd^e^ 
transact  any  business,  ordinary  or  extraordinary, 
though  no  notice  was  given,  or  an  insufficient  notice, 
but  the  unanimity  of  consent  should  clairly  aj>pi'ar 
from  their  recorded  d^clarntionH^  act^  or  conduct. 
If  the  charter  imperatively  requires  a  special  notice 
it   cannot    be   waived   even    by   the   consent   of   all.'' 

In  1  Beach  on  Public  Corporations,  Sec.  263,  it 
is  said:  ''When  a  meeting  is  assembled  for  a  spe- 
cial purpose  every  member  who  has  a  right  to  vote 
is  entitled  to  notice  unless  he  has  quit  the  munici- 
pality without  retaining  a  home  or  leaving  his  fam- 
ily  within   its  limits It  must  be  personally 

served  upon  him,  but  in  case  of  his  temporary  absence 
it  may  be  left  with  his  family  or  at  his  last  place  of 
abode."  Again,  Sec.  271:  "Every  member  en- 
titled to  be  present  at  a  special  meeting  is  entitled 
to  notice  of  the  time  and  place  thereof,  which  must 
be  served  upon  him  personally  if  practicable,  or  un- 
less some  other  mode  of  notice  is  prescribed  by  the 
statute  or  charter."  For  all  these  propositions, 
authorities   are   liberally   cited. 


SEPTEMBER  TERM,  1901.  659 

Knoxville  v.  Knoxville  Water  Co. 

In    15    Am.    &   Eng.    Enci.    L.,     1035,    it    is   said: 

*  *  A   meeting    held    at   any    other   time 

than  that  fixed  for  a  regular  meeting  under  a  reso- 
lution of  the  council,  or  a  special  meeting  under 
the  call  of  the  Mayor  is  a  legal  meeting  if  all  its 
members  actually  attend  and  participate  in  its  pro- 
ceedings,   and   it   is   otherwise  regular." 

In  Lord  v.  Anoka,  36  Minn.,  176,  it  was  held 
that  under  the  charter  of  the  defendant  a  special 
meeting  of  the  city  council  is  not  valid  unless  called 
by  the  Mayor  by  written  notice  to  each  member  of 
the  council,  delivered  .to  him  personally  or  left  at 
his  usual  place  of  abode ;  or  unless  all  the  mem  - 
bers,  at  least  all  who  are  not  notified,  ai*e  present 
at  the  meeting."  And  in  Beaver  Creek  v.  Hantrngs, 
52  Mich.,  528,  it  is  said  notice  may  be  dispensed 
with  or  waived  by  the  presence  of  everyone  entitled 
to   it. 

In  Paolxi  Railroad  v.  Coramis^Rioners,  16  Kan., 
302,  holding  that  the  acts  of  a  board  of  county 
commissioners  at  a  special  meeting  were  invalid  be- 
cause all  members  were  not  notified,  Mr.  Justice 
Brewer  said:  «<The  statute  providing  for  the  ses- 
sions of  the  county  board  is  found  in  Sec.  13,  p. 
266  of  the  general  statutes.  That  section,  after  pro- 
viding  for  the  meeting  of  the  board  in  regular  ses- 
sion, ^adds  :  ^And  any  special  session  on  the  call 
of  the  chairman,  at  the  request  of  two  members  of 
the  board,  and  as  often  as  the  interest  of  the  county 
may   demand.'      This   is   the  only   statutory   provision 
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on  the  subject.  It  does  not  specify  whether  the 
call  shall  be  verbal  or  in  writing,  how  long  prior 
to  the  meeting  it  shall  be  made,  or  require  a  record 
to  be  preserved  of  it.  And  the  same  is  true  as  to 
the  request.  But  still  it  requires  a  call,  and  the 
call  of  the  meeting,  in  the  legal  sense  of  the  term, 
is  a  summons  to  the  parties  to  meet,  directing  them 
to  meet.  It  involves  something  more  than  a  mere 
purpose  in  the  mind  of  the  caller  or  an  expression 
of  that  purpose  unheard,  unseen  and  unknown.  It 
implies  a  communication  of  that  person  to  the  parties 
to  be  affected  by  it.  How  it  shall  be  communi- 
cated is  sometimes  prescribed  by  the  statute  or  by- 
law. It  is  sometimes  provided  that  it  shall  be  by 
publication  in  a  newspaper ;  sometimes  by  printed 
notice  served  personally  or  at  the  residence,  and 
sometimes  by  mere  oral  personal  service.  But  in 
some  way  or  other  notice  must  be  given ;  and  if 
there  be  no  regulation  as  to  the  manner  of  notice, 
it  must  be  personal  notice.  This  is  no  new  ques- 
tion. It  has  arisen  in  respect  to  the  sessions  of 
common  councils  of  cities,  boards  of  directors  or 
trustees  of  private  corporations ;  the  town  meetings 
of  New  England,  the  meetings  of  most  of  cor- 
porations, boards  of  directors,  etc.,  and  there  is  but 
one  uniform  rule  running  through  the  authorities. 
In  the  case  of  Hex  v.  Mayof\  etc.^  of  Shrewsberry^ 
Rep.  Temp.  Hard.,  151,  it  was  said  by  the  Court 
that  ' '  when  the  acts  are  to  be  done  by  a  selected 
board,    notice    must   be   given    of   the   time   of   special 
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meetings."  It  was  a  saying  of  Lord  Kenyon's  that 
special  notice  must  be  given  to  every  member  who 
*'has   a   right   to    vote." 

In  regard  to  County  Boards,  it  is  said  :  A  special 
session  of  the  board  has  no  power  to  transact  busi- 
ness unless  it  has  been  called  in  the  manner  pro- 
vided by  law,  and  notice  of  the  meeting  is  in  all 
cases  essential.  7  Am.  &  Eng.  Enc.  L.  (2d  ed.), 
979,  note  2,  citing  among  other  cases,  Pike  Co.  v. 
Rowland,  94  Pa.  St.,  238,  which  holds  that  if  the 
meeting  be  special,  notice  is  necessary,  and  it  must 
be  personally  served,  if  practicable,  upon  every  mem- 
ber  entitled   to    be   present. 

In  People  v.  Ratchdder,  22  N.  Y.,  129,  is  was 
held  that  the  election  of  the  Clerk  of  the  First  Dis- 
trict Court  was  void,  because  five  absent  Aldermen  had 
no  notice  of  the  convention.  Mr.  Justice  Selden, 
for  the  Court,  said:  ''It  is  not  only  a  plain  dictate 
of  reason,  but  a  general  rule  of  law,  that  no  power 
or  function  entrusted  to  a  bodv,  consistins:  of  a  num- 
ber  of  persons,  can  be  legally  exercised  without  no- 
tice  to   all    the    members   composing   such    body." 

The  case  of  the  State  v.  WllHaui  Kirk,  46 
Conn.,  397,  is  somewhat  obscurely  reported,  but,  as 
we  read  it,  it  appears  that  William  Kirk  was  elected 
vStreet  Commissioner  of  the  city  of  Bridgeport,  on 
April  8,  1878.  It  appears  that  he  had  been  pre- 
viously elected  to  the  same  office,  but  the  exact 
date  does  not  appear.  He  insisted  that  he  was 
legally    elected    on    April    8,    but    if    that    contention 
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was  not  correct,  he  was  rightfully  in  office  as  a 
holdover  from  his  former  election.  It  appears  that 
at  the  first  election  one  member  of  the  board  was 
not  notified.  The  Court  held  that  a  good  reason 
was  shown  why  actual  notice  was  not  given.  The 
member  absent  was  not  only  gone  from  the  State, 
but  his  whereabouts  appears  not  to  have  been  known 
until  afterwards.  Notice  in  writing  was  left  at  the 
store  of  his  son,  where  he  was  in  the  habit  of 
visiting  every  day  when  he  was  in  town.  The 
Court  said  no  other  notice  could  well  have  been 
given,  and  the  law  never  required  impossibilities. 
But  in  the  same  case  it  appeared  that  by  the 
charter  the  Mayor  was,  f/x-qfflcio,  a  member  of  the 
board,  and  its  chairman,  and  entitled  to  preside. 
He  was  not  notified  of  the  meeting,  and  it  was 
held  that  the  meeting  was  illegal,  although  he  had 
no  vote  except  in  case  of  a  tie.  And  it  appeared 
that  in  the  particular  instance  he  would  have  had 
no  vote.  The  report  of  the  case,  as  furnished  us, 
is  not  satisfactory,  but  it  clearly  appears  that  the 
Mayor  might  have  been  notified  and  was  not,  and 
the  meeting  was  adjudged  illegal;  while,  in  the 
other  case,  the  member  could  not  be  found,  and 
hence  was  not  notified,  though  all  was  done  that 
could  have  been  done,  and  it  was  impossible  to  do 
more. 

The  finding  of  the  trial  Judge,  which  was  asked 
for  by  the  plaintitf,  as  to  Alderman  Cleage,  con- 
tains,   among   other    statements   not    important   in   this 
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connection,  the  following:  '<At  the  time  of  his  elec- 
tion aa  an  Alderman  of  the  city  of  Knoxville,  and 
on  March  9,  1901,  and  March  30,  1901,  he  was 
in  the  employ  of  the  Southern  Railway  Company, 
as  law  agent,  with  his  headquarters  at  Asheville,  in 
the  State  of  North  Carolina,  and  transacted  his  busi- 
ness principally  in  the  States  of  North  Carolina  and 
South  Carolina,  and  outside  the  limit  of  the  State, 
his  territory  including  about  five  hundred  miles  of 
railroad.  His  duties  require  him  to  go  in  person 
over  his  territory,  investigating,  reporting,  and  ad- 
justing claims  for  damages  against  said  railroad  com- 
pany; that  during  the  months  of  February,  March, 
and  April,  he  was  more  than  usually  busy  in  the 
discharge  of  his  duties,  but  retained  his  home  in 
the  Sixth  Ward  of  the  city  of  Knoxville,  and  was 
active  in  the  discharge  of  his  duties  as  an  Alder- 
man; that  he  attended  nearly  all  the  regular  meetings 
of  the  Council,  and  nearly  all  the  special  meetings 
of  which  he  had  notice;  that  it  was  impracticable 
for  him  to  have  been  present  on  March  30,  1901, 
at  the  special  meeting  on  that  date,  but  it  was  not 
impracticable  to  have  given  him  notice  of  that  meet- 
ing; that  it  was  not  impracticable  to  have  given 
him  notice  of  the  meeting  of  March  9,  1901,  but 
it  does  not  appear  that  it  was  impracticable  for 
him  to  have  attended  that  meeting;  that  there  was 
no  emerorencv  for  this  ordinance  to  be  considered 
at  special  meetings  of  March  9  and  March  30,  1901, 
and   as   a   public   servant   and   official    he   had    a    right 
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to  have  notice  of  these  meetings,  but  notice  was 
not  given  him,  and,  therefore,  this  ordinance  of 
March    30   is  invalid." 

There  are  various  exceptions  to  the  finding  of 
the  trial  Judge,  but  we  think  we  need  notice  only 
one   or   two   of   them. 

In  the  tenth  subdivision  of  the  third  assignment 
of  errors,  it  is  said:  '*He  (the  trial  Judge)  erro- 
neously found  that  it  was  practicable  to  have  given 
Cleage  notice  of  the  special  meetings  of  March  9, 
and  March  30,  1901,  and  that  it  does  not  ap- 
pear to  have  teen  impracticable  for  him  to  have 
attended  the  meeting  of  March  9.  There  was 
no  evidence  to  support  this  finding.  It  was  con- 
trary to  all  the  evidence  on  the  subject.  Cleage 
was  beyond  the  limit  of  the  city  and  State, 
his  exact  whereabouts  were  unknown  to  the  officials 
of  the  city,  and  the  facts  and  circumstances,  as 
shown  by  Cleave  as  well  as  his  direct  testimony  to 
the  fact,  all  show  to  the  contrary  of  the  Court's 
''  finding  on  this  cjuestion."  This  assignment,  that  there 
is  no  evidence  to  support  the  finding  of  the  trial 
Judge,  requires  us  to  go  behind  that  finding  and 
look  into  the  record  and  see  whether  there  is  any 
evidence  on  which  to  base  it.  In  this  connection 
it  may  be  remarked  that  the  question  whether  notice 
was  or  was  not  practicable,  is  one  of  mixed  fact 
and  law.  It  appears  from  the  testimony  in  the 
record,  that  each  call  for  a  special  meeting  on 
March    9,    and    March    30,     1901,    was    for     a    meet- 
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ing  to  be  held  on  the  night  of  the  same  day  the 
call  was  made,  that  is,  on  the  night  of  March  9, 
and  March  30,  respectively.  It  clearly  appears 
from  the  evidence  of  Alderman  Cleage  that  on  both 
of  these  days  he  was  beyond  the  limits  of  the  State. 
He  cannot  identify  particularly  the  exact  places 
where  he  was  on  the  ninth,  but  be  was  at  some 
point  on  his  territory,  all  of  which  was  outside  the 
limits  of  the  State.  He  is  very  positive  and  defi- 
nite that  on  March  30,  1901,  he  was  in  North  Car- 
olina at  the  extreme  end  of  his  territory,  about 
three   hundred   miles   from    Knoxville. 

We  are  of  opinion  that  when  a  member  of  the 
Council  removes  from  the  State  or  is  continuously 
absent  from  the  State,  and  when  he  is  shown  to 
have  been  absent  from  the  State  and  beyond 
reach  on  the  occasion  and  at  the  time  of  the  call, 
as  appears  in  this  case,  it  is  not  lecjaUy  jn^ac- 
tlcahle  to  give  him  notice  of  call  meetings.  As  to 
the  necessity  and  urgency  of  such  called  meetings, 
the  Mayor  must  be  the  judge.  In  this  ciise  it  ap- 
pears that  action  was  desired  at  the  time  in  order 
to  put  the  new  ordinance  in  force  before  the  be- 
ginning of  another  quarter,  when  current  bills  for 
water  would  be  payable  in  advance.  As  to  the 
sufficiency  of  this  urgency,  it  is  not  incumbent  on 
us  to  determine.  The  charter  provision  is  that  the 
Mayor  may  call  special  meetings  whenever,  in  his 
judgnaent,   the   good   of   the    city    requires   it. 
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Tested  by  these  rules  which  make  the  question  as 
to  whether  or  not  notice  was  practicable,  one  of 
mixed  law  and  fact,  we  think  the  evidence  is  that 
notice  of  these  special  or  call  meetings  was  not 
legally  practicable  to  have  been  given  to  Alderman 
Cleage.  Morever,  it  appears  that  if  he  had  been 
notified  of  the  call  of  March  80,  as  soon  as  pos- 
sible after  it  was  made,  it  would  not  have  been 
practicable  for  him  to  have  attended  the  meeting  of 
that  day  as  he  was  about  three  hundred  miles  from 
the  City  of  Knoxville.  This,  however,  we  consider 
of   no  practical   importance. 

The   ordinance    not    being    invalid    because    of    the 

manner   of   its    passage,    we    proceed    to   consider   the 

the   other   question   presented   in   the   record. 

It   is   further   objected   to   this    ordinance   that  it  is 

invalid  and  inadmissible  in  evidence  because  it  was 
published  in  a  Sunday  newspaper.  It  appears  that 
the  ordinance,  by  authority  of  the  city,  was  pub- 
lished in  the  Sunday  issue  of  the  Journal  a7id  Trib- 
une^ a  morning  daily  paper  of  the  City  of  Knox- 
ville, on  March  31,  1901.  It  further  appears  that 
since  1866  Sunday  editions  of  the  daily  paper  have 
been  published  in  this  city  and  that  these  editions 
are  the  largest  and  most  important,  have  the  largest 
circulation,  and  are  the  best  advertising  mediums  of 
any  of   the   daily    issues   of   the   paper. 

By    the    charter    of    the  City    of    Knoxville,    Acts, 
1885,     special    session,     Ch.     8,     Sec.     28,     it    is   pro- 
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vided:  ''This  Act  is  declared  to  be  a  public  Act, 
and  may  be  read  in  evidence  in  all  courts  of  law 
and  equity,  and  all  ordinances,  resolutions,  and  pro- 
ceedings  of  the  Board  of  Mayor  and  Aldermen  may 
be  provecl  by  the  seal  of  the  corporation,  attested 
by  the  Recorder,  and  when  printed  and  published 
by  the  authority  of  this  corporation,  the  same  shall 
be  received  in  evidence  in  all  courts  and  places, 
without  further  proof,  when  certified  to  by  the  Re- 
corder. ' ' 

This  is  the  only  requirement  as  to  the  publica- 
tion  of   ordinances. 

We  have  been  cited  to  quite  a  diversity  and  col- 
lection of  authorities,  bearing  more  or  less  upon 
this  feature  of  the  case.  It  has  been  held  in  Ten- 
nessee that  the  acknowledgement  of  a  deed  by  a 
married  woman,  with  her  privy  examination,  is  valid, 
though  made  on  Sunday.  Lucas  v.  Lark  in  ^  1 
Pickle,    365. 

It  is  said  contracts  in  Tennessee  made  on  Sunday 
have  never  been  held  by  our  Supreme  Court  to  be 
void.  It  is  held  by  the  Federal  Courts,  construing 
Tennessee  statutes  that  they  are  valid.  Sif^ann  v. 
Sv:ann,f  23  Fed.  Rep.,  299,  citing  Atnh  v.  Kyle^ 
2    Yer.,    31;    also   notes    to    Shannon's    Code,    §3029. 

As  applied  to  newspaper  publications,  which  may 
be  regarded  as  process,  they  are  held  void,  just  as 
any  other  judicial  proceedings  on  Sunday  are  invalid, 
under    the    rule,    both    at   common    law  and    by  statute 
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above  stated,  that  Sunday  is  dies  non  juridicus.  17 
Enc.  Plead.  &  Prac,  102.  The  leading  case  cited 
in  support  of  this  text  is  Schwed  v.  Hartwitz^  22 
Col.,  187  (S.  C,  68  Am.  St.  Rep.,  221.)  This 
holds  that  the  publication  of  a  notice  of  a  tax  sale 
is  in  the  nature  of  service  of  process,  and  if  it 
takes  place  in  a  Sunday  edition  of  a  newspaper,  it 
is  void.  The  same  holding  upon  the  same  ground 
is  made  in  the  case  of  Samyer  v.  CargiUe^  72  Ga., 
290,  which  is  another  tax  sale  case.  See  note  to 
24  Enc.  Law,  577.  But  no  other  notice  or  publi- 
cation made  on  Sunday,  unless  specially  prohibited 
by    statute,    is   void. 

'*In  Iliisti/u/s  V.  Cohunhm^  42  Ohio  St.  Rep., 
585,  it  is  held  that  the  publication  of  a  preliminary 
and  other  ordinances  of  street  improvement,  which 
were  recjuired  to  be  made  in  a  newspaper  of  gen- 
eral circulation,  may  be  made  in  a  paper  published 
only    on    Sunday.''       This    case    is    directly    in    point. 

'*  Where  there  is  a  stipulation  between  private 
parties  that  notice  shall  l)e  given  by  publication  of 
ten  days,  publications  on  Sunday  may  lie  counted." 
Iih)f/.shurf/  V.  Buck}}n\  71  111.,  614.  Cited  in  note 
1    to    24    End.    L.,    1    Ed.,    577. 

"In  South  Carolina  it  is  held  that  notice  of 
escheat  is  not  a  process,  such  as  is  meant  that  Sun- 
day is  dh'H  non^  nor  when  pu])lished  in  a  newspajier 
on  that  day,  is  it  served  on  that  day.  The  statute 
forbidding  the  service  of  civil  process  on  Sunday 
does    not   make   such    process   void.''       Eason  v.     WU- 
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fco%key,     29    S.     C,    239.       Cites    in    note    24   End. 
L.,  -1   Ed.,    576. 

'^Notice  to  a  consignee,  given  on  Sunday,  of  the 
arrival  of  a  cargo  is  valid."  Lake  v.  Hwrd^  38 
Conn.,    540. 

« '  And  notice  to  quit  is  not  invalid  because  given 
on  Sunday."  Sangster  v.  N(yy^  16  L.  T.  (N.  S.)j 
157;    24   End.    L.,    1    Ed.,    579. 

"So,  too,  an  enlistment  made  on  Sunday  is  valid." 
Walton   V.    Garvin^    16    Q.    B.,    48. 

The  statute  laws  of  the  different  States  are  so 
variant,  that  we  can  derive  but  little  aid  from  their 
holdings.  It  is  further  said  the  validity  or  the  in- 
validity of  an  act  done  on  Sunday  does  not  rest 
upon  religious  or  moral  grounds,  or  upon  public 
policy,  but  solely  upon  the  question  as  to  whether 
it  violates  the  provisions  of  the  law,  either  statu- 
tory or  common.  Swanii  v.  Swann^  21  Fed.  Rep., 
299.         Mosely   v.     Vaiihooaer^    6    Lea,    286. 

It  is  the  purpose  of  the  publication  of  an  ordi- 
nance like  that  in  question  to  bring  it  to  the  atten- 
tion of  the  public,  and  it  appears  that  the  publica- 
tion in  a  Sunday  newspaper  is  the  most  effective 
notice  that  could  be  given  in  the  City  of  Knoxville. 
If  it  accomplished  the  very  purpose  intended  by  the 
requirement,  to  publish  the  act,  and  there  is  neither 
public  policy  or  forbidding  statute  to  be  contravened 
by  the  act  of  publication,  it  seems  that  no  grounds 
could  be  suggested  why  this  publication  is  not  good. 
We   think     this     is   the    correct   view,    notwithstanding 
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the  very  able  and  ingenious  argument  made  by 
counsel  and  backed  up  by  many  authorities  of  high 
respectability,  among  which  may  be  cited :  Ormdy 
V.  City  of  Louisville,  75  Key,  197  (S.  C,  4  Am. 
&  Eng.  Corp.  Cases,  842 )  ;  Duman  v.  City  of 
Denver^  65  Prac.  Rep.,  580;  Sewall  v.  City  of 
St.  Paul,  20  Minn.,  511  ;  Scamrtien  v.  City  of 
Chicago,  40  111.,  146;  Schiced  v.  Hartwitz,  23 
Colo.,  187.  Many  of  these  cases  could  be  distin- 
guished, but,  after  all,  there  is  a  conflict  of  author- 
ity arising  largely  from  a  difference  in  the  Sunday 
laws   of   the   several    States. 

We  are  content  with  the  conclusion  we  have 
reached  as  being  the  most  practical  and  at  the  same 
time   free   from   any   valid   legal    objection. 

In  order  to  properly  appreciate  the  very  serious 
questions  presented  on  the  merits,  it  is  necessary  to 
give  a  short  resume  of  facts  bearing  upon  the  history 
of  the  Water  Works  Company  and  its  connection  with 
and  relation  to  the  City  of  Knoxville.  A  condensed 
statement  of  these  facts,  as  given  by  counsel  and 
which   we   tind    substantially   correct,    is   as   follows: 

By  the  charter  of  the  City  of  Knoxville,  as  com- 
piled from  former  Acts,  and  as  einbodied  in  the 
Acts  of  1885,  Special  Session,  Chapter  8,  Section 
18,  Subsection  7,  the  Board  of  Mayor  and  Aldermen 
is  authorized  by  ordinance  '*to  provide  the  city 
with  water  by  water  works,  within  or  beyond  the 
boundaries  of  the  city,  or  provide  for  supplying  the 
city  with  water  otherwise." 
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The     Knoxville     Water     Company     was     charterecl 
and    organized    under    Act    of    1877,     Chapter    104, 
amendatory   of   the  Act  of   1875,  Chapter   142.      Sec- 
tion  2  of  that  Act   provides   that    ''such   charter  shall 
not    be    granted   until    after    leave    to    operate    under 
the    same    shall    have    been    first    had    and    obtained 
from    the   corporate    authorities   of    the   city,    town   or 
village   in  which  it  is   proposed    to  operate   such  water 
works,     and    such     leave     shall     be    certified     by    the 
Mayor   or    Recorder   upon   the    application,    and   regis- 
tered   with    it.       And  thiM  Act   i-s   m   no   way  to    inter- 
fere with  the  police  or  general  powerfi  of  the  corporate 
authorities    of   nuch   city^    village    or   t(nnn^    and    such 
corporate   authorities   shall   have' pomer  hy  ordinance  to 
regulate   the   price    of    ivater   to    he    supplied    hy   sivch 
company.'^'*      It   is  insisted,  and  as  we  think  correctly, 
that    it    has    been    settled    that    the    State,    by    direct 
enactment    of    its    Legislature,    or    by   authority   dele- 
gated   by   the    Legislature    to    counties    or   municipal- 
ities,   may   regulate    public   utilities,    and   the   rates   to 
be   charged   for   public   service   by  corporations  or  in- 
dividuals,  rendering  any  service  to  the  public.      This 
doctrine    has    been    applied    to    elevators,    telephones, 
gas   companies,   water  companies   and   other   public   or 
quOfSi  public   servants. 

The  leading  case  on  this  subject  is  that  of  Munn 
V.  Warehouses^  94  U.  S.,  183.  See,  also,  Tumjnk^ 
Co,  V.  CroxtoTiy  (Ken.)  23  L.  R.  A.,  177,  and  exten- 
sive note  thereto,  reviewing  the  various  cases  on  the 
subject;    R.    R.    Commission  cases,    116   U.    S.,    307, 
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347,  362;  Sa7i  Diego  Water  Co.  v.  San  Diego  (Cal.), 
42  Am.  St.  Reports,  261,  and  extensive  note  thereto, 
reviewing  many  cases  on  the  subject,  p.  289;  Dan- 
mile  V.  Danville  Water  Co.  (111.),  69  Am.  St.  Reports, 
304;  Bogers  Park  Water  Co.  v.  Fergus  (111.),  69  Am. 
St.  Reports,  315;  Crumhley  v.  Water  Co.y  16  Pick., 
420;  Spring  Valley  Water  Co.  v.  Schottler,  110  U. 
S.,  347  (S.  C,  28  L.  Ed.,  173);  Watauga  Water 
Co.  V.  Wolfe^  15  Pick.,  430;  Ruahvilh  v.  Utishville 
Natural  Gas  Co.^  16   L.    R.  A.  and   note. 

That  such  power  may  be  delegated  to  a  munici- 
pality, see  San  Diego  Water  Co.  v.  San  Dieqo^ 
Mupra;    16    Am.    &  Eng.    Enc.   L.    (1    Ed.),  p.   1167. 

On  July  1,  1882,  an  agreement  was  entered  into 
between  the  City  and  the  Water  Company  in  regard 
to  the  erection  by  the  latter  of  water  works,  and 
the  supplying  for  a  period  of  thirty  years,  the  City 
and  its  intiabitants  with  water,  in  which,  among 
other  things,  it  is  stipulated  by  Section  7  ^^said 
company  will  supply  private  consumers  with  water 
at  a  rate  not  to  exceed  five  cents  per  hundred  gal- 
lons." 

This   contract    provides   as   follows : 

*'2.  The  City  further  obligates  itself  not  to  grant 
to  any  other  person  or  corporation,  any  contract  or 
privilege  to  furnish  water  to  the  City  of  Knoxville, 
or  the  privilege  of  erecting  upon  the  public  streets, 
lanes  or  alleys,  or  other  public  grounds  for  the 
purpose  of  furnishing  said  City  or  the  inhabitants 
thereof    with    water    for    the    full    period    of    thirty 
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years  from  the  first  day  of  August,  A.  D.  1883." 
A   further   statement   of   facts   is   as   follows  : 

On  April  18,  1891,  an  ordinance  was  enacted  by 
North  Knoxville,  constituting  an  agreement  between 
it  and  Wheeler  &  Parks,  for  the  latter  to  supply 
said  town  and  its  inhabitants  with  water  until  June 
3,  1913,  and  by  Section  9  of  that  ordinance  it  was 
provided  that  water  to  be  furnished  private  con- 
sumers shall  be  charged  for  at  ^^not  exceeding  the 
rates  contained  in  the  following  schedule,'^  and  then 
sets  out  said  schedule  of  rates.  That  contract  was 
subsequently  assigned  to  the  Knoxville  Water  Com- 
pany by  Wheeler  &  Parks,  and  the  town  of  North 
Knoxville  became  consolidated  with  and  incorporated 
into,    the   City   of    Knoxville. 

On  September  17,  1892,  an  ordinance  was  enacted 
by  the  City  of  West  Knoxville,  constituting  an 
agreement  between  it  and  the  Lonsdale-Beaumont 
Water  Company  for  the  supply  of  water  to  said 
town  and  its  inhabitants  by  said  company  for  a  period 
of  twenty  years  in  which  it  was  provided  among 
other  things,  by  Section  9,  that  said  company  shall 
not  charge  consumers  during  the  continuance  of  the 
franchise  granted  by  said  ordinance  ''  exceeding  the 
following  maximum  annual  rates,''  etc.,  and  then 
sets  out  the  schedule  of  such  rates.  Said  contract 
was  subsequently  assigned  by  said  Lonsdale-Beaumont 
Water  Company  to  the  Knoxville  Water  Company, 
and  the  town  of  West  Knoxville  became  consolidated 
with,   and   incorporated    into,     the    City   of    Knoxville. 

23  P— 43  '  * 
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On  October  20,  1899,  an  ordinance  was  passed 
by  the  City  of  Knoxville,  then  embracing  the  terri- 
tory of  North  and  West  Knoxville,  authorizing  said 
Knoxville  Water  Company  to  take  the  assignment  of 
said  contract  of  the  Lonsdale- Beaumont  Water 
Company,  to  supply  water  to  the  inhabitants  of 
the  territory  of  West  Knoxville,  upon  certain 
conditions,  among  which  was,  that  they  should 
furnish  to  the  inhabitants  of  such  territory  water 
at  a  maximum  ^^rate  not  exceeding  that  fixed 
in  the  ordinance  and  contract  of  September  17, 
1892,"  and  further,  that  they  should  supply  to 
the  inhabitants  of  the  l>alance  of  the  City  of 
Knoxville,  water  *'at  a  maximum  rate,  not  exceed- 
ing that  fixed  by  the  contract  of  July  1,  1882,  and 
the  schedule  of  rates  and  charges  now  in  force  and 
operation    by   the   Knoxville   Water   Company." 

On  May  17,  1895,  the  City  passed  an  ordinance 
regulating  the  supply  of  water  by  meter,  and  fixed 
the  rates  and  charges  therefor  to  private  consumers, 
and  these  rates  were  incorporated  into  the  schedule 
of  rates  of  the  defendant  in  force  on  October  20, 
1899.  On  July  27,  1900,  the  City  passed  another 
ordinance  regulating  and  fixing  the  rates  generally  to 
be  charged  to  consumers  of  water  at  a  lower  rate 
than  that  fixed  by  the  schedule  in  force  on  October 
20,  1899,  and  repealed  all  former  ordinances  in  con- 
flict therewith.  Again,  on  March  30,  1901,  the  City 
re-enacted  this  ordinance  of  July  27,  1900,  with 
slight  amendments,  fixing  the  same  schedule  of  watn* 
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rates  as  those  set  out  in  the  ordinance  of  July 
27,    1900. 

The  present  suit  arises  under  the  last  ordinance. 
The  question  of  whether  the  rates  fixed  by  the  ordi- 
nance in  question  are  reasonable  has  been  pre- 
termitted in  the  proof  and  not  considered  in  this 
case. 

It  is  insisted  that  it  has  l>een  held  that,  when  the 
power  to  regulate  rates  for  public  service  of  a  pub- 
lic corporation  is  delegated  to  a  city,  the  city  be- 
comes invested  with  such  power  as  a  public  trust, 
and  cannot  divest  itself  thereof  by  contract.  Huron 
Watet^  Co.  V.  Rtiron,  (8  Dak.),  30  L.  R.  A.,  848; 
Ogden  City  v.  Ogd^m  Water  Co,  (Utah),  41  L.  R.  A., 
305.  Again,  the  State  (and  of  course  a  city)  cannot 
contract  away  its  police  power,  or  limit  its  exercise 
by  contract,  and  this  is  conceded.  Bmnrmn  v.  R.  E. 
Co.,  125  U.  S.,  465;  Stone  v.  Miss.,  101  U.  S.,  814; 
Butcher's  Co,  v.  CHt/  Co.,  Ill  U.  S.,  746;  Ga^  Co. 
V.  Light  Co.,  115  U.  S.,  50;  Mugler  v.  Kansas,  123 
IT.  S.,  624;  Netn  York  v.  JUi/a,  11  Peters,  139.  But 
it  is  denied  that  such  a  case  is  presented  in  the  one 
at  bar. 

The  matter  of  controversy  in  this  case  will  first 
be  treated  from  the  standpoint  of  a  contract,  outside 
of  the  operation  of  the  police  powers  of  the  munici- 
pality. Treating  the  regulation  of  rates,  as  a  matter 
of  contract,  it  has  been  held  that  a  '<  charter  specifi- 
cation of  rates  which  it  shall  be  lawful  for  a  turn> 
pike    company  to    charge,    subject    to    certain   increase 
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or  decrease,  if  necessary  to  keep  the  company's  divi- 
dends within  certain  limits,  does  not  constitute  an 
irrevocable  contract  between  the  State  and  the  corpo- 
ration, but  is  merely  an  indication  that  such  rates 
are  supposed  to  be  reasonable,  without  precluding  the 
subsequent  exercise  of  legislative  power  to  change  the 
rates."  Turnpike  Co.  v.  Croxton  (Ky.),  L.  R.  A., 
177.      See  notes  to  this  case  for  a  general  discussion. 

In  the  case  of  Danville  v.  Danmll^  Water  Ca, 
(111.),    69  Am.    St.    Rep.,    304,   the  Court  held: 

*'The  Legislature  has  the  power  to  regulate  the 
rates  at  which  water  shall  be  supplied  to  the  public 
by  a  water  company,  especially  where  such  right  is 
reserved  by  the  statute  under  which  said  company 
was  incorporated. 

*<  Municipal  corporations  can  exercise  only  such 
powers  as  are  conferred  upon  them  by  their  charters. 
All  persons  dealing  with  thera  must  see  that  they 
have  power  to  perform  the  proposed  act. 

'.*The  statute  empowering  a  city  to  authorize  a 
private  corporation  to  construct  water  works,  and  to 
contract  for  a  supply  of  water  for  a  period  not  to 
exceed  thirtj'  years,  gave  no  power  to  the  city  to 
bind  itself  by  fixing  a  rate  at  which  it  must  pay 
for  such  supply  for  such  entire  period,  and  an  ordi- 
nance  fixing  the  rate  for  the  entire  thirty  years  is 
void. 

"Although  a  city  has  been  empowered  by  statute 
to  authorize  a  private  corporation  to  construct  water 
works,    and    to    contract    for    a    supply   of  water,  not 
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to  exceed  thirty  years,  a  subsequent  statute  em- 
powering any  city  in  which  a  private  corporation 
has  been,  or  may  be  authorized  to  supply  water 
for  public  use,  to  fix  reasonable  water  rates,  is 
constitutional,  and  an  ordinance  passed  under  the 
later  statute  reducing  existing  water  rates,  and  fix- 
ing them  at  a  reasonable  price,  is  valid,  although 
the  city  enacting  it  has,  under  the  earlier  statute, 
attempted  by  ordinance  to  fix  water  rates  at  a  cer- 
tain figure  for  the  entire  unexpired  period  of  thirty 
years."  Dcmville  v.  Danville  Water  Co,^  69  Am. 
St.  Rep.,  304.  "To  the  same  effect  see  the  decision 
in  the  case  of  Roijern  Pari'  Water  Co.  v.  Fej^gus^ 
178  111.,  571,  cited  in  note  to  the  foregoing  case 
at  p.  315.  It  is  there  held  that  an  ordinance  fixing 
the  rates  for  the  full  period  is  merely  a  declara- 
tion that  such  rates  are  reasonable  at  the  time  when 
the  ordinance  was  enacted,  and  that  the  City  is  not 
bound  to  recognize  such  rates  as  reasonable  for  the 
full  period,  and  has  power  to  fix  the  water  rates 
so  as  to  make  them  reasonable  at  any  time,  or 
from  time  to  time,  as  chanofed  conditions  may  effect 
the  reasonableness  of  the  water  rates  formerly  estab- 
lished, and  that  mandamus  will  lie  at  the  suit  of  a 
citizen  to  compel  the  water  company  to  furnish  him 
with  water  at  the  changed  rates,  provided  they  are 
reasonable. ' ' 

In  the  case  of  San  Diego  Water  Co.  v.  San 
Diego,  from  California,  62  Am.  St.  Rep.,  261,  the 
power    to     regulate     water     rates     is     recognized     and 
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enforced   with   the    like    qualification    that    they   must 
be   reasonable. 

**The  case  of  Rogers  Park  Water  Co.  v.  Fergus^ 
cited  above,  and  of  Danville  v.  DanvUle  Water  Co.^ 
and  also  the  additional  case  of  Freeport  Water  Co. 
V.  Freeport^  all  from  the  Supreme  Court  of  Illi- 
nois,  were  taken  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  and  on  March  25, 
1901,  were  aflSrmed."  21  Supreme  Court  Reporter, 
490,  493,  505.  '*In  these  cases  the  Supreme  Court 
of  the  United  States  held  that  municipal  corpora- 
tions may  be  invested  by  statute  with  the  power  to 
bind  themselves  by  an  irrevocable  contract  and  to 
regulate  rates,  but  such  power  must  be  conferred 
in  explicit  terms,  and  that  a  contract  concerning 
governmental  functions,  as  one  which  affects  the 
right  of  a  city  to  regulate  rates  of  a  water  com- 
pany, must  be  strictly  construed,  and  such  functions 
cannot  be  held  to  have  been  contracted  awav  by 
doubtful  or  ambiguous  provisions,  and  further,  that 
an  ordinance  granting  an  exclusive  franchise  to  the 
water  company,  with  the  right  to  use  the  streets, 
requiring  the  municipality  to  pay  certain  rentals, 
and  binding  the  company,  among  other  things,  to 
furnish  an  adcijuate  supply  of  water,  does  not  give 
a  contract  right  to  charge  the  rates  named  in  the 
ordinance  for  the  whole  period  of  the  franchise,  by 
virtue  of  the  provision  that  the  grantee  '*  shall  charge 
the  following  annual  rates  to  consumers  durinjj  the 
existence    of     this     franchise,''     as     this    is    merely   a 
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regulation  of  the  right  to  charge  rates,  and  does 
not  amount  to  a  stipulation  that  no  other  regula- 
tion  will   be   made  during  the  term  of  the  franchise/' 

It  will  be  seen  from  an  inspection  of  these  cases 
that  the  Supreme  Court  was  divided  in  opinion,  the 
minority  relying  upon  the  cases  hereafter  cited  by 
the  defendant  as  controlling.  This  difference,  as 
we  understand  it,  extends  not  only  to  the  question 
of  the  power  of  the  State  to  authorize  an  irrevoca- 
ble contract,  but  likewise  whether  the  regulation  of 
rates    is    within    the    police    power. 

In  a  very  able  and  exhaustive  argument,  counsel 
for  the  Water  Company  insists  that  the  ordinance  of 
March  30,  1901,  impairs  the  obligations  of  prior 
contracts  made  by  the  city  with  the  defendant  com- 
pany, and  is  therefore  void,  and  in  support  of  this 
contention  are  cited:  Constitution  United  States,  Sec. 
10,  Art.  1;  Constitution  State  of  Tenn.,  Sec.  20, 
Art.  1;  jVew  Orlemis  Water  ^YorJcH  Co.  v.  Jihers,  115 
U.  S.,  674;  JVefr  Orleam^  Gas  Light  Co,  v.  Louisuma^ 
116  U.  S.,  650;  St.  Tammany  Water  Works  C<k  v. 
Neir  Orleans  Water  Works  Co.,  120  U.  S.,  64;  Walla 
Walla  V.  Walla  Walla  Water  Co.,  172  U.  S.,  1;  Los 
Angeles  Water  Co.  v.  Los  Angeles,  177  U.  S.,  570; 
Santa  Anna  Water  Co.  v.  Town  of,  etc.,  56  Fed. 
Rep.,  671;  Bank  of  111.  v.  Akron  City,  etc.,  76 
Fed.  Rep.,  671;  Old  Colony  Trust  Co.  v.  City .  of 
Atlanta,  83  Fed.  Rep.,  42;  Los  Angeles  City  Water 
Co.  v.  Los  Angeles,  88  Fed.  Rep.,  720;  City  of 
Cincinnati    v.    Cameron,    38    Ohio,    380;    Cahle  Co.    v. 
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Baltimore^  66  Fed.  Rep.,  140;  Los  AngeUs  Water 
Co,  V.  City  of  Los  Angeles^  103  Fed.  Rep.,  711; 
Crosby  V.  City  Council  of  Montgomery^  108  Ala., 
498;  State^  t^x  rel.^  v.  Laclede  Gas  Light  Co,^  102 
Mo.,    472. 

We  do  not  deem  it  necessary  to  comment  upon  all 
these  authorities,  but  will  notice  some  of  those  most 
relied  upon  and  most  nearly  in  point. 

The  case  of  Los  Angeles  Water  Co.  v.  Los  Angeles^ 
177   U.    S.,   570,   is  much   relied  on. 

Attention  is  called  to  the  fact  that  Justice  Mc- 
Kenna,  who  delivered  the  opinion  in  the  Los  Angeles 
case  above  cited,  delivered  the  opinions  in  the  Illinois 
cases,  aujmt^  and  he  rested  it  upon  the  ground  that 
express  authority  had  been  granted  to  Los  Angeles  to 
enter  into  a  contract  limiting  its  power  to  regulate 
water  rates.  It  is  said  on  p.  470  of  the  opinion, 
that  ''it  is  not  denied  that  the  city  had  the  {X)wer 
to    regulate   rates." 

''The  contract  of  July  22,  1868,  with  the  Water 
Company  provided  that  the  Mayor  and  Common 
Council  of  said  City  shall  have,  and  do  reserve,  the 
right  to  regulate  the  water  rates  charged  by  said 
party  of  the  second  part,  or  their  assignees,  provided 
that  thev  shall  not  so  reduce  water  rates  or  so  tix 
the  price  thereof,  as  to  })e  less  than  those  charged 
by  the  party  of  the  second  part  for  water.''  Pp. 
560,  570.  On  April  2,  1870,  the  Legislature  for 
California  passed  an  act,  held  in  that  case  to  be 
valid,   ratifying  and  confirming  said  contract.    Pp.  561, 
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671.  It  is,  therefore,  held  that  since  the  city  had 
entered  into  this  contract  by  such  legislative  author- 
ity, and  that  the  contract  did  not  grant  the  power 
to  regulate  rates,  which  power  was  'already  existent, 
but  was  a  contract  to  limit  that  right,  the  city  had 
no  power  by  ordinance  to  violate  it. 

"It  will  be  further  observed  that  this  case  arose 
under  acts  and  contracts  made  before  the  adoption  of 
the  Constitution  of  California,  of  1879,  providing  for 
the  regulation  of  water  rates.       P.    667. 

'*In  the  case  of  Old  Colony  Trust  Co.  v.  City  of 
Atlanta,  83  Fed.  Rep.,  39,  it  is  held  that  the  City 
could  not  regulate  street  car  fares,  because  no  such 
power  had  ever  been  delegated  to  the  City.  The 
City  assorted  such  power  under  the  provisions  of  its 
own  charter,  and  also  those  of  the  charters  of  the 
street  car  companies,  but  the  Court,  upon  construing 
those  charters,   held   that  they  granted  no  such   power. 

''The  charter  of  the  street  car  company  granted 
certain  franchises  and  privileges  to  the  company, 
*  provided  that  the  rates  and  fares  on  said  rail- 
road shall  be  subject  to  the  approval  of  the  Mayor 
and  City  Council  of  the  City  of  Atlanta.'  In  the 
city  ordinance  granting  to  this  company  the  use  of 
the  streets,  etc.,  it  was  provided  that  the  charges 
for  passage  on  said  road  shall  not  exceed  twenty 
cents  for  any  through  line,  and  ten  cents  for  half 
lines    or  short    distances. 

''The  Court  declines  to  express  an  opinion  as  to 
whether    this  constituted    a   contract    between    the    city 
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and  the  compaDy,  but  said  that  if  the  proviso 
in  the  railroad  company's  charter  granted  any 
power  to  regulate,  it  was  exhausted  upon  its  first 
exercise.  But  the  Court  does  not  determine  what 
effect  would  be  given  to  a  direct  grant  of  power  to 
the  city  to  regulate  fares,  instead  of  this  mere  reser- 
vation out  of  the  franchises  granted  to  the  railroad 
company,  and  further  held  that  the  power  to  approve, 
such  as  was  reserved  in  this  charter,  is  not  equiva- 
lent to  the  power  to  regulate  and  fix  rates.  See 
p.    24. 

*'The  case  of  Santa  Anna  Water  Co.  v.  T(/mn 
of  Baena  Ventura^  66  Fed.  Rep.,  339,  simply  holds 
that  the  Constitution  of  California  of  1879,  requiring 
annual  regulation  of  water  rates,  would  not  avoid  a 
valid  contract  previously  entered  into  by  a  city,  with 
a  water  company,  authorizing  a  water  company  to 
fix  its  own  rates.  The  case  has  no  application  to 
the   questions   involved   in    the    present  case.'' 

The  case  of  WaUn  Walhi  v.  Walla  Walla  Wati^t 
Co,^  172  U.  S. ,  1,  is  a  case  somewhat  peculiar  in 
its  facts.  By  an  act  of  the  Territory  of  Washing- 
ton, incorporating  the  City  of  Walla  Walla,  it  was 
enacted  that  it  should  have  power  to  provide  a  sup- 
ply of  water  and  to  grant  the  use  of  the  streets  for 
a  term  not  exceeding  twenty- five  years,  provided  none 
of  the  rights  and  privileges  herein  granted  shall  be 
exclusive  nor  prevent  the  council  from  granting  the 
same    rights  to    others. 

The  City,    in   pursuance  of  this   Act,   passed  an   or- 
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dinance  in  1887,  granting  the  Company  the  right  to 
lay,  place,  and  maintain  all  necessary  water  mains, 
pipes,  connections  and  fittings  in  all  the  highways, 
streets  and  alleys  of  the  city  for  the  purpose  of  fur- 
nishing water.  In  1893,  it  passed  another  ordinance 
to  provide  a  system  of  water  works  of  its  own,  and 
one  of  the  questions  presented  was  its  power  to  pass 
the  latter  ordinance.  The  Court  said:  <'The  case 
upon  its  merits  depends  largely  upon  the  power  of 
the  City  under  its  charter.  The  ordinance  authorizing 
the  contract,  which  purports  to  have  been  passed  in 
pursuance  of  the  charter,  declared  that  until  such 
contract  be  avoided  by  a  court  of  competent  jurisdic- 
tion, the  City  would  not  erect,  maintain  or  become 
interested  in  any  water  works  except  the  ones  estab- 
lished by  the  Company,  while  the  ordinance  of  June 
20,  1893,  provided  for  the  immediate  construction  of 
a  system  of  water  works  by  the  City,  for  the  pur- 
pose of  supplying  the  City  and  its  inhabitants  with 
water.  LTpon  the  face  of  the  two  ordinances  there 
was  a  plain  conflict;  the  latter  clearly  impaired  the 
obligation  of  the  former.  The  City  contended  that 
the  original  ordinance  was  beyond  its  power  to  make; 
first,  because  it  created  a  monopoly  not  authorized 
expressly  or  impliedly  by  legislative  grant,  and  was 
void  as  being  in  contravention  of  public  policy;  sec- 
ond, that  it  was  an  attempt  to  contract  away  a  part 
of  the  governmental  powers  of  the  City  Council,  and 
for  other   reasons   which   we   need   not   notice. 

The   Court   held   that   as   the    original    contract   was 
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limited  to  twenty-five  years,  and  was  not  an  exclusive 
grant,  that  it  was  not  beyond  the  power  of  the  City 
Council;  that  if  it  had  been  exclusive  it  would  have 
been  a  monopoly  and  objectionable,  unless  authorized 
by  express  sanction  of  the  Legislature.  The  Court 
further  held  that  the  contract  would  be  void  if  it 
interfered  with  the  police  power  of  the  City,  and 
this  police  power  extended  to  the  peace,  good  order, 
health  and  morals  of  the  inhabitants,  and  if  deleterious 
to  them  it  might  be  controlled  by  the  City,  or  the 
contract  entirely  abrogated  under  the  police  authority 
of  the  City;  but  the  Court  held  that  the  matter  of 
the  contract  did  not  fall  within  the  police  power,  but 
the  contractual  power  of   the  City. 

In  the  case  of  the  Siafey  ex.  reL  City  of  St, 
Louis  V.  IVie  Laclede  Gas  Light  Co,^  102  Mo., 
4:72,  483,  the  charter  of  the  company  granted  by 
the  State  authorized  the  company  to  fix  the  price 
of  gas  manufactured  by  it,  and  it  was  held  that 
such  price  could  not  l)e  diminished  by  subsequent 
legislative  action.  State  or  municipal.  It  was  further 
held  that  the  regulation  of  the  price  of  gas  by  the 
State  or  l)y  municipalities  created  by  it  is  not  the 
exercise    of    a  police    power,    which    cannot    be    abro- 

tfated    bv    contract It   mav   be 

said  that  under  the  grant  from  the  Legislature  in 
the  Missouri  case,  it  was  intended  to  remove  the 
company  from  the  exercise  of  the  police  power  of 
the  State  over  it,  in  so  far  as  its  rates  of  charge 
were   concerned. 
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While  not  assenting  to  the  views  expressed  in 
that  case,  we  think  this  case  clearly  distinguishable 
from  the  present  one  under  consideration,  in  that 
the  Legislature  in  the  Missouri  case  intended  to  put 
the  question  of  rates  beyond  future  control  of  the 
State  or  municipality  and  beyond  its  police  regulation, 
while  in  the  present  case,  under  Sec.  2  of  the 
charter,  it  was  clearly  intended  to  keep  the  question 
of  rates  under  control  and  to  treat  them  as  subject 
to   police   supervision. 

Under  the  cases  we  have  cited  and  others  that 
might  be  collated,  it  is,  we  think,  apparent  that 
the  authorities  are  not  agreed  as  to  whether  the 
State  can  by  legislative  grant  empower  a  munici- 
pality to  enter  into  an  irrevocable  and  perpetual 
contract  with  a  water  company  or  other  private  or 
quasi  public  corporation  for  a  system  of  water 
works  and  a  supply  of  water,  and  whether  such 
company  can  by  legislative  grant  be  removed  from  the 
supervision  of  the  police  power  of  the  municipality, 
yet  we  think  there  is  no  question  but  that  in  order 
to  do  so  the  legislative  grant  must  be  unquestion- 
able and  admit  of  no  other  construction,  but  must 
be  plain,  positive  and  unequivocal.  If  the  munici- 
pality has  no  such  power  under  legislative  grant,  it 
can  make  no  such  contract,  nor  can  it  waive  its 
police  powers  or  refuse  to  exercise  them  when  the 
good    of   the    citizens     of     the    municipality    demands. 

What  matters  fall  within  the  scope  of  the  police 
powers  of   the  State   or    of   a   municipality     has  never 
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l)e©n  definitely  determined.  A  large  number  of  sub- 
jects have  been  embraced,  such  as  the  public  health, 
the  public  morals,  the  public  safety,  and  the  gen- 
eral and  comprehensive  clause  of  the  public  welfare, 
and  after  the  enumeration  of  all  the  subjects  under 
these  and  other  creneral  heads,  the  text  books 
announce  that  there  are  also  other  instances.  Dif- 
ferent jurisdictions  lay  down  different  rules  and  limits. 
In  Theilan  v.  PoTt*'i\  14  Lea,  626,  **the  safety  and 
tranquility  of  the  community  and  the  orderly  exist- 
ence  of    the    i2:overnment   is  included   in   the  enumera- 

I 

tion."       As   to   what   may    be  done  under  this  power,  | 

see  generally  Dillon  on  Municipal  Corporations,  p. 
95,  Sec.  71,  N.  141,  142,  244,  314,  752,  note 
p.  920;  8  Ency.  L.,  1  Ed.,  620,  624;  18  Ency. 
L.,  1  Ed.,  752.  Rarhimn  v.  Iron  Co,^  19  Pick., 
423;  Lei  per  v.  The  State,  19  Pick.,  503;  Z.  A 
X.  B.  R.  Co,  V.  Burke,  6  Col.,  50;  SUite  v. 
Marthi,  2  Shannon,  555  ;  Dayton  v.  Barton,  19 
Pick.,    604. 

It  was  said  in  Stone  v.  Mlxfiissijypi,  101  U.  S., 
814:  "No  Legislature  can  bargain  away  the  pub- 
lic   health   or   the    public   morals.^' 

While  the  rate  to  be  paid  for  water  is  not  so 
palpably  a  regulation  within  the  police  supervision 
of  a  city,  as  is  the  purity  and  supply  of  the 
water  furnished,  yet  the  rate  of  charge  is  a  matter 
which  affects  the  health,  welfare  and  comfort  of  the 
city,  since  if  rates  are  unreasonably  high  they  will 
prove    a    restriction     upon    the    use    of    water,    which 
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may  seriously  impair  the  health  and  interfere  with 
the  comfort  and  welfare  of  the  people,  especially 
the  poorer  classes,  who,  by  reason  of  high  prices 
may  be  cut  off  from  the  benefit  of  the  water,  par- 
tially  or  altogether. 

The  case  of  Los  Angeles  City  Water  Co,  v.  Los 
Angehs,  88  Fed.  Rep.,  720  (S.  C,  177  U.  S., 
568),  is  relied  on  to  show  that  a  city  may  waive 
.or  renounce  its  right  to  regulate  water  rates,  but,  ar 
we  have  before  stated,  it  appears  that  express  author- 
ity was  given  to  that  City  in  its  charter  to  entes 
into  a  contract  limiting  its  power  to  regulate  rates, 
the  language  of  the  charter  being  in  substance  that 
the  City  may  regulate  the  rates  ^^  provided  tfwjj 
shall  not  so  reduce  such  water  rates  or  so  fix  the 
price  thereof  as  to  he  less  than  those  nmo  charged 
by  the  parties  of  tha  second  part  (the  water  com- 
pany) for    trater.'^'^ 

But  the  difference  in  that  case  and  the  present  is, 
that  by  the  charter  of  Los  Angeles,  the  city  had 
the  express  power  to  make  an  irrevocable  contract, 
while  in  this  case,  the  city  of  Knoxville  is  not  by 
its  charter  granted  such  a  right,  but  the  proper  con- 
struction of  the  charter  is,  we  think,  that  the  City 
shall  have  a  continuing  right  to  regulate  the  charges 
for  water,  limited  only  by  a  condition  that  such  rates 
shall  not  be  unreasonable  and  oppressive.  As  before 
stated,  this  question  of  reasonableness  or  unreasona- 
bleness of  rates  is  not  considered  in  the  present  case, 
but  seems  to  have  been  waived  by  consent. 
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It  is  said  that  it  is  unreasonable  to  give  to  the 
City  of  Knoxville  the  right  to  regulate  the  water 
rates  of  the  Company  when  it  is  itself  the  principal 
party  to  be  affected  by  such  rates,  and  in  this  con- 
nection the  language  of  Mr.  Justice  Jackson  in  Cleve- 
land Gas  Light  &  Coke  Co.  against  the  City  of 
Cleveland,   71  Fed.    Rep.,    614,   is  cited  as  follows: 

**lt  would  be  a  fearful  proposition,  monstrously 
absurd  and  outrageous,  if  the  Legislature  which  un- 
dertook to  confer  upon  a  citizen  of  Cleveland,  the 
right  to  say  at  what  price  services  should  be  ren- 
dered to  him,  or  what  he  should  pay  for  goods  and 
articles  furnished  him.  There  is  hardly  any  law  in 
this  land  that  would  make  the  party  being  furnished 
the  judge  of  the  price  that  he  should  pay,  or  would 
say  that  his  arbitrary  decision  should  fix  the  rights 
of  the  parties.  The  city  of  Cleveland  has  under- 
taken to  do  that  thing.  .  .  .  The  thing  cannot 
be  done,  and  ought  not  to  be  done."  71  Fed. 
Rep.,  614.  But  the  fallacy,  as  we  think,  in  this 
argument  lies  in  the  fact  that  the  question  of  the 
reasonableness  or  unreasonableness  of  the  rates  is 
always  open  to  judicial  investigation,  and  while  it 
may  safely  be  said  that  the  Legislature  cannot  con- 
stitutionally delegate  the  power  to  fix  prices  at  which 
water  shall  be  sold  in  a  city  by  the  authorities  of 
the  city,  which  is  itself  a  consumer,  either  in  its 
municipal  capacity  or  through  its  inhabitants,  without 
liability  to  a  judicial  investigation  of  the  reasonable- 
ness of  the  rates   fixed    by   such    authorities.     Still,   if 
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no  such  provision  is  made  in  an  ordinance,  the  law 
will  imply  one  and  preserve  to  the  Company  its  right 
to  litigate  the  question  upon  that  ground.  We  do 
not  think  it  necessary  that  the  provision  be  incorpo- 
rated in  the  contract  or  in  the  ordinance,  but  it  will 
be  implied  when  not  expressly  provided  for. 

It  is  said  in  addition  that  the  City  has  an  option 
to  purchase  the  plant  after  1898,  and  the  argument 
is  made  that  the  city  authorities  by  oppressive  legis- 
tion  and  ordinances  may  make  the  plant  unproductive 
and  less  valuable  in  order  to  secure  it  at  less  than 
it  is  woi*th,  but  in  answer  to  this  we  think  we  can 
safely  say  the  defendants  may  protect  themselves 
against  such  action  and  results  by  a  recourse  to  the 
courts,  and  protection  against  ordinances  which  are 
intended  to,  or  do,  have  such  results.  No  such  case 
is  before  us  now,  as  the  question  of  the  income  and 
profits  of  the  Water  Company  has  not  been  opened 
nor  considered,  and  the  naked  question  here  being 
the  power  to  regulate  the  rates  as  the  City  in  its 
judgment   may   deem   right   and   just. 

Recurring  again  to  the  provision  in  the  second 
section  of  the  charter.  Act  of  1877,  Ch.  104,  we 
think  that  its  proper  construction  is,  that  nothing  in 
it  and  no  power  granted  by  it  to  the  corporation  to 
contract  for  and  provide  water  shall  in  any  way  in- 
terfere with  the  police  or  general  powers  of  the  city, 
and  it  expressly  provides  that  such  corporate  author- 
ities shall  have  power  by  ordinance  to  regulate  the 
price   of    water   to    be    supplied    by    such    company. 

23  P— 44 
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It  is  to  be  noted  that  defendant's  counsel  insist 
that  the  proper  construction  of  Section  2  of  the  char- 
ter of  the  city  is  that,  while  the  city  originally  had 
the  power  to  regulate  the  price  of  water  to  be  sup- 
plied by  the  Company,  it  is  not  a  continuing  right, 
but  that,  having  once  exercised  it,  its  power  was  ex- 
hausted, and  having  once  made  a  contract  for  a  cer- 
tain schedule  of  rates  it  is  bound  by  such  contract. 
The   contention    is    forcibly    put  as    follows: 

The  City  was  the  ''master  of  the  situation:"  If  it 
chose  to  refrain  from  making  a  contract,  it  might 
exercise  the  power  of  regulation,  limited  only  by 
what  would  be  unreasonable  and  oppressive.  But 
if  it  should  exercise  the  power  vested  in  it,  and 
si^ecially  conferred  upon  defendant  company,  and 
enter  into  a  contract  with  said  company  for  the 
use  of  water,  and  agree  upon  price  for  the  us- 
of  such  water,  then  it  became  bound  by  that  pre- 
vision of  the  Constitution  of  the  United  States, 
which  is  written  into  every  contract  that  it  is  sacred 
from  alteration,  change  or  impairment  except  with 
the  consent  of  the  other  party.  And  it  is  said: 
If  such  were  not  the  case,  what  City  could  persuade 
parties  to  invest  their  capital  in  improvements,  which, 
to  be  profitable,  must  either  be  permanent  or  con- 
tinue for  such  a  length  of  time  as  to  enable  the 
investor  to  receive  some  return  upon  the  amount 
invested  by  him?  A  different  construction  would  be 
disastrous   to   the   interest   of   the   City. 

In    Freeport    Water    Co.    v.     Freeportj    21   Supreme 
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Court  Reporter,  498,  it  is  said:  "This  power  of 
regulation  is  a  power  of  government  continuing  of 
its  nature,  and  if  it  can  be  bargained  away  at  ail, 
it  can  only  be  by  words  of  positive  grant,  or  some- 
thing which  is  in  law  equivalent.  If  there  is  reason- 
able doubt  it  must  be  resolved  in  favor  of  the  exist- 
ence  of   the   power." 

In  the  words  of  Chief  Justice  Marshall,  in  Provi- 
dence Bank  V.  liilllngs^  4  Peters,  514,  561,  L.  Ed., 
939,  955,  its  abandonment  ought  not  be  presumed 
in  a  case  in  which  the  deliberate  purpose  of  the 
State  to  abandon  it,  does  not  appear.  In  that  case 
the  term  used  was  ^^at  nuch  raUs  as  inay  be  fixed 
by  ordinance.'*'*  It  was  said,  the  words  *'\fixed  by 
ordinance'*^  may  be  construed  to  mean  by  ordinance 
once  for  all  to  endure  during  the  whole  period  of 
thirty  years,  or  by  ordinance  from  time  to  time,  as 
might  be  deemed  necessary.  Of  the  two  construc- 
tions that  must  be  adopted,  which  is  the  most  favor- 
able  to  the  public?  not  that  one  which  would  so 
tie  the  hands  of  the  Council  that  the  rates  could 
not  be  adjusted  as  justice  to  both  parties  might 
require   at   a   particular   time. 

The  language  of  the  City  charter  in  the  present 
case  is  not  that  the  corporate  authorities  shall  have 
power  by  ordinance  to  fix^  but  to  regulate  the  price 
of  water  to  be  supplied  by  such  company,  and  in 
the  same  connection  the  full  police  and  general  powers 
of  the   corporation   are  reserved   to   it. 

We  are  of  opinion   that   the  right  to  regulate  rates 
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was  not  exhausted  by  an  agreement  at  any  particu- 
lar  time  upon  a  schedule  of  prices,  but  it  is  a  con- 
tinuing right  under  the  terms  of  the  charter,  but 
not  to  be  exercised  arbitrarily  and  unreasonably,  and 
when  rates  are  so  reduced  as  to  become  oppressive 
upon  the  company,  and  so  as  not  to  yield  a  fair 
income  on  the  investment,  the  Court  can  interfere 
upon  a  proper  showing  and  restrain  such  action. 
As  has  been  very  tersely  said :  a  reasonable  rate  the 
law  assures,  even  against  governmental  regulation.  21 
Sup.  Court  Rep.,  497,  Rogers  Park  Go.  v.  Fergus; 
21  Sup.  Court  Rep.,  498,  Freeport  Water  Co.  v. 
Freeport, 

The  rates  adopted  by  the  ordinance  are  not  shown 
by  the  proof  to  be  unreasonable,  and  the  ordinance 
is  not  shown  to  be  oppressive,  and  its  violation 
subjects  the   defendant  to   the  penalties   imposed. 

The  judgment  of  the  Court  below  is  reversed, 
and  judgment  will  be  entered  in  this  Court  as  herein 
indicated. 
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Foster  &   Webb  v.    Scott  County. 

{Knoxville.       November    2,    1901.) 

1.  Account,    From  another  county. 

In  an  action  upon  an  account,  coming  from  another  State  or  an- 
other county  of  this  State,  properly  proved  iii  compliance  with 
the  statute,  its  correctness  is  not  in  issue  unless  it  is  denied 
under  oath. 

^:Code  construed:  1 5561  (S.);  i  4259  (M.  &  V.);  §  3780a  (T.  &  S.). 

3.  Same.     Same. 

The  affidavit  to  an  account  coining  from  another  State,  or  an- 
other county  of  this  State,  which  puts  the  defendant  to  denial 
of  same  upon  his  oath,  in  order  to  put  its  correctness  at  issue, 
must  be  made  by  the  plaintiff  himself,  and  not  by  an  agent. 
{PoaU  p.  S95.) 

Code  construed:  ?  5561  (S.);  J  4259  (M.  &  V.);  i  3780a  (T.  &  S.). 

Cases  cited:  Cave  v.  Baskett,  3  Hum.,  342;  Hunter  v,  Anderson,  1 
Heis.,  3;  Brown  v.  Stabler,  1  Heis.,  444;  Briggs  v,  Montgomery, 
3  Heis.,  675;  Brien  v.  Peterman,  3  Head,  499. 


FROM     SCOTT. 


Appeal    from    Chancery    Court    of     Scott    County. 
H.    G.    Kyle,    Judge. 

A.     G.    EwiNG    and   J.    F.    Baker,    for    Foster    & 
Webb. 

H.     Clay    James     &     S.     E.     Young     for    Scott 
County. 
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Wilkes,  J.  This  bill  is  filed  to  collect  an  open 
account  in  favor  of  complainants,  against  Scott 
County,  for  books  and  stationery  supplies.  With 
the  bill  is  exhibited  an  account  sworn  to  in  David- 
son County,  where  the  complainants  reside  and  do 
business.  This  account  is  sworn  to  before  a  No- 
tary Public  of  that  county  by  J.  O.  EJd wards,  who 
makes  the  oath  as  to  the  correctness  of  the  ac- 
count as    bookkeeper  of   the  firm   of   Foster  &  Webb. 

The  bill  itself  is  sworn  to  by  an  attorney  for 
complainant  in  Scott  County.  The  oath  to  the  an- 
swer is  waived.  An  unsworn  answer  is  filed,  but 
there  is  no  denial  under  oath  of  the  justice  and  cor- 
rectness  of  this  account.  In  this  condition  of  the 
record,  and  without  any  evidence  the  case  was  heard 
on  a  regular  call  of  the  docket,  when  judgment  was 
rendered  for  the  amount  of  the  account  against  the 
county,  and  it   was  appealed. 

The  Court  of  Chancery  Appeals  reversed  the  decree 
of  the  Chancellor,  and  held  the  complainants  not  en- 
titled to  recover,  and  they  have  appealed  to  this 
Court  and   assign   errors. 

The  Court  of  Chancery  Appeals  held  that  the  ac- 
count was  substantially  and  sufficiently  proven  under 
the  statute,  Shannon,  §5561;  that  the  affidavit  there 
provided  for  need  not  be  made  by  the  firm  or  any 
member  of  it  who  was  complainant,  but  that  it 
might  be  made  by  the  bookkeeper  of  the  firm  as 
the  party  who  would  be  most  likely  to  know  of  its 
correctness. 
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That  Coart  also  held  that  while  the  correctness  of 
the  account  should  have  been  denied  under  oath, 
either  in  the  answer  or  otherwise,  still  if  no  such 
denial  was  made,  under  oath,  and  no  exception  was 
taken  on  that  account  by  the  complainant,  the  lia- 
bility on  the  account  and  its  correctness  would  be 
considered  as  put  at  issue  and  if  no  proof  was 
introduced  by  the  complainant,  he  must  fail  in  his 
suit  for  want  of   proof. 

We  are  of  opinion  the  Court  of  Chancery  Ap- 
peals is  in  error.  The  statute  referred  to,  is  in 
these  words:  ''An  account  on  which  action  is 
brought  coming  from  another  State  or  another  county 
of  this  State  with  the  affidavit  of  the  plaintiff  to 
its  correctness,  and  the  certificate  of  a  State  Com- 
missioner annexed  thereto,  or  the  certificate  of  a 
Notary  Public  with  his  official  seal,  annexed  thereto, 
or  the  certificate  of  a  Justice  of  the  Peace  with 
the  certificate  of  the  Clerk  of  the  County  Court 
that  such  justice  is  an  acting  justice  in  his  County, 
is  conclusive  against  the  party  sought  to  be  charged, 
unless  he  shall,   on  oath,    deny  the  account. '^ 

The  reason  and  policy  of  this  Act  are  said  to 
furnish  an  easy  and  ready  mean^  of  collecting 
accounts  when  no  real  defense  exists,  unless  it  shall 
be  denied  on  oath  and  the  plaintiff  thereby  notified 
to  make  proof.  (Jam  v.  Baskett^  3  Hum.,  342  ; 
Hunter  v.  Anderson^  1  Heis.,  3;  Brown  v.  StahUr^ 
1  Heis.,   444;     Briggs   v.    Montgomery^    3   Heis.,    675. 

The  Court  of  Chancery  Appeals  says:     '*Of  course 
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the  correctness  of  such  knowledge  is  naturally  with- 
in the  special  knowledge  of  the  bookkeeper.  If  this 
were  a  controlling  feature  we  could  not  assent  to  it. 
It  is  more  reasonable  to  assume  that  the  bookkeeper 
makes  no  sales,  and  is  not  personally  cognizant  of 
the  sales  made  by  the  partners  or  their  salesmen, 
and  knows  only  that  he  is  directed  by  them  to  make 
such  entries  and  charges  as  they  report  to  him. 
The  presumption  is  rather  that  he  khows  nothing 
personally  of  the  transaction,  and  his  only  informa- 
tion of  it  is  such  as  comes  to  him  upon  the  state- 
ments of  other  persons.  He  could  only  testify,  per- 
haps, to  the  correctness  of  his  entries  as  reported  by 
salesmen  to  him,  and  not  as  to  the  correctness  of 
the  items  sold.  But  this,  we  think,  is  not  material. 
The  statute  is  plain  that  the  correctness  of  the 
account  must  be  sworn  to  by  the  plaintiff.  It  does 
not  say  nor  imply  that  the  oath  may  be  made  by  a 
bookkeeper,    or   salesman,    or  agent   of   any   kind. 

We  would  not  hold  that  when  the  suit  is  by  a 
firm  in  which  several  partners  are  named  as  compos- 
ing the  firm,  and  are  joined  as  plaintiffs  in  the  suit, 
that  the  oath  must  be  made  by  each  and  every  one 
of  them,  but  it  must  be  made  by  some  one  of  them 
who  is  a  plaintiff  to  the  suit  and  has  the  requisite 
information.  Such  is  the  rule  in  case  of  joint 
defendants,      Z?/vV?^   v.    Peterman    i4  ah,^   3  Head,  499. 

If  the  plaintiff  cannot,  for  want  of  proper  infor- 
mation, make  the  oath  himself,  then  he  does  not  bring 
himself  within  the   provisions  of    the   Act,   and  is  not 
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entitled  to  its  benefits,  but  must  prove  his  account 
as  in  other  cases.  We  cannot  extend  or  enlarge  the 
terms  of  the  statute  to  let  in  the  sworn  ex  parte 
statement  of  a  third  person,  no  matter  what  may  be 
his  means  or  the  extent  of  his  information,  nor  how 
much  such  a  holding  may  be  desirable.  The  plain- 
tiff can  have  the  benefit  of  the  sworn  statement  of 
third  persons,  only  when  the  case  is  tried  and  such 
third  persons  are  called  to  testify  as  witnesses. 

The  result  reached  by  the  Court  of  Chancery  Ap- 
peals is  correct  but  on  these  grounds.  The  decree 
of  that  Court  is  affirmed,  and  the  complainant's  suit 
is   dismissed  at  their  cost,   but   without   prejudice. 
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Hamby  v.    Lane. 

{Kiioxville.      November    2,    1901.) 

1.  HoMKBTEAD.     How  sct  up  in  pleadings. 

In  a  suit  a^^inst  husband  and  wife,  by  the  husband's  creditors, 
to  set  aside  a  conveyance  of  realty  made  by  him  to  his  wife  as 
voluntary  or  fraudulent,  and  subject  the  property  to  his  debts, 
it  is  not  essential  that  the  wife  set  up  and  claim  in  her  plead- 
ings her  right  of  homestead,  eo  nofminR^  in  such  realty,  but  it 
is  sufficient,  if  it  appear  from  all  the  facts  averred  in  the 
pleading's  that  she  is  entitled  to  homestead  in  the  property. 
The  pleadings  in  this  case,  though  informal,  sufficiently  state 
her  right  to  homestead.     (Post,  PP-  GS9-70U) 

Cases  cited:  Smith  v.  Carter  Bros.,  16  ILiea,  527;  Gray  v.  Baird,  4 
Lea,  215. 

2.  Same.      Wife^s  right  not  defeated  by  husband" s  fraudulent  con- 

veyance to  her. 

The  wife^s  right  of  homestead  is  not  defeated  by  the  husband's 
fraudulent  conveyance  to  her  of  the  property  to  which  that 
right  has  attached,  even  though  she  participated  in  the  fraud. 
{Post,  pp,  701-703.) 

Constitution  construed:  Art.  11,  Sec.  2. 

Code  construed:  §3798  (S.);  J 2935  (M.  &  V.);  28  2110a,  2114o  (T. 
&S.). 

Cases  cited:  Ruohs  v.  Hooke,  3  Lea,  302;  Powell  v.  Warren,  2 
Shannon,  144;  Howell  v.  Thompson,  95  Tenn.,  396;  Qray  v. 
Baird,  4  Lea,  215;  Cox  v.  Ballentine,  1  Bax.,  363;  Cronon  v. 
Honor,  10  Heis.,  533;  Mynatt  v.  Magill,  3  Lea,  72. 


FROM     MORGAN. 


Appeal   from   Chancery   Court   of   Morgan   County. 
H.    G.    Ktlb,    Judge. 
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Wbiqht,    Wright  &   Morris,    for   Hamby. 

John   M.    Davis,    for   Lane. 

Wilkes,  J.  The  original  bill  in  this  cause  was 
filed  to  set  aside  a  conveyance  made  by  George  W. 
Lane  to  his  wife,  L.  E.  Lane,  upon  the  ground 
that  it  was  voluntary  and  fraudulent  in  law  and  fact. 
The  Chancellor  held  that  the  conveyance  was  volun- 
tary, and  directed  the  land  to  be  sold,  free  from  the 
right  of  redemption  and  free  from  the  homestead 
exemption.  The  defendants  prayed  an  appeal  which 
was  refused,  and  the  land  was  sold  and  bought  in 
by  the  complainant  for  $120.  The  report  of  sale 
was  confirmed  and  and  title  was  divested  out  of  Lane 
and  wife  and  vested  in  complainant,  and  the  defend- 
ant Lane  and  wife  appealed,  and  assigned  as  error 
that  the  sale  was  improperly  made  free  from  the 
homestead  exemption.  The  Court  of  Chancery  Ap- 
peals modified  the  decree  of  the  Chancellor,  set  aside 
the  sale  and  remanded  the  cause  to  the  Chancery 
Court  of  Morgan  County  to  the  end  that  a  resale 
might  be  had  subject  to  the  homestead  exemption, 
upon  a  credit  of  six  and  twelve  months  and  free 
from  any  right  of  redemption.  The  Court  of  Chan- 
cery Appeals  found  that  the  conveyance  of  Lane  to 
his  wife  was  voluntary  and  fraudulent  in  law,  inas- 
much as  Lane  was  indebted  to  insolvency  when  the 
conveyance  was  made.  That  Court  considers  the 
questions  whether  the  conveyance  was  not  also  fraud- 
ulent   in    fact,    and,     while    their    finding      upon     this 
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feature  is  somewhat  equivocal,  it  is  in  substance  and 
effect  that  the  conteyance  was  not  only  voluntary 
but  made  for  the  purpose  of  defrauding  the  credit- 
ors of  the  husband,  and  this  fraud  was  known  to 
the  wife  and  participated  in  by  her,  at  least  to  the 
extent  that  she  attempted  to  fraudulently  withhold 
the  lands  from  the  creditors  of  the  husband  after 
the  filing  of  this  bill.  The  costs  of  the  cause,  up  to 
the  entry  of  the  decree  of  sale,  were  adjudged  against 
the  defendants,  and  subsequent  to  that  decree  to  the 
complainants,  including  the  costs  of  the  appeal. 
Complainants  have  prayed  a  broad  appeal  to  this 
Court  and  assigned  quite  a  number  of  errors.  It 
is  not  necessary  to  take  these  up  seriatim,  and  we 
will  proceed  to  consider  the  real  grounds  of  objec- 
tion. 

It  is  said  it  was  error  to  hold  that  defendants 
had  a  homestead  in  the  land;  that  if,  as  a  matter 
of  law,  they  had  a  homestead,  it  was  error  to  so 
adjudge  in  the  absence  of  any  plea  setting  it  up  in 
express  terms,  and  in  holding  that  the  statements  of 
the  answer  were  suflSciont  to  set  up  such  homestead 
without  a  formal  plea  for  that  purpose,  and  finally 
that  costs  should  not  have  been  adjudged  against 
complainant.  It  is  averred  in  complainant's  bill  that 
defendant  Lane,  at  the  time  of  the  conve3'ance 
and  when  the  bill  was  filled,  owned  no  other  real 
estate  than  that  in  controversy;  and  the  Court  of 
Chancery  Appeals  find  this  to  be  the  fact,  as  well 
as    that    Lane   was    the     head    of    a    family.       These 
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facts  entitle  him  to  a  homestead.  It  is  next  said 
that  he  did  not  claim  the  homestead  by  proper 
plea.  In  the  answer  of  Lane  and  wife  to  the  bill 
they  denied  the  right  of  complainant  to  sell  the 
land.  Among  other  things  it  was  said:  ^'The  de- 
fendant Lane  admits  that  he  is  a  poor  man.  He 
has  no  property  subject  to  execution.  He  also  ad- 
mits that  he  has  no  real  estate,  but  he  is  advised 
that  this  is  no  offense  and  affords  no  good  and 
lawful  reason  why  the  home  of  his  wife,  the  co- 
defendant,  should  be  sold  to  satisfy  a  debt  that  she 
did  not  in    anywise   contract." 

It  is  not  necessary  that  the  homestead  exemption 
should  be  set  up  by  plea  or  special  claim,  when 
facts  are  stated  which  clearly  show  that  it  exists,  as 
in  this  case.  Smith  and  Wife  v.  Carter  Bros.  <& 
Co.^  16  Lea,  627;  Gray  and  Wifely.  Baird^  4  Lea, 
215.  But  if  it  were  necessary  to  make  the  claim, 
the  allegations  in  this  answer  are  sufficient  for  that 
purpose.  The  next  question  presented  is  whether 
the  husband  and  wife  have  lost,  waived  or  forfeited 
their  homestead  as  the  result  of  the  conveyance  by 
the  husband  to  the  wife.  It  is  held  in  quite  a  num- 
ber of  cases  that  the  wife  is  not  estopped  to  claim 
homestead  in  lands  conveyed  to  her  without  considera- 
tion by  the  husband  upon  the  deed  being  set  aside 
by  his  creditors  when  she  did  not  participate  in  the 
fraud.  Ruohs  v.  Hoohe^  3  Lea,  302  ;  Powell  v. 
Warren^  2  Shannon,  144: ;  Iloicell  v.  Thompson^  11 
Pickle,    396,    401. 
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And  it  is  equally  true  that  if  the  conveyance  of 
the  property  be  fraudulent  in  intent  on  the  part  of 
the  husband  and  wife  it  will  not  defeat  the  home- 
stead right  of  either,  but  only  operate  as  against  the 
remainder  or  reversionary  interest  of  the  husband. 
The  homestead  is  a  constitutional  exemption,  and  can 
only  be  alienated  by  the  joint  conveyance  of  the  hus- 
band  and   wife.      Constitution,    Art.   XI,   Sec.    2. 

It  cannot  be  taken  for  the  husband^ s  debts  a^rainst 
the  wish  of  either  the  husband  or  wife.  Orai/  v. 
Bffird,   4   Lea,    215  ;   Shannon,    §  3798. 

It  may,  it  is  true,  be  abandoned,  as  in  case  of 
removal  from  the  State  and  becoming  a  resident  of 
another   State.      Farrlft  v.    Sipes^    15    Pickle,    298. 

And  if  the  husband  and  wife  join  in  a  fraudulant 
conveyance  to  a  third  party,  she  may  lose  the  exemp- 
tion by  virtue  of  the  principle  of  estoppel.  Cmmn^ 
McClung   ik   Co.    v.    Johnston ;    2    Shannon,    41. 

It  is  true  that  in  Nichols  v.  Darrid^on  County^  8 
Lea,  389,  it  was  held  that  the  husband^s  fraudulent 
conveyance  to  the  wife  of  the  homestead  would  de- 
feat the  claim  of  the  wife.  But  this  was  a  home- 
stead under  the  Act  of  1868,  by  which  the  wife 
had  no  interest  in  the  homestead,  and  the  husband 
alone  could  convey  it.  Fraud  cannot  be  predicated 
of  a  conveyance  of  exempt  property,  so  as  to  have 
the  effect  to  let  in  creditors  ito  seize  it  for  their 
debts  against  the  husband.  The  owner  of  it  may 
dispose   of    it  by   sale    or  mortgage    at   his  discretion. 
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6W  V.  Balle/Uine^   1  Bax.,    363;    Cronan  v.   Honor ^   10 
Heis.,  533;    Mynatt  v.   Magillj  3   Lea,  72. 

It  does  not  matter,  therefore,  if  the  conveyance 
from  the  husband  to  the  i^ife  be  fraudulent  in  fact, 
nor  that  both  participated  in  the  fraudulent  intent,  or 
that  the  conveyance  was  merely  vohintary,  it  cannot 
deprive    either    of   the    homestead    exemption. 

The  Court  of  Chancery  Appeals  was  correct  in 
holding  that  when  the  wife  has  not  joined  in  a  con- 
veyance to  a  third  party  she  is  not  divested  of  the 
homestead,  and  the  mere  acceptance,  though  she  may 
know  of  its  fraudulent  purpose,  of  a  voluntary  con- 
veyance by  her  husband  when  he  is  indebted,  does 
not  debar  her  from  claiming  the  homestead;  and  it 
might,  and  in  this  case  should,  have  gone  further, 
and  held  that,  though  the.  purpose  of  the  husband 
and  wife  may  have  been  fraudulent,  still  the  cred- 
itors could  not  reach  the  homestead  exemption  as 
the  result  of  such  conveyance.  Uoirell  v.  ThompHoUy 
11    Pickle,    401. 

The  remainder  or  reversionary  interest  may  in  such 
case  be  reached — that  is,  the  land  may  be  sold  sub- 
ject to  the  homestead  exemption  for  the  debts  of  the 
husband,  and  this  is  what  the  Court  of  Chancery 
Appeals    directed   and   decreed. 

The  costs  of  this  cause  subsequent  to  the  decree 
of  sale,  and  including  that  decree  and  the  costs  of 
the  appeal,  are  properly  taxable  to  complainant,  as 
he  was  in  error  from  that  time  forward.  The  other 
costs  are  properly  adjudicated    by  the  Court  of   Chan- 
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eery  Appeals  —  that  is,  the  defendant  Lane  will  be 
taxed  with  the  costs  accrued  up  to  the  entry  of  the 
decree,  and  the  costs  hereafter  to  accrue  will  be 
taxed   by   the   Chancellor   as   he    may   see   fit. 
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Virginia   Iron,    Etc.,    Company  v.    Hamilton. 

{Knoxville.        November    2,    1901.) 

1.  Railroads.    Manufacturing  company  using  enfftnes  and  cars  is 

not,  when. 

The  fact  that  a  manufacturing  company  operates  engines  and 
cars  over  tramways  in  delivering  material  at  its  plant  does 
not  convert  it  into  a  commercial  railway  company,  in  such 
sense  that  the  department  rule  of  the  fellow-servant  doctrine 
will  apply  to  its  employes.     {Post,  pp.  706-710,) 

Case  cited:  Coal  Mining  Co.  v.  Davis,  90  Tenn.,  719. 

2.  Masteb  and  Servant.    Master's  duty  to  proiyide  f(yr  servanVs 

safety. 

The  master  must  provide  reasonably  safe  place  and  appliances 
for  his  servant  while  at  work.  The  master^s  negligence,  in 
this  particular,  which  contributes  proximately  to  the  servant's 
injury,  is  actionable,  l^lthough  the  negligence  of  a  fellow- 
servant  may  have  concurred  and  contributed  also  to  the  in- 
jury.    (Post,  pp.  710,  711.) 

Case  cited:  Iron  Co.  v.  Pace,  101  Tenn.,  484. 

3.  Same.     Same.     Cojte  in  judgment. 

The  plaintiff,  a  manufacturing  company,  put  defendant,  its  em- 
ploye, at  work  under  an  elevated  railway  track,  upon  and 
over  which  other  of  its  employes  were  operating  engine  and 
cars,  delivering  material  for  operation  of  its  plant.  By  the 
negligence  of  defendant's  fellow-servants,  operating  the  engine 
and  cars,  a  stone  fell  from  one  of  the  cars  upon  defendant's 
head,  inflicting  the  injury  sued  for.  The  plaintiff  had  negli- 
gently failed  to  afford  any  protection  of  the  place  where  de- 
23  p— 45 
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fendant  was  put  to  work  from  stones  falling  from  cars  above. 
Held:  Defendant  is  liable  upon  these  facts.     (Post,  pp,  706'711.) 


FROM     WASHINGTON. 


Appeal    in     error     from      the      Circuit      Court    of 
Washington   County.       H.    T.    Campbell,    J. 

CuRTiN     &    Haynes,     Kirkpatrick,     Williams    & 
Bowman,    for   Virginia   Iron,    etc.,    Co. 

A.  R.  Johnson   and    Burrow  Bros.,  for   Hamilton. 

McAlister,  J.  Plaintiff  brought  this  action  to 
recover  damages  for  personal  injuries.  On  the  trial 
below,  at  the  conclusion  of  plaintiff's  testimony,  the 
defendant  interposed  a  demurrer  to  the  evidence, 
which  was  overruled  by  the  Court,  and  the  plaintiff^s 
damages  assessed  by  a  jury  at  $600.  Defendant 
company   appealed   and    has   assigned   errors. 

The  declaration  alleged  that  defendant  company  is 
engaged  in  operating  a  furnace  at  Johnson  City,  and 
plaintiff  (Hamilton)  was  engaged  as  a  section  hand 
about  said  furnace,  under  one  Craig,  in  keeping  the 
railway  tracks  in  repair ;  that,  on  the  day  of  the 
accident,  Craig  ordered  the  plaintiff  out  of  the  sec- 
tion work  department  to  work  near  the  mouth  of 
an  ore  crusher,  to  shovel  ore  from  the  crusher  by 
means   of    a   common   short-handled   shovel ;    that  this 
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was  the  first  time  that  the  plaintiff  worked  at  the 
crusher  ;  that  he  was  not  skilled  in  any  department 
of  the  company's  work  at  the  furnace,  was  ^literate, 
and  ignorant  of  the  machinery  and  of  the  danger 
of  its  operation,  and  was  controlled  by  the  orders 
of  the  defendant  company.  It  is  then  alleged  that 
defendant  company  did  not  provide  and  furnish  a 
safe  place  for  plaintiff  to  work  in ;  that  he  was 
placed  at  work  under  an  elevated  railway  track, 
about  sixteen  feet  above  plaintiff,  where  he  was  in 
the  range  of  objects  falling  from  the  track  or  cars 
on  it,  which  was  dangerous  to  plaintiff  and  known 
to  defendant  company,  but  unknown  to  plaintiff.  It 
is  then  alleged  that  while  an  engine  was  being 
operated  on  the  elevated  track,  moving  a  car,  there 
was  caused  to  fall  from  said  car  or  track  a  piece 
of  ore,  which  struck  and  injured  plaintiff.  It  is 
alleged  that  the  train  was  taken  on  the  elevated 
track  without  plaintiff's  knowledge  and  without  any 
warning  whatever ;  that  i)laintiff  could  not  hear  any 
noise  from  the  car  above  or  from  any  person  in 
charge  thereof,  if  any  was  made,  because  of  the 
great  noise  of  the  ore  crusher,  and  that  plaintiff 
was  in  a  stooping  position  at  the  time  of  the  injury 
owing  to  the  nature  of  his  work  and  the  character 
of  his  tool.  It  is  further  alleged  that  plaintiff  did 
not  know  he  was  working  in  a  dangerous  place; 
that  he  had  never  worked  there  before,  and  had 
been  at  work  there  only  about  forty-five  minutes 
before   he  was    injured;    ^^that  defendant's  conduct  in 
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handling  said  ore  above  bim,  or  in  moving  it  in 
whatever  manner  it  was,  without  means  to  prevent 
its  falling  down  and  upon  him,  and  without  warn- 
ing plaintiff  of  the  danger,  was  the  cause  of  the 
injury,"    etc. 

This  is  a  substantial  statement  of  the  cause  of 
action  as  outlined  in  the  declaration.  The  plaintiff 
testified,  viz.:  ''I  was  called  from  the  track  to  the 
stockhouse,  and  went  there  and  fed  the  fock  and 
ore  crusher  about  three-quarters  of  an  hour.  Other 
hands  helped  while  I  was  feeding  it.  We  were 
then  ordered  by  our  boss  down  to  the  bottom  floor 
at  the  mouth  of  the  crusher,  and  began  shoveling 
away  the  crushed  ore  from  the  crusher.*  I  was  be- 
neath the  elevated  track  at  the  crusher.  The  ore 
bad  been  dumped  through  the  car  and  fed  into  the 
crusher,  and  I  had  gone  below  to  take  the  crushed 
ore  from  the  crusher.  It  was  while  shoveling  ore 
from  the  crusher  that  I  was  injured  by  the  falling 
of  a  lump  of  ore,  weighing  five  or  six  pounds,  from 
the   car    on   the   elevated    track   above." 

Another  witness  described  the  accident  as  follows, 
to  wit:  ''The  train  came  up  with  a  car  of  iron  ore 
on  the  trestle,  and  they  began  to  unload  the  ore ; 
when  it  was  partly  unloaded  they  told  witness  and 
plaintiff  to  go  down  to  the  stockhouse  floor  and 
shovel  back  rock  from  the  crusher.  The  crusher 
was  not  then  running.  While  we  were  shoveling 
down  there  the  train  backed  up  and  the  engine  went 
off   somewhere  to  do   some    other   work.      The  ensrine 


SEPTEMBER  TERM,  1901.  709 

Virginia  Iron,  etc.,  Company  v.  Hamilton. 

after  awhile  came  hack  (that  is,  after  the  car  of 
ore  had  been  ualoaded),  and  rolled  on  over  our 
heads  and  struck  the  car  to  couple  up  to  it,  and  1 
then  looked  up  and  saw  a  rock  roll  from  some- 
where about  the  car.  It  fell  on  the  running  board, 
and   rolled   off  and   hit  plaintiff  on   the   head." 

The  proof  tends  to  show  that  this  piece  of  ore 
fell  off  the  brake-beam,  where  it  had  probably 
lodged  when  the  ore  was  being  dumped  from  the 
car  into  the  crusher.  The  proof  also  tends  to  show 
that  the  defendant  company  had  instructed  the  work- 
men to  be  careful  and  not  leave  any  rock  on  the 
trestle,  so  that  they  would  fall  on  the  men  below. 
But  the  piece  of  ore  in  question  had,  in  some  way, 
become  lodged  on  the  brake-beam  of  the  car.  The 
brake- beam  was  at  the  end  of  the  car.  The  proof 
also  tends  to  show  that  such  an  accident  had  never 
happened    before. 

With  this  statement  of  the  case  we  proceed  to 
notice  the  assignments  of  error.  The  Circuit  Judge, 
in   overruling   the   demurrer   to   the   evidence,    did   not 

I 

state  the  reasons  for  his  action,  but  we  are  satisfied 
the  Court  rested  the  liability  of  the  company  upon 
the  ground  that  it  had  not  furnished  the  plaintiff  a 
reasonably  safe  place  to  work.  This  is  the  ground 
of  liability  claimed  by  plaintiff  in  his  declaration. 
Much  of  the  able  argument  of  counsel  for  plaintiff 
in  error  is  directed  towards  showing  that  plaintiff 
would  not  be  entitled  to  recover  on  the  ground  that 
a  warning   should   have    })een   given   him    that   the  en- 
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gine  was  about  to  go  upon  the  elevated  track  tx) 
couple  to  the  empty  car,  since  the  plaintiff  himself 
states  that  he  had  constantly,  for  three  months,  been 
on  and  about  that  track  repairing  it,  and  was  per- 
fectly familiar  with  the  movements  of  the  train. 
Again,  counsel  argue  that  the  car  was  overloaded 
by  the  fellow-servants  of  plaintiff,  and  if  a  piece  of 
ore  was  negligently  left  on  the  brake-beam  the  neg- 
ligence was  the  act  of  a  fellow-servant  and  plaintiff 
could   not   recover. 

It  was  held  by  this  Court,  at  Knoxville,  Septem- 
ber term,  1900,  .  in  Ndson  v.  Virginia  Iron^  Cod 
iSk  Cok^  Co.^  that  the  defendant,  in  this  case,  in  op- 
erating its  tram  cars  about  its  furnace  yards,  was 
not  liable  for  the  negligence  of  an  engineer  in  in- 
juring a  carpenter  of  the  company  on  the  track, 
for  the  reason  that  the  negligence  of  the  engineer 
was  that  of  a  fellow-servant,  and  that  the  different 
department  rule  is  restricted  to  railroad  companies. 
The  fact  that  an  engine  was  used  in  handling  cars 
of  iron  ore  upon  the  elevated  track  does  not  con- 
vert it  into  a  commercial  railroad.  Coal  Mining 
Co,  v.  Davin^  6  Pickle,  719.  It  is  insisted  in  this 
case  that  the  loadino^  and  unloadincr  of  the  car  in 
question  was  the  duty  of  the  fellow-servauts  of  the 
plaintiff.  Hence,  if  the  car  was  negligently  un- 
loaded, leaving  a  piece  of  ore  on  the  brake-l>eam, 
that  negligence  was  the  act  of  a  fellow-servant.  It 
is  insisted,  however,  on  behalf  of  plaintiff,  that  it 
is   the   duty   of    the   master   or   employer   to    keep    his 
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premises,  ased  in  the  prosecution  of  his  business, 
in  a  reasonably  safe  condition,  and  if  he  fails  to 
do  so,  he  is  liable  to  the  servant  for  all  injuries 
resulting  from  such  defects.  Iron  Co.  v.  Pace^  101 
Tenn.,  484.  It  is  claimed  that  it  was  the  duty  of 
the  company  to  have  protected  its  employees,  work- 
ing at  the  crusher  beneath  the  elevated  track,  against 
falling   stone    or    ore,    by  the    erection   of    a    suitable 

platform  or  other  barrier.  The  important  inquiry, 
then,    in   this   case   is   whether    the   injury   to   plaintiff 

was  the  result  of  defective  premises  or  was  it 
caused  by  the  negligent  use  of  the  company's  ap- 
pliances  by   the   fellow -servants   of   plaintiff. 

While  the  defendant  company  is  not  liable  for 
the  negligence  of  the  fellow-servant,  yet,  if  the  com- 
pany has  itself  been  guilty  of  any  negligence  con- 
curring in  producing  the  injury,  there  is  liability. 
The  question,  whether  or  not  the  company  had  pro- 
vided a  reasonably  safe  place  for  the  plaintiff  to 
work,  was  submitted  to  the  Court  by  the  demurrer 
to  the  evidence,  and  his  action  in  overruling  the 
demurrer  was  a  resolution  of  that  contention  against 
the  company.  In  looking  to  the  evidence  on  this 
subject,  we  cannot  say  there  was  no  evidence  which 
would  have  warranted  a  jury  in  finding  that  these 
premises   were   not   reasonably   safe. 

The   judgment   must,    therefore,    be   affirmed. 
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Hooper,    Admr.,    v.    Railroad. 

{Knoxville,      November   2,    1901.) 

1.  Amendment.    Relation  of. 

An  amendment  of  a  declaration,  in  an  action  bj  an  adminis- 
trator for  personal  injuries  causing  the  death  of  his  intestate, 
striking  out  the  name  of  one  beneficiary  and  substituting  the 
name  of  another  and  different  one,  relates  to  the  commence- 
ment of  the  action  so  as  to  defeat  the  running  or  bar  of  the 
statute  of  limitations.  Such  amendment  does  not  introduce  a 
new  cause  of  action,  but  merely  corrects  the  statement  of  the 
old  one.     {PosU  pp.  7/3-720.) 

Cases  cited:  Railroad  v.  Foster,  10  Lea,  351;  Railroad  v.  Bean,  94 
Tenn.,  394;  Railroad  v.  Johnson,  97  Tenn.,  670;  Loague  v.  Rail- 
road, 91  Tenn.,  461;  VVhaley  u.  Catlett,  103  Tenn.,  351. 

2.  Res  Adjudicata.     What  In  not 

The  judgment  of  an  appellate  Court,  reversing  the  judgment  of 
a  trial  Court  and  remanding  the  case  to  the  Court  '*  whence  it 
came,  with  directions  to  grant  a  new  trial,  to  bustain  the  plea 
of  the  statute  of  limitations  made  to  the  amended  declaration, 
and  to  enter  judgment  for  defendant,'^  is  not  such  final  adju- 
dication as  will  debar  the  plaintiff  from  taking  a  non-suit  in 
the  trial  Court  and  thereafter  prosecuting  a  new  suit  brought 
within  a  year  after  such  dismissal.     {PosU  VV-  720-723.) 

Case  cited:  Railroad  v.  Brlgham,  95  Tenn.,  624. 


FROM     KNOX. 


Appeal     in    error    from    Circuit    Court    of    Knox 
County.      Joseph   W.    Sneed,    J. 
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W.  E.  Dkummond,  Pickle  &  Tueneb,  Mynatt 
&   FowLEE,    for   Hooper. 

Smith  &  Hammond,  and  Frantz  &  Weight,  for 
Railroad. 

MgAlistee,  J.  This  is  a  suit  to  recover  dam- 
ages for  personal  injuries.  Plaintiff's  intestate,  J. 
W.  Lebow,  on  January  16,  1897,  was  run  over 
and  killed  by  one  of  defendant's  trains.  The  suit 
of   the   administrator   was    originally   brought   July    8, 

1897,  in  the  Circuit  Court  of  Knox  County,  to  re- 
cover $20,000  damages.  The  declaration  was  filed 
November  15,  1897,  alleging  that  complainant,  as 
administrator,  brought  the  suit  for  the  benefit  of 
Mariah  Lebow,  the  mother  of  deceased,  as  his  next 
of  kin  and  distributee.  Thereupon  the  defendant 
company,  on  the  same  day,  removed  the  cause,  on 
the  ground  of  nonresidence,  to  the  Circuit  Court  of 
the    United    States,    at    Knoxville,    and    February    26, 

1898,  pleaded  to  the  declaration  **not  guilty."  On 
March  24,  1898,  the  plaintiff  was  permitted  by  the 
Court  to  amend  his  declaration,  so  as  to  strik.e  out 
the  name  of  Mariah  Lebow,  the  mother,  and  insert 
that  of  James  Madison  Lebow,  the  father  of  the 
deceased,  as  his  next  of  kin  and  sole  distributee. 
The  defendant  company  then  interposed  a  plea  of 
the  statute  of  limitations  of  one  year  to  the  amended 
declaration,  which  plea  was,  on  motion  of  plaintiff, 
stricken  out  by  the  Court,  upon  the  ground  that 
the    amendment    related    back    to    the    commencement 
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of  the  action.  The  cause  was  then  tried  before  the 
Court  and  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff.  The  cause  was  then  re- 
moved by  writ  of  error  to  the  United  States  Cir- 
cuit Court  of  Appeals,  at  Cincinnati,  and  on  May 
1,  1899,  that  Court  reversed  the  judgment  of  the 
United  States  Circuit  Court  and  remanded  the  cause 
to  the  Court  *  *  whence  it  came,  with  directions  to 
grant  a  new  trial,  to  sustain  the  plea  of  the  statute 
of  limitations  made  to  the  amended  declaration,  and 
to  enter  judgment  for  .defendant.''  The  action 
of  the  Court  was  based  upon  the  ground  ''that 
the  Tennessee  Act  of  1883,  Ch.  186,  created  a 
new  cause  of  action  in  the  next  of  kin  of 
deceased ;  that  the  next  of  kin  for  whose  benefit 
the  suit  is  brought  is  the  real  plaintiff,  and 
the  administrator  is  a  mere  trustee  and  nominal 
party,  and  hence  an  amendment  changing  the  name 
of  the  beneficiary  was  in  effect  a  new  suit,  and 
could  not  relate  to  the  orio^inal  summons  and  so 
escape  the  effect  of  the  plea  of  the  statute  of  lim- 
itations." This  case  is  reported  in  92  Fed.  Rep., 
520.  On  the  remand  of  the  case  to  the  United 
States  Circuit  Court,  the  former  judgment  was  set 
aside  and  a  new  trial  granted.  It  appears  that  at 
this  stage  of  the  case  and  before  a  new  trial  was 
had,  to  wit:  October  10,  1899,  the  plaintiff  took  a 
voluntary  nonsuit  and  the  cause  was  dismissed. 
From  this  judgment  the  defendant  company  on  Janu- 
ary  20,     1900,    prosecuted    a    writ    of    error    to    the 
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United  States  Circuit  Court  of  Appeals  at  Cincin- 
nati, insisting  that  under  the  former  mandate  of  re- 
versal the  Circuit  Court  should  have  entered  a  final 
judgment  in  favor  of  defendant  company,  but  the 
Circuit  Court  of  Appeals,  on  February  2,  1901, 
affirmed  the  judgment  of  the  Circuit  Court.  See  A.y 
K  A  N.  R.  R.  Co.  v.  Hooper,  106  Fed.  Rep.,  660. 
In  the  meantime,  after  the  nonsuit  and  dismissal  of 
the  case  in  the  United  States  Circuit  Court,  and 
before  the  suing  out  of  the  last  writ  of  error  to 
the  United  Slates  Circuit  Court  of  Appeals,  the 
plaintiff,  on  October  20,  1899,  brought  a  new  suit 
for  $2,000  damages  in  the  Circuit  Court  of  Knox 
County.  The  defendant  pleaded  not  guilty  and  the 
statute  of  limitations  of  one  year.  To  this  plea  of 
the  statute  of  limitations  the  plaintiff  replied  by  the 
bringing  of  the  former  suit,  as  above  recited,  within 
the  time  limited,  the  nonsuit  and  dismissal  without 
prejudice,  and  that  this  new  suit  was  brought  within 
one  year  after  the  termination  of  the  first  suit, 
under  Shannon's  Code,  §  4446.  To  this  replication 
the  defendant  company,  on  February  10,  1900,  de- 
murred on  several  grounds,  and  particularly  because 
the  removal  of  the  original  suit  to  the  Federal 
(yourt  had  removed  not  only  that  suit,  but  the  cause 
of  action;  that  the  State  Court  was  thereby  deprived 
of  all  jurisdiction  over  the  subject-matter  of  the 
suit,  and  the  new  suit  could  not  be  maintained  in  the 
State  Court.  The  Circuit  Judge,  on  March  10, 
1900,   sustained   this  demurrer,    on   the   ground  stated, 
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and  dismissed  the  plaintiff's  suit.  On  appeal  to  this 
Court,  that  judgment  was,  on  October  6,  1900,  re- 
versed  and   cause   remanded. 

It  was  held  by  this  Court  that  when  an  action, 
commenced  in  due  time  in  the  State  Court,  is  re- 
moved to  the  Federal  Court,  and  there  disposed  of 
by  voluntary  nonsuit,  the  plaintiff  may,  under  §4446 
Shannon's  Code,  within  one  year  thereafter  bring 
and  maintain  a  new  suit  on  the  same  cause  of 
action  in  the  State  Court,  although  the  latter  action 
would  have  been  barred  but  for  the  saving  of  the 
statute.  Hooper  v.  ^4.,  IT.  dk  N,  Ry.  Co.,  22 
Pickle. 

On  the  remand  of  the  case  to  the  Circuit  Court 
of  Knox  County,  the  defendant  company,  on  March 
4,  1901,  filed  a  rejoinder  to  the  plaintiff's  replica- 
tion to  defendant's  plea  of  the  statute  of  limita- 
tions. Then  followed  a  demurrer,  by  plaintiff,  to 
the  rejoinder,  which  was  overruled  by  the  Court. 
Plaintiff  then  filed  a  sur-rejoinder,  to  which  de- 
fendant demurred.  The  substance  of  this  volumi- 
nous pleading  was,  first,  that  plaintiff's  action  was 
barred  by  the  statute  of  limitations  of  one  year, 
and,  second,  that  the  fact  had  been  finally  adjudi- 
cated by  the  United  States  Circuit  Court,  at  Cin- 
cinnati, in  the  suit  therein  pending  between  these 
parties    for   the    same   cause   of    action. 

The  Circuit  Court  of  Knox  County  overruled  the 
demurrer  herein  so  far  as  it  averred  former  adjudica- 
tion,   but    sustained    said    demurrer    to   the    extent  of 
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holding  that  the  present  suit  is  barred  by  the  statute 
of  limitations  of  one  year  and  dismissing  said  suit. 
Plaintiff  appealed  and  assigns  as  error  the  action  of 
the  Circuit  Court  adjudging  that  plaintiff's  suit  is 
barred.  The  original  suit  herein  was  brought  by 
the  administrator  of  James  Lebow,  and  in  the  origi- 
nal declaration  Mariah  Lebow,  the  mother  of  de- 
ceased, was  named  as  beneficiary.  The  designation 
of  Mariah  Lebow,  the  mother  of  deceased,  as  next 
of  kin  and  beneficiary  of  the  suit,  was  erroneous, 
since  James  M.  Lebow,  the  father  of  deceased,  sur- 
vived him.  Accordingly,  after  the  removal  of  the 
cause  to  the  United  States  Circuit  Court,  leave  was 
obtained  to  amend  the  declaration  so  as  to  strike 
out  the  name  of  Mariah  Lebow  as  beneficiary  and 
substitute  the  name  of  James  M.  Lebow,  the  father 
of  deceased,  as  next  of  kin  and  sole  beneficiary. 
This  amendment  and  substitution  was  made  more 
than  twelve  months  after  the  commencement  of  the 
original  action.  The  question  now  presented  for 
our  determination  is,  whether  this  amendment  intro- 
duced a  new  cause  of  action  or  did  it  relate  back 
to  the  original  summons  ?  If  it  introduced  a  new 
cause  of  action  the  suit  is  plainly  barred,  but  other- 
wise, it  is  not  barred.  The  Circuit  Court,  in  ad- 
judging the  action  })arred,  seems  to  have  predicated 
his  opinion  upon  the  holding  of  the  United  States 
Circuit  Court  of  Appeals  when  the  cause  was  before 
that   Court. 

The     United     States     Court,     in     considering     this 
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question,  said,  in  part,  viz.:  ''The  sole  question 
presented  upon  this  record  is  whether,  when  an  ad- 
ministrator, under  the  present  Code  of  Tennessee, 
brinofs  his  suit  to  recover  damacres  for  the  wronrful 
death  of  his  intestate,  and  avers  in  his  petition  that 
he  brings  the  suit  for  the  benefit  of  one  person,  as 
the  intestate's  next  of  kin,  and  afterwards  substi- 
tutes in  his  declaration  for  that  person  the  name  of 
another  as  next  of  kin,  this  is  a  change  of  the 
cause  of  action  such  as  that  the  statute  of  limita- 
tions runs  to  the  date  of  the  amendment. 
To  change  the  beneficiary  under  the  statute  changes 
the  suit,  the  amount  of  the  recovery,  and  statas  a 
new  and  different  cause  of  action.  In  the  light  of 
this  conclusion,  the  plea  of  the  statute  was  good 
against  the  amendment  herein  when  filed,  and  should 
have  been  sustained."  Athmta^  Knoxmlle  u&  Notih- 
trn    Rtj.    Co.    V.    Hot^per^    92    Fed.    Rep.,    820. 

Since  this  case  was  decided  this  Court  has  had 
occasion  to  consider  this  question,  and  a  contrary 
opinion  was  reached.  In  Wlutley  v.  Catletty  103 
Tcnn.,  351,  it  was  said,  viz.:  ''We  are  of  opinion 
that  a  careful  reading  of  the  statutes  can  lead  to 
no  other  conclusion  than  that  they  provide  alone  for 
the  continued  existence  and  passing  of  the  right  of 
action  of  the  deceased,  and  not  for  any  new,  inde- 
pendent cause  of  action  in  his  widow,  children,  or 
next  of  kin.  Section  4025,  Shannon's  Code,  refers 
to  it  as  the  ri^cht  of  action  which  deceased  should 
have   had    in    case    death    had    not    ensued,    and    pro- 
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vides  that  it  shall  not  abate  or  be  extinguished,  but 
shall  pass  to  his  widow,  etc.  It  does  not  provide 
for  nor  refer  to  any  new  cause  of  action  arising  or 
coming,  into  existence  in  their  favor.  It  is  alone 
by  these  statutes  that  a  right  of  action  exists  in 
the  widow,  children,  or  next  of  kin  at  all,  for  the 
unlawful  killing  of  the  deceased,  and  this  right 
exists  under  the  statute,  not  because  it  arises  directly 
to  them  in  their  own  right,  but  because  it  passes 
to  them  in  right  of  the  deceased.  It  was  also  held 
in  this  case  that  the  Act  of  1883,  Ch.  186,  enlarg- 
ing the  scope  of  damages  recoverable  in  actions 
brought  under  existing  statutes  by  the  widow,  chil- 
dren, or  next  of  kin  or  personal  representative  of 
a  decedent  for  his  personal  injuries,  does  not  create 
any  new  or  independent  cause  of  action,  but  merely 
regulates  the  damages  recoverable  under  an  existing 
cause  of  action,"  citing  Railroad  v.  Bean^  10  Pickle,. 
394;  Railroad  v.  Johnmii^  13  Pickle,  670;  Loagae  \\. 
Railroad,    7    Pickle,    461. 

We  hold,  therefore,  under  the  rulings  of  thiii 
Court  that  the  amendment  in  question  did  not  in- 
troduce a  new  cause  of  action,  but  merely  substi- 
tuted the  name  of  the  true  statutory  beneficiary  for 
the  name  inadvertently  used.  It  is  still  the  same 
cause  of  action — that  of  deceased — and  the  desis:na-* 
tion  of  the  beneficiary  relates  back  to  the  original 
summons.       Railroad   v.    Fostery    10   Lea,   351. 

The   beneficiary  is   not   a   party  to   the   action,    but 
is   simply   designated    as    the    person    entitled   to    the 
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recovery.  The  administrator  is  the  party  entitled  to 
prosecute  the  action,  but  for  the  benefit  of  the  next 
of  kin.  If  there  is  no  beneficiary,  or  next  of  kin, 
the  administrator  is  not  entitled  to  prosecute  a  suit. 
The  Circuit  Court  was,  therefore,  in  error  in  sus- 
taining  this   ground   of   demurrer. 

It  is  insisted,  however,  on  behalf  of  the  company 
that  the  adjudication  of  this  question  by  the  United 
States  Circuit  Court  of  Appeals,  in  a  suit  between 
the  present  parties,  was  final  and  conclusive.  As 
already  stated,  the  United  States  Circuit  Court  of 
Appeals  in  the  suit  between  these  parties  held  the 
plea  of  the  statute  of  limitations  good,  and  re- 
manded the  cause  with  directions  to  the  lower  Court 
to  grant  a  new  trial,  to  sustain  the  plea  of  the 
statute  of  limitations  to  the  declaration  as  amended, 
and  to  enter  judgment  for  defendant  company.  On 
the  remand,  and  prior  to  a  new  trial,  plaintiflf  took 
a  voluntary  nonsuit.  Defendant  appealed  to  the 
Circuit  Court  of  Appeals,  insisting  it  was  entitled 
to  a  judgment  on  its  plea  of  the  statute  of  limita- 
tions, and  that  the  Court  below  was  in  error  in 
permitting  a  nonsuit.  On  this  subject,  that  Court, 
interpreting  its  own  judgment,  held  as  follows:  '^Tbe 
contention  of  the  plaintiff  in  error  is  that  the  Cir- 
'cuit  Court  should  have  ordered  that  the  defendant's 
plea  of  the  statute  of  limitations  be  sustained,  and 
entered  judgment  for  the  defendant  in  strict  con- 
formity with  the  directions  of  the  mandate.  The 
ground   of    complaint    is   that,    whereas   the    judgment 
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directed  by  the  Court  would  have  terminated  litiga- 
tion by  settling  the  rights  of  the  parties,  the  judg- 
ment actually  entered  leaves  the  plaintiff  at  liberty 
to  prosecute  a  new  action  for  the  same  cause.  But, 
we  think,  the  course  taken  by  the  Circuit  Court 
was  entirely  proper.  The  directions  of  the  mandate, 
when  rightly  construed,  intended  to  award  the  priv- 
ilege to  the  plaintiff  of  having  a  new  trial,  if  he 
should  desire  it,  and  did  not  make  it  compulsory. 
If  the  plaintiff  should  elect  to  take  a  new  trial, 
then  the  further  directions  of  the  .mandate  would 
govern  the  Court  in  its  further  proceedings  thereon. 
Such  provisional  directions  are  not  unusual  in  appel- 
late courts,  the  object  being  to  guide  the  Court 
below  in  such  further  proceedings  as  may  be  taken 
and  not  to  subvert  the  normal  course  of  procedure. 
Under  the  statute  of  Tennessee  (Code  §  4246)  the 
plaintiff  may,  at  any  time  before  the  jury  retires, 
take  a  nonsuit  or  dismiss  his  action  as  to  any  one 
or  more  defendants;  but  if  the  defendant  has  pleaded 
a  setoff  or  counter  claim,  he  may  elect  to  proceed 
on  such  counter  claim  in  the  capacity  of  plaintiff.'' 
And,  at  the  common  law,  the  plaintiff  may  take  a 
nonsuit  before  the  trial  begins,  and  in  some  juris- 
dictions at  any  time  before  the  verdict,  and  the 
right  to  the  same  whether  upon  the  first  trial  or 
upon  a  new  trial  after  judgment  has  been  ordered 
set  aside  and  '^held  for  naught"  and  such  new 
trial  ordered.  6  Enc.  Plead.  &  Prac,  836,  838, 
839,    and   cases   cited. 

23  P— 46 
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*'In  the  case  of  Gardner  v.  Railroad^  105  U. 
S.,  349  (S,  C,  14  Sup.  Ct.,  14;  37  L.  Ed.,  1107), 
the  plaintiff  had  brought  suit  in  the  State  Court 
for  a  personal  injury  and  had  recovered  a  judgment 
The  defendant  removed  the  case  to  the  Supreme 
Court,  and  that  Court,  upon  consideration  of  the 
evidence,  held  that  the  plaintiff  had  not  made  out  a 
cause  of  action,  and  for  that  reason  the  judgment 
of  the  lower  Court  was  reversed  and  a  new  trial 
granted.  After  the  case  had  been  remanded,  the 
Court  below  entered  an  order  setting  aside  its  former 
judgment,  and  ordering  a  new  trial.  Thereupon  the 
plaintiff  voluntarily  submitted  to  a  nonsuit,  and 
judgment   was   entered   accordingly. 

^'The  plaintiff  having  commenced  a  new  suit  in 
the  Federal  Court,  one  of  the  questions  was,  whether 
he  was  barred  by  the  determination  of  the  facts  and 
the  judgment  of  the  State  Supreme  Court  in  the 
former  action.  After  judgment  the  case  went  to 
the  Supreme  Court  of  the  United  States,  where  it 
was  held  that,  by  the  reversal  of  the  judgment  of 
the  lower  Court  by  the  State  Supreme  Court,  the 
matter  was  set  at  large,  and  that,  although  the 
lower  Court  had  actually  ordered  a  new  trial  as 
directed  by  the  Supreme  Court,  the  plaintiff  was  at 
liberty  to  disclaim  the  right  to  pursue  it,  and  to 
become  nonsuit,  and  thereupon-  to  commence  a  new 
suit  in  any  Court  having  jurisdiction.  In  the  present 
case  this  Court  did  not  assume  the  power  of  arbi- 
trarily  compelling    the    plaintiff    to    go    on    with    his 
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8uit  after  his  judgment  had  been  reversed,  but 
simply  directed  what  judgment  should  be  entered  in 
case  he  elected  to  go  to  a  final  determination  in 
the  Court  below.  This  is  the  reasonable  construc- 
tion of  the  mandate.  The  judgment  of  the  Circuit 
Court   is   affirmed   with   costs." 

The  judgment  of  the  Circuit  Court  of  Appeals 
was  not  a  final  judgment,  and,  therefore,  could  not 
support  a  plea  of  former  adjudication.  Railroad  v. 
BmningJuim^    11  Pickle,    624. 

But  for  the  error  of  the  Circuit  Court,  in  hold- 
ing plantiff^s  action  barred  by  the  statute  of  limita- 
tions, the  judgment  is  reversed  and  the  cause  re- 
manded. 
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Knox  County  v.    Fox. 

{Knoxville.      November   4,    1901.) 

1.  Shbbiff.    Allowed  jail  fees  for  detention  of  toorfc/umse  prisoners, 

when. 

The  county  is  liable  to  the  Sheriff  for  board  and  turnkey  fees  of 
prisoners  sentenced  to  the  workhouse,  but  committed  to  jail, 
under  mittimus,  pending  their  removal  to  the  workhouse. 

Code  construed:  JJ6352,  7370-7376,  7420  (S.);  {{5369,  6237-6243 
(M.  &  v.);  {{4517,  5395-5401  (T.  &  8.). 

2.  Workhouse.    Convicts  not  liable  to  work  oiU  costs  and  fees  accru- 

ing after  con/uictUm, 

Workhouse  convicts  cannot  be  compelled  to  work  out  costs  or 
jail  fees  that  accrue  after  their  conviction— e.  g.,  Sheriff's  fees 
for  board  and  turnkeys  accruing  by  reason  of  their  detention 
in  jail  on  their  way  to  the  workhouse. 

Cases  cited:  Knox  v.  State,  9  Bax.,  202;  Ex  parte  Griffin,  88  Tenn., 
547. 
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Appeal    in    error    from    Circuit    Court    of    Knox 
County.      Joseph   W.    Sneed,    J. 

J.    R.    AiLOR   and  Pickle    &    Turner,   for    Enox 
County. 

Charles  T.    Cates,    Jr.,    for   Fox. 
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McAlister,  J.  The  object  of  this  suit  is  to 
recover  certain  jail  fees  alleged  to  be  due  Fox  in 
his  capacity  as  Sheriff  and  Jailor  of  Knox  County. 
The  case  originated  before  a  Magistrate,  who  pro- 
nounced judgment  in  favor  of  the  Sheriff  for  the 
amount  of  his  account.  On  appeal  this  judgment 
was  affirmed  by  the  Circuit  Court.  The  case  was 
heard  in  the  Circuit  Court  on  a  stipulation  of  agreed 
facts,  embodying,  substantially,  the  following  proof: 
The  Sheriff  sues  the  County  to  recover  the  cost  of 
boarding  various  prisoners  during  the  month  of  May, 
1901,  legally  sentenced  or  committed  to  the  work- 
house of  Knox  County  by  different  Justices  of  the 
Peace  of  said  county,  and  also  the  turnkey's  fees 
incident  to  receiving  said  prisoners  into  the  jail  of 
Knox  County  and  delivering  them  at  said  jail  to 
the  proper  workhouse  officials.  The  jail  of  Knox 
County  is  situated  in  the  city  of  Knoxville,  but  the 
workhouse  of  the  county  is  located  twelve  or  thir- 
teen miles  from  said  city.  The  workhouse  authori- 
ties have,  for  many  years,  under  contract  with  the 
Sheriff,  been  in  the  habit  of  sending,  at  intervals, 
to  the  jail  of  Knox  County  for  workhouse  prison- 
ers convicted  and  sentenced  to  the  workhouse  by  the 
Justices  of  the  Peace  in  the  city  of  Knoxville. 
The  charges  sought  to  be  collected  by  the  Sheriff 
for  the  board  of  prisoners  cover  their  confinement 
in  the  county  jail  between  the  time  of  their  con- 
viction and  the  time  when  the  authorities  of  the 
workhouse   sent   to    the    jail   and    received   them    from 
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the  Sheriff.  The  Knox  County  workhouse  is  under 
the  control  and  supervision  of  commissioners,  with 
an  appointed  manager  or  superintendent.  It  is  en- 
tirely separate  from  the  Knox  County  jail.  J.  W. 
Fox,  plaintiff  in  this  cause,  was  duly  notified  by  6. 
L.  Maloney,  County  Judge,  before  May  1,  1901, 
that  after  April  30,  1901,  said  fees  for  turnkeys 
and  boarding  prisoners  would  be  disallowed  because 
not  warranted  by  law.  The  plaintiff  presented  an 
itemized  statement  of  his  account  for  May,  1901, 
showing  names  of  prisoners  and  offenses  for  which 
each  was  sentenced  to  the  workhouse,  the  name  of 
the  Justice  trying  the  cause,  the  date  when  each 
prisoner  was  received  at  the  jail,  and  the  date  of 
his  delivery  to  the  workhouse  officials,  the  number 
of  days  charged  for  each  prisoner  and  amount,  the 
number  of  turnkeys  charged  against  each  prisoner, 
and  the  amount  of  charge  against  each  prisoner. 
The  Countv  Judcje  disallowed  the  account  and  there- 
upon   this   suit    was   brought   against   the   county. 

It  should  have  been  stated  that  the  charges  made 
by  the  Sheriff  for  turnkeys  and  board  of  prisoners 
were  added  by  him  to  the  costs  taxed  by  the  Mag- 
istrate against  the  prisoners,  and  that  said  amounts 
have  been  worked  out  by  each  prisoner  at  the 
county  workhouse  in  the  same  manner  as  his  fine 
and   other   costs    were   worked   out. 

It  is  insisted  on  behalf  of  the  county  that  these 
charges  were  not  warranted  by  law.  Counsel  cited 
Shannon's  Code,    §6352,    viz.:    *'No  officer  is  allowed 
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to  demand  or  receive  fees,  or  other  compensation, 
for  any  service  further  than  is  expressly  provided 
by  law,^'  and  that  no  provision  has  been  made  in 
the  statute  for  compensation  for  such  services.  It 
is  claimed  on  behalf  of  the  county  that  prisoners 
sentenced  by  magistrates  to  the  county  workhouse 
must  be  delivered  at  once  to  the  Superintendent  of 
the  Workhouse  and  transferred  to  that  institution, 
and  that  there  is  no  authority  whatever  for  their 
detention   at  the   jail. 

Section  7420  of  Shannon's  Code  provides  that  a 
certified  statement  of  the  sentence  of  each  prisoner 
shall  be  made  out  on  printed  blanks  provided  for 
that  purpose,  and  delivered  to  the  Superintendent  of 
the  Workhouse,  and  also  to  the  County  Judge,  by 
the  clerk  of  the  Court,  or  the  Justice  of  the  Peace 
trying  the  same,  showing  specifically  the  name  of 
the  convict,  the  date  of  sentence,  the  cause  for 
which  committed,  the  term  of  imprisonment,  amount 
of   fine,    costs,    etc. 

It  is  agreed  in  the  present  case  that,  after  con- 
viction and  sentence  in  each  of  the  cases  herein,  a 
mittimus  was  made  out  by  the  Justice  of  the  Peace 
trying  the  particular  case,  directed  to  the  keeper  or 
Superintendent  of  the  Workhouse.  At  the  same 
time  another  mittimus  was  issued,  directed  to  the 
Sheriff  of  Knox  County,  requiring  him  to  receive 
and  detain  the  prisoner  in  the  jail  of  said  county, 
unless  the  proper  authorities  of  the  workhouse  should 
furnish    means    of    transporting    the    prisoner    to   said 
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workhouse,  when  he  was  required  to  deliver  the 
prisoner  to  said  authorities  along  with  the  accompa- 
nying mittimus  directed  to  the  Keeper  of  the  Work- 
house. Now,  it  appears  that  the  Sheriff  received 
these  prisoners  at  the  jail,  by  authority  of  the  mit- 
timus directed  to  him  by  the  Justice  of  the  Peace. 
It  is  the  duty  of  the  Sheriff,  as  the  custodian  of 
the  jail,  to  receive  all  prisoners  committed  by 
authority  of  law.  Shannon's  Code,  §§  7370-6. 
While  it  is  the  duty  of  the  Superintendent  of  the 
Workhouse  to  take  charge  of  all  prisoners  commit- 
ted to  him,  at  the  earliest  time  practicable,  if  he 
fails  to  do  so  there  is  no  reason  why  the  Sheriff 
may  not  receive  them  under  a  mittimus  directed  to 
him.  It  is  not  the  duty  of  the  magistrate  commit- 
ting a  prisoner  to  take  him  or  deputize  a  constable 
to  take  him  to  the  countj^  workhouse.  Unless  the 
Superintendent  of  the  Workhouse  is  ready  to  take 
the  prisoner,  or  has  made  provision  for  some  other 
officer  to  receive  him,  the  magistrate  has  no  other 
alternative  but  to  commit  the  prisoner  to  jail,  there 
to  remain  until  such  time  as  the  workhouse  authori- 
ties have  him  transferred  to  their  institution.  If 
these     prisoners     are     unnecessarily    detained     at     the  ^ 

county  jail,  it  is  the  fault  of  the  workhouse  author- 
ities in  not  having  them  promptly  transferred.  It 
is  not  the  duty  of  the  Sheriff  or  Jailor  to  transfer 
them.  The  efforts  of  the  County  Judge  to  save  the 
county  any  unnecessary  expense  in  this  matter  are 
highly   commendable,     but,    we    think,     this    end    may 
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be  more  effectually  accomplished  by  causing  a  prompt 
transfer  of  the  prisoners  by  the  Superintendent  of 
the  Workhouse.  The  Sheriff  cannot  refuse  to  re- 
ceive them  when  they  are  committed  to  the  jail 
under  a  lawful  mittimus,  and  so  long  as  they  re- 
main in  his  custody  he  is  entitled  to  the  same  costs 
and   fees   as  the   law   allows   for    other   prisoners. 

It  appears  from  the  statement  of  agreed  facts 
herein  that  the  fees  and  cost  of  boarding  these  pris- 
oners were  added  by  the  Sheriff  to  the  bill  of  costs 
taxed  by  the  magistrate,  and  have  been  worked  out 
by  each  prisoner  in  the  same  manner  as  his  fine 
and  other  costs  are  worked  out  in  the  workhouse 
of  Knox  County.  It  is  claimed  that  the  fact  that 
the  county  has  thus  received  the  benefit  of  the  labor 
of  the  prisoner  is  an  additional  reason  why  the 
county  should  pay  the  costs.  In  the  case  of  I[h/)x 
V.  State^  9  Bax.,  202,  it  was  held  that  an  Act 
was  unconstitutional  which  undertook  to  impose  upon 
the  defendant  the  necessity  of  working  out  '*all 
costs  which  may  accrue,  after  conviction,  for  cloth- 
ing and  other  necessaries."  All  that  the  prisoner 
could  be  required  to  work  out  was  the  fine  and 
costs  of  conviction.  He  cannot  be  required  to  work 
out  the  State  and  county  tax  on  litigation.  3x 
parte  Griffin^  4  Pickle,  547.  Hence  there  was  no 
authority  in  the  present  case  for  taxing  jail  fees  and 
costs  accruing  after  conviction  against  the  prisoners 
and    requiring  them    to    work   out   such    costs    in    the 
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county  workhoase.  The  cost  of  boarding  prisoners 
and  turnkey's  fees  are  properly  chargeable  in  these 
misdemeanor  cases  to  the  county  and  not  to  the  pris- 
oner. But  this  fact  will  not  prevent  the  Sheriff 
from  recovering  in  this  action  against  the  county 
for  fees  which  the  county  is  liable  to  pay. 
AfSrmed. 
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MooBE  V.    Ward. 

[Khoxville.      November   5,    1901.) 

HoMKSTEAD.    Df/voTced  Wife  not  erUiUed  to,  when, 

A  wife  who  has  obtained  a  divorce,  but  has  not  claimed  the 
homestead  or  obtained  decree  for  it  in  the  divorce  proceedings, 
cannot  subsequently,  in  an  independent  suit,  assert  her  right 
to  homestead  against  the  husband  or  his  vendee. 

Code  construed:  {3810  (8.);  2  2946  (M.  &  V.);  i212ia    (T.  <fe  S.). 

Cases  cited:  Joyce  v,  Tomlin,  3  Shan.  Cas.,  143;  Rosenbaum  v, 
Davis,  106  Tenn.,  51. 


FROM     KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
Joseph   W.    Sneed,    Ch. 

Lucky,  Sanford  &  Fowler,  Sanson,  Welcker 
&   Parker  and   C.    R.    McIlwaine,    for    Moore. 

CoRNicK   &   Cornick,    for   Ward. 

Beard,  J.  The  complainant,  the  divorced  wife 
of  the  defendant,  Douglas  Moore,  seeks  to  recover 
as  homestead  a  house  and  lot,  which  was  his  prop- 
erty,   and     sold    as    such     under     an    execution    levy. 
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during  the  existence  of  the  marital  relation,  and  at 
the  sale  purchased  by  the  defendant,  Ward,  who, 
upon  the  expiration  for  the  time  for  redemption, 
took   a   Sheriff's   deed   to   it. 

The  record  shows  that,  aside  from  some  small 
lots  of  insignificant  value  and  encumbered  by  vendor's 
liens  to  their  full  value,  the  defendant  did  not  have, 
at  the  time  of  the  levy  and  sale,  nor  has  he  had 
since,  any  other  real  estate,  and  that  this  was  and 
is  of  less  value  than  $1,000.  It  discloses  further 
that,  while  this  was  improved  property,  it  was  not 
at  any  time  occupied  by  complainant  and  her  hus- 
band  as   a   home. 

Several  vears  after  the  Sheriff's  sale  the  com- 
plainant  filed  her  bill  in  the  Chancery  Court  of 
Knox  County,  within  the  jurisdiction  of  which  both 
parties  resided,  praying  a  divorce  from  her  husband 
upon  the  ground  of  the  fault  and  misconduct  of 
Douglas  Moore,  and  subsequently  a  decree  of  abso- 
lute divorce  was  granted  to  her  upon  the  ground 
alleged.  In  the  pleadings  in  that  cause  there  was 
a  failure  to  raise  the  question  of  homestead  and 
alimony,  and  the  decree  omitted  all  mention  of  them. 
The  defendant,  Moore,  submitted  to  this  decree,  and 
it   stands,    in   every    respect,    without   modification. 

After  the  decree  for  divorce  was  pronounced,  the 
present  bill  was  filed,  to  which  her  former  husband 
and  the  purchaser,  Ward,  are  made  defendants,  the 
sole  purpose  of  which  has  already  been  indicated  in 
the    opening    paragraph   of    this    opinion.       The   ques- 
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tion  then  presented  is,  will  complainant,  at  this  late 
day  and  in  this  independent  proceeding,  be  awarded 
this  property  as  against  the  defendant,  Ward?  It 
will  be  observed  that  this  is  not  a  controversy  be- 
tween Douglas  Moore  and  his  co-defendant,  in  which 
the  former  is  asserting  a  right  to  a  homestead  in 
this-  property  as  .  against  the  latter.  How,  in  such 
litigation,  the  rights  of  the  respective  parties  might 
be  determined,  is  not  intimated.  The  only  question 
is   the   one   above   stated. 

The  contention  of  the  complainant,  through  her 
learned  solicitor,  is  that  in  the  case  made  by  her 
divorce  bill,  that  the  statute  vested  a  right  of  home- 
stead in  her,  which  no  omission  on  her  own  part  in 
failing  to  claim,  or  in  the  Court  granting  the  divorce 
in  failing  to  adjudge,  can  deprive  her  of,  and  this 
right  she  can  as  well  assert  now  as  she  might  have 
done  in  the  original  proceedings.  The  statute  upon 
which  this  claim  is  made  is  found  in  the  Article  of 
the  Code  entitled  "Homestead,"  and  is  as  follows: 
*'If  the  head  of  the  family  is  married  and  his  wife 
obtain  a  divorce  on  account  of  his  fault  or  miscon- 
duct, the  title  to  the  homestead  shall  be  vested,  by 
the  decTee  of  the  Court  granting  the  divorce,  in  the 
wife,  and  after  her  death  it  shall  pass  to  the  chil- 
dren."     Code  (Shannon),    §  3810. 

This  is  not  a  self-executing  statute  creating  ex  vi 
te7*7nlni  the  right  of  homestead  in  the  case  provided 
for  in  the  divorced  wife.  To  accomplish  this  end 
the   action  of    the   Court   is   required.       The   statutory 
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right  must  be  vested  in  her,  but  when  and  by  what 
Court?  By  its  express  terms,  by  the  Court  grant- 
ing the  divorce,  and  in  the  cause  in  which  it  is 
granted.  And  there  is  no  reason,  so  far  as  the 
present  point  is  concerned,  why  a  proceeding  for 
divorce  in  a  Chancery  Court  should  not  be  controlled 
by  the  rule  that  relief  cannot  be  granted  outside,  of 
and  beyond  the  pleadings  in  the  cause.  So  that, 
where  the  complaining  wife  fails  altogether  to  allege 
that  her  husband  is  the  owner  of  a  homestead  and 
pray  that  it  be  set  apart  to  her,  the  Court  grant- 
ing the  divorce,  if  not  without  right,  certainly  is 
under  no  obligation  to  force  it  upon  her  by  its 
decree. 

To  such  case  we  see  no  reason  why  the  rule  an- 
nounced in  Joyce  v.  Tomlin^  3  Shannon^  s  Cases, 
143,  and  referred  to  by  McAlister,  J.,  in  the  late 
case  of  Rosenhaum  v.  Davlsy  106  Tenn.,  51,  should 
not  apply.  The  syllabus  in  that  case  is  as  follows: 
''Where  the  creditors  of  a  husband  file  a  bill 
against  him,  his  wife,  and  son  to  set  aside  a  con- 
veyance made  by  him  to  them,  on  the  ground  that 
it  was  voluntary,      .  .      and   praying   for   a  sale 

to  pay  their  debts  .  .  .  and  a  decree  is  rendered  .  .  . 
ordering  the  land  sold,  which  was  done  .  .  .  the 
wife  being  a  party  to  the  suit  was  bound  to  have 
interposed  her  claim  for  homestead,  and  not  having 
done  so,  she  is  precluded  from  asserting  any  right 
to   homestead. 

In    Richolt  V.    Mvhus    (N.    Dak.),    1894,    reported 
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in   23    L.     R.    A.,    239,    a    question    very   similar   to 
the  one  at  bar   was  presented.       It  is  true  that  there 
is   dissimilarity  in   the   North   Dakota   statute   involved 
in   that    case,    and    the    section   of    the   Code    set   out 
above,    in   this,    that    the   statute    there   provides    that 
'*the   Court  in    rendering   a   decree    for    divorce   7/iay 
assign    the    homestead   to    the    innocent    party,"    etc., 
while   the   Code   section   is    imperative   that   this    Mhall 
he  done.      This    however,    it    seems    to    us,    does    not 
deprive    the    holding   of    the   Supreme   Court    of    that 
State     of     authority     in     the    present     case.        Under 
neither    statute    could    the    unfortunate   wife    be    con- 
strained   to    take    a    right   which    she    did   not   claim, 
and   under    neither    will    the    mere    granting   of    a   di- 
vorce,   even   on   the   ground   of   the   husband's   wrong- 
doing,   ipso   facto^    destroy    his   right   of   property,    or 
that   of   a  third   party   who   may,   perchance,   stand   in 
his   shoes,    and   vest    it    in    the    divorced    wife.       And 
we    agree    with    that    Court    in    its    holding,     '<that 
where   the  decree  in    the  divorce  proceedings  is  silent 
upon    the    question,     the    homestead    will,     upon    the 
dissolution   of    the   marriage,    remain   in    possession   of 
the   party   holding    the   legal    title    thereto,    discharged 
from   all    homestead    rights    or    claims    of    the    other 
party." 

The  result  is  that  the.  decree  of  the  Court  of 
Chancery  Appeals,  reversing  the  Chancellor  and  dis- 
missing  complainant's   bill,    is  affirmed. 
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Errata. 


P.  301.     In  second  line  of  8th  head  note  read  *'and"  for  *'are." 

P.  542.    In  first  line  of  head  note  read  ** reviewable"  for  ** re- 
newable. ** 
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FAOS 

Cause  for  original  attachment  must  be  put  in  issue  by 625 

ACCOUNT. 

1.  From  another  county  must  be  put  in  issue  by  denial 

under  oath 69i 

2.  From  another  county,  must  be  denied  by  defendant  him- 

self, not  by  his  ag>ent 693 

ACKNOWLEDGMENT.    ' 

See  Deeds;  Husband  and  Wife;  Begistraiion. 
ACTIONS. 

1.  By  subcontractor  against  owner  for  value  of  labor  and 

materials  furnished,  does  not  lie 41 

2.  For  recovery  of  void  tax  paid  under  protest,  lies  when.__     66 

3.  By  possessor  of  personalty  for  its  destruction,  lies  with- 

out proof  of  title 512 

4.  By  consignor  against  carrier  for  delay  in  shipment,  lies 

when 522 

5.  By  loser  of  wager  on  primary  election,  lies  when 534 

6.  On  a  judgment,  though  execution  might  issue,  lies 544 

7.  Brought  properly  within  year  after  dismissal  of  another 

action 712 

ACTS  CONSTRUED. 

Corporations — Validating  contracts  of  foreign.     Acts  1895, 
Ch.  119 - 166 

Courts— Extending  terms  of.    Acts  1899,  Ch.  40 392 

Elections — For  issuance  of  municipal  bonds.     Acts  1901,  Ch. 

341   588 

Mechanic's  Lien — Subcontractor's  rights.     Acts  1873,  Ch.  19    41 

Mortgages  and  Deeds  of  Trust — Limitation  of  ten  years. 
Acts  1885,  Ch.  9 132,  349,  476 

Municipal  Corporations — Power  over  streets.    Acts  1881,  Ch. 
167 455 

Notary  Public — Takes  privy  examination.     Acts  1870,  Ch.  71  244 

Taxation — Assessment  act  of  1897.     Acts  1897,  Ch.  1 66 

Taxation— Back  assessment.     Acts  1899,  Ch.  435 257-260 


74:0  INDEX. 


ADMINISTRATION. 

1.  Purchaser  of  lands  at  administrator's  sale,  not  released, 

when 77 

2.  What  lands  should  be  sold  to  pay  debts 77 

3.  Probate  court  has  jurisdiction  to  sell  lands  to  pay  debts.  77,  78 

4.  Purchaser  from  heir  takes  f^ood  title  to  decedent's  lands, 

when 161 

5.  Administrator's  purchase  of  decedent's  lands  at  his  own 

sale  valid,  when ___  239 

%.  Administrator's  possession  render  purchase  of  decedent's 

lands  effective,  when 239 

ADMINISTRATOR. 

See  Administration. 

ADMISSIONS. 

See  Ch/irge  of  Court;  Evidence. 

ADVERSE  POSSESSION. 

See  LlmlUUlons,  Statutes  of. 

AGENCY. 

See  Principal  and  Agent* 

ALLEGATA  ET  PROBATA. 
See  Evidence. 

ALTERATION. 

See  Building  Contract;  Deeds. 

AMENDMENT. 

1.  Of  declaration  does  not  introduce  new  cause  of  action 712 

2.  Of  declaration,  relates  to  commencement  of  suit 713 

ANCESTOR  AND  HEIR. 
See  Administration. 

ANSWER. 

1.  Cause  for  original  attachment  cannot  be  put  in  issue  by..  625 

2.  Sufficiently  sets  up  wife^s  claim  to  homestead 698 

APPEAL. 

1.  Granted  after  expiration  of  term  on  extension 392 

2.  Judifment  for  debt  gt>es  against  surety  on  appeal  bond  ..  579 
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See  Taxation. 
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See  Letiae;  Mortgages  and  Deeds  of  Trust. 
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1.  Subcontractor's  lien  must  be  enforced  by 41 

2.  Cause  for,  how  put  in  issue 625 

3.  Rigfht  of  redemption  in  land  subject  to 628 

ATTORNEY  AT  LAW. 

1.  Notice  to,  does  not  affect  client,  when 161 

2.  Fees  of,  allowed  to  trustees,  when 433 

BACK  ASSESSMENT. 
See  Taxation. 

BENEVOLENT  ASSOCIATIONS. 
See  Insurance — Life. 

BETTERMENTS. 
See  Partition. 

BIGAMY. 

See  Indictment;  Evidence. 

1.  Unlawful  cohabitation  with  wife  of  bigamous  marriage 

is  felony 581 

2.  Not  felony  to  cohabit  with  wife  of  void  bigamous  mar- 

riage     581 

BILL  IN  EQUITY. 

See  Bill  of  Rei>iew. 

1.  With  double  aspect  seeking  alternative  relief  good 151 

2.  To  impeach  decrees  for  fraud  and  of  review  not  properly 

joined 301 

3.  Substance,  not  name,  determines  character  of 552 

BILL  OF  EXCEPTIONS. 
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3.  Constitutional  basis  of  taxation  declared 259 

4.  Statutes  regulating*  sale  of  patent  rights  valid,  when..  499 

CLAUSES  CONSTRUED. 

Art.  L,  §  8.     Class  legislation 499,  515 

Art.  I.f  2  6.     Impartial  jury 2 

Art.  II.,  §17.     Title  and  subject 257 

Art.  II.,  §  28.     Basis  of  taxation _ 259 

Art.  XI.,  {  11.     Homestead 698 

Art.  XL,  2  13.     Game  and  fish 515 

U.  S.  Const.,  Art.  I.,  2  8,  Sub-?  8.     Patent  Rights 499 

Acts  Held  Unconstitutional. 

Acts  1899,  Ch.  85,  regulating  dams 515 

Acts  Held  Constitutional. 

Acts  1895,  Ch.  119.     Validating  contracts  of  foreign  cor- 
porations   _ 166 

Acts  1897,  Ch.  77,  and  Acts  1879,  Ch.  228.     Regulating  sale 
of  patent  rights _ 499 

Acts  1899,  Ch.  435.     General  Assessment  law 257 

CONTRACT. 

See  Building  Contract. 

1.  As  to  party  wall  construed 89 

2.  Tllira  vires  contracts  of  corporations  considered 151,  603 

3.  Part  wri  tten  and  part  oral  treated  as  oral 364 

4.  Intention  of  parties  controls  in  construing _  410 

5.  Building  contract  construed  in  several  particulars  .  ..409,  410 

6.  Building  contract  not  vitiated  by  alterations  in  plans  and 

specifications 409,  410 

7.  None  presumed  to  pay  for  services  rendered  by  relatives, 

when 568 

CONTRACTORS. 

See  BxiilAin/Q  Contract. 
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CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 

CONVICTS. 

See  Workhouse. 

CORPORATIONS. 

See  MuniclpaZ  Corporations. 

1.  Notice  of  garnishment  insufficient  to  require  answer  from  148 

2.  Acts  of  ^  ultra  vires,  when 151,  603 

3.  Liability  of,  on  executed  ultra  vires  contract 151 

4.  Rights  of  foreign,  non-compljing  corporations  considered  166 

5.  Method  provided  for  assessing  properties  of,  approved, .  257-260 

6.  Trustee  under  mortgage  of  entitled  to  compensation  and 

attorney *s  fees,  when 433 

7.  Transfer  of  shares  valid  without  entry  on  books 692 

8.  Pledge  of  shares  of,  generally 592 

9.  Resulting  trust  may  arise  in  shares  of 592 

10.  Reduction  of  policies  by  benevolent  associations  is  uUra 

vires,  when _ 603 

11.  Regulation  of  public  utilities  by  law,  power  defined 648 

12.  Regulation  of  rates  of  water  company  sustained 648,  649 

COSTS. 

See  Workhouse. 

COUNTY. 
Creation  of  nuisance  by,  prohibited 224 

COURTS. 

See  the  Several  Titles. 

Probate  courts  of  Shelby  county  have  jurisdiction  to  sell  de- 
cedent's lauds  to  pay  debts 77,     78 

CRIMINAL  LAW. 

See  Bigamy ;  Murder. 

CRIMINAL  PLEADING  AND  PRACTICE. 

See  Election ;  Evidence ;  Indictment ;  Not  Ouilty. 

CROSS-BILL. 
Proper,  when •_ 410,  411 
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DAM. 

See  ConaUtwtional  Law. 

Damages. 

1.  Laws  of  descent  and  distribution  applicable  to  recov- 

ery for  personal  injury,  when - 340 

2.  Measure  of,  recoverable  for  death 341 

3.  Recoverable  against  city  for  change  of  streets,  when. .  456 

4.  Recoverable  by  consignor  for  carrier^s  delay  in  delivery 

of  goods 523 

DEATH. 

See  Damages, 

DECLARATION. 

1.  For  personal  injury  sustained  in  another  State,  sufficient.  106 

2.  Avers  common  law  negligence 106 

3.  Amendment  of,  does  not  introduce  new  cause  of  action, 

and  relates  to  commencement  of  suit 712 

DECREE. 

1.  Meaning  of,  must  be  ascertained  from  its  face 66 

2.  Corom  non  Judice  and  void,  when 487,  552,  214,  451 

3.  Doctrine  of  Corom  non  jvdice  does  not  extend  to  consent 

decrees,  when 301 

4.  Erroneous  but  not  void,  when 302 

5.  Conclusive  upon  infants 302 

6.  By  consent,  binds  infant,  when 302 

7.  For  exchange  of  infant's  lands  sustained 302 

8.  Authorized  by  pleadings,  when 410 

9.  Rendered  on  demand  pursuant  to  mandate  treated  as  de- 

cree of  appellate  court 552 

10.  By  consent  destroying  a  trust  for  a  minor,  void 487 

11.  For  partition  withou t  proper  parties,  void _.  487 

DEEDS. 

See  Mortgages  and  Deeds  of  Trust ;  Registration, 

1.  Made  in  violation  of  inj unction  not  void,  when. 235 

2.  For  wife's  separate  estate,  valid  when 244 

3.  Registration,  necessity  and  effect  of 560,  561 

4.  Alteration  of,  that  does  not  vitiate 560 

5.  Re-acknowledgment  of    altered  deeds  required   for   its 

registration - 561 
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DEED  OF  TRUST. 

See  Mortgages  and  Deeds  of  Trust. 

DELIVERY. 

See  Comnwn  Carrier. 

DEMURRER. 

See  Demurrer  to  EvUience. 

DEMURRER  TO  EVIDENCE. 

1.  Waivers  of  exceptions  to  incompetent  evidence,  and  ad- 

mits its  truth 635 

2.  Evidence  sufficient  to  defeat,  when 635 

DESCENT  AND  DISTRIBUTION. 
Laws  of,  applicable  to  recovery  for  personal  injury,  when..  340 

DOMICILE. 

See  Husband  and  Wife. 

EASEMENT. 

See  Municipal  Corporations. 

EJECTMENT. 

1.  Plaintiff  must  show  perfect  title 337 

2.  Barred  as  to  whole  tract  by  seven  years*  possession  of 

part,  under  color 337 

ELECTION. 
By  State  required  in  criminal  prosecutions,  when 539 

ELECTIONS. 

1.  Wager  lost  on  primary  elections  recoverable  by  loser 534 

2.  For  issuance  of  municipal  bonds  valid 588 

3.  Registration  for,  held  sufficient 588 

EMPLOYER  AND  EMPLOYE. 

See  Master  aiid  Servant. 

EQUALIZATION. 

See  State  Board  of  Eqtuilization. 

ERROR  APPARENT. 

See  Bill  of  Revieiv. 
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ESTOPPEL. 

1.  To  deny  right  to  cut  windows  in  party  wall,  when 89 

2.  By  recitals  in  mortgag-e 166 

3.  Of  wife  to  reclaim  her  separate  estate _ 044 

4.  Husband's  act  does  not  estop  wife  to  recover  her  lands...  526 

EVIDENCE. 

1.  Preponderance  of,  erroneous  charge  as  to 1,  2 

2.  Objection  must  be  made  to  incompetent 23 

3.  Subsequent  declarations  of  testator  not  admissible,  when    23 

4.  Poverty  and  afflictions  of  contestants  of  will  not  admis- 

sible in  will  contest,  when 23 

5.  Parol,  not  admissible  to  vary  decree 66 

6.  Original  Court  flies  admissible,  when 77 

7.  Burden  on  purchaser  to  show  bona  >ld€« 161 

8.  Of  fact  that  deceased  had  brother  and  sister  admissible 

in  personal  injury  case  .._ 340 

9.  Parol,  admissible  to  add  to  written  contract,  when 364 

10.  Rule  slated  as  to  exclusion  of  parol  evidence  to  vary 

written  contract 364 

11.  Erroneous  exclusion  of,  not  cause  for  reversal,  when  ...  365 
13.   Parol  admissible  to  show  true  contract  when  writing  is 

impeached  for  fraud _ 371 

13.  Sufficiency  of,  to  sustain  decree 371 

14.  Report  of  Coroner's  jury,  admissibility  of 381 

15.  Withdrawal  cures  error  in  admission  of 381 

16.  Self-serving  declarations,  not  part  of  res  gestce,  inad- 

missible .- - 381 

17.  Exclusion  of  acts  of  third  persons  proper 381 

18.  Opinion  of  witness  incompetent,  when.._ 381,  382 

19.  Application  of  rule  as  to  admitting  entire  conversation..  382 

20.  Jurors  competent  to  prove  misconduct  of  jury,  when 392 

21.  Error  for  jury  to  have  stenographic  report  of  only  part 

of  the  evidence 469 

22.  Of  possession  sustains   averment  of  ownership  of  per- 

sonalty   _ 513 

23.  Record  is  Inter  alios  aeta  and  incompetent,  when 526 

24.  Of  several  distinct  offenses  admissible  on  charge  of  one, 

when 639 

25.  Facts  unnecessarily  averred  must  be  proved,  when 581 
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EVIDENCE— Contin-ucd. 

26.  Not  excepted  to  below  will  not  be  excluded  in  Supreme 

Court 581 

27.  Demurrer  to,  waives  exceptions  to 635 

28.  SSufficient  to  defeat  demurrer  to,  when 635 

EXECUTION. 
Sub-contractor *6  lien  not  enf orcible  by 41 

EXECUTORS  AND  ADMINISTRATORS. 
See  Administration:  WUU. 

EXEMPTIONS. 

SeelHomesiead. 
Allowed  only  to  widows  of  residents 355 

FEES. 

See  SheHjEt. 

FELLOW-SERVANT. 

See  Master  and  Servant, 

FINDINGS. 

See  Chancellor, 

FORECLOSURE. 

See  Mortgages  and  Deeds  of  Thrust, 

FOREIGN  CORPORATIONS. 
See  Corporations. 

FRAUD. 

1.  Wife^s  deed  to  husband,  a  spiritual  medium,  presumed 

fraudulent 244,  245 

2.  Rescission  granted  for,  when _ 572 

FRAUDULENT  CONVEYANCE. 
See  FraiLd, 
Of  husband  to  wife  does  not  defeat  her  right  to  homestead. .  698 

GAME  AND  FISH. 

1.  Laws  regulating  not  vicious  class  legislation 515 

2.  Prohibiting  erection  of  dams  for  protection  of,  jaot  allow- 

able    515 

GAMING. 
Wager  lost  on  primary  election  recoverable  by  loser 534 
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GARNISHMENT. 
Notice  to  corporation  insufficient  to  require  answer 148 

GENERAL  ISSUE. 
See  Not  Quilty. 

GOVERNMENT. 
Powers  of,  to  regulate  public  utilities 648 

HOMESTEAD. 

1.  Widow  of  non-resident  not  entitled  to 355 

2.  Residence  or  domicile  that  entitles  to 355 

3.  Example  of  insufficient  proof  of  domicile  to  entitle  to 355 

4.  Sufficiently  claimed  in  pleadings,  when 698 

5.  Wife's  right  not  defeated  by  husband's  fraudulent  convey- 

ance  to  her .- - 698 

6.  Divorced  wife  not  entitled  to,  when 731 

HDSBAND  AND  WIFE. 

1.  Wife  can  lawfully  convey  her  separate  estate  to  her  hus- 

band   ---  244 

2.  Notary  may  take  wife's  privy  examination 244 

3.  Wife's  deed  for  separate  estate  valid  without  privy  exam- 

ination     244 

4.  Wife  estopped  to  reclaim  her  separate  estate,  when 244 

5.  Gift  by  wife  to  husband  a  spiritual  medium,  presumed 

fraudulent 244 

6.  Wife's  domicile  determined  by  husband's 355 

7.  Exemptions  allowed  only  to  widows  of  residents 355 

8.  Wife  not  estopped  by  husband's  act  to  recover  her  lands.  526 

9.  Wife  compelled  to  return  purchase  price  received  on  set- 

ting aside  sale  of  her  lands 526 

10.  Wife's  right  of   homestead   not  defeated  by  husband's 

fraudulent  conveyance  to  her - 698 

INDICTMENT. 

1.  Election  under,  must  be  made  by  State,  when 539 

2.  For  bigamous  co-habitation  considered 581 

3.  Averring  unnecessary  fact 581 

INFANT. 

1.  Concluded  by  consent  decree 303 
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IN  FA  ^T— Continued. 

2.  Have  only  remedies  of  adults  for  correction  of  erroneous 

decrees - 302 

3.  Exchange  of  lands  of  under  decree,  sustained 302 

4.  Not  in  esse  at  date  of  decree,  may  have  bill  of  review  _ . .  300 

INJUNCTION. 

1.  Against  cutting  windows  in  party  wall,  lies 89 

2.  To  prevent  creation  of  nuisance  by  county,  lies 224 

3.  Deed  made  in  violation  of,  not  void,  when 235 

INSURANCE— LIFE. 

1.  No  recovery  for  death  under  accident  policy,  when 185 

2.  Policy  not  enlarged  by  extraneous  matters 185 

3.  Mother,  not  wife,  takes  under  benefit  certificate 191 

4.  Medical  examiner's  fraud  does  not  affect  insured,  when..  371 

5.  Powers  of  medical  examiner  to  bind  insurer 371,  372 

6.  Assured's  right  of  recission  of  policy  sustained 372 

7.  Effect  of  assured's  failure  to  read  policy 372 

8.  Delay  that  does  not  affect  asnured's  right  of  recission 372 

9.  Certificate  of  benevolent  association  fixes  rights  and  obli- 

gations of  parties J 603 

10.  Reserved  powers  of    legislation  of   benevolent  associa- 
tions construed 603 

ISSUES. 

See  Jury  Trial, 

JOINDER. 

See  BUI  of  Review. 

JUDGES. 

Duties  and  powers  as  regards  bills  of  exceptions 202 

JUDGMENT. 

See  Certiorari  and  Supersedeas;  Decree;  Res  Adjudicata. 

1.  Sub-contractor  not  entitled  to  against  owner  for  labor 

and  materials 41 

2.  Action  lies  on,  though  execution  could  issue 544 

3.  Amount  recoverable  in  action  on 544 

JUDICIAL  SALES. 
See  Sales. 
Purchaser  at,  not  released,  when 77 
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JURISDICTION. 

See  New  Trial ;  Verdict, 
Of  Probate  court  of  Shelby  county  defined 77,     7d 

JURY  TRIAL. 

1.  Juror  incompetent,  when 2 

2.  Juror  competent  to  prove  misconduct  of  jury,  when 392 

3.  Issues  for  in  chancery  court 469 

LACHES. 
Delay  that  does  not  debar  suit  for  rescission  for  fraud 372 

LEASE. 

1.  Purchaser  of  leasehold  interest  at  foreclosure  sale  talres 

as  assig^nee  of  lease 138 

2.  Rig>ht8  and  liabilities  of  assignee  of  lease  defined    138 

3.  Assignee's  liability  for  rents  defined 138 

LIENS. 

See  Mechanic' 8  Lien;  Mortgages  and  Deeds  of  Trust;  Ven- 
dor and  Vendee. 

WFE  ESTATE. 
Sale  of  for  purchase  price  does  not  affect  remainderman 16 

LIMITATIONS,  STATUTES  OP. 

1.  Sale  under  barred  deed  of  trust,  void 132 

2.  Mortgage  not  saved  from  bar  by  new  promise,  when 

132,  476,  349 

3.  Seven  years'  adverse  possession  of  decedent's  land  by  ad- 

ministrator under  deed,  bars  heirs 239 

4.  Three  years  bars  remainderman's  bill  of  review  300 

5.  Seven  years'  possession  under  tax  certificate,  bars    337 

6.  Begins  to  run  against  mortgage,  when 349 

7.  Does  not  run    against  cause    of  action    introduced   by 

amendment,  when 712 

MANDAMUS. 
To  compel  signing  bill  of  exceptions  considered 202 

MANUFACTURING  COMPANIES. 

See  Railroads, 
23P— 48 
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MARRIED  WOMEN. 

See  Husband  and  Wife, 

MASTER  AND  SERVANT. 

1.  Conductor  and  engineer  are  not  fellow  servants  of  brid^^e 

repairing  crew 340 

2.  Master *s  duty  to  furnish  servant  safe  place,  tools,  etc.  341,  705 

3.  Diligence  required  of  telephone  linemen  to  protect  them- 

selves   392,  393 

4.  Example  of  master's  negligence  in  providing  safe  place 

for  servant  to  work 705,  706 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANIC'S  LIEN. 

1.  Sub-contractor  has  no  privity  with  owner  and  cannot  re- 

cover for  labor  and  materials  against  him 41 

2.  Sub-contractor  must  enforce  his  lien  by  attachment,  not 

by  execution .-     41 

3.  En  forcible  by  cross-bill,  when ...410,  411 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Sale  under  barred,  void 132,  476 

2.  Not  saved  from  bar  by  new  promise 132,  476 

3.  Estoppel  of  recitals  in 166 

4.  Not  barred  by  ten  years'  limitation,  when 349 

5.  Trustee  allowed  compensation  and  attorney  fees  for  de- 

fending suit,  when 433 

6.  Assignment  of  secured  notes  passes  lien  of 476 

7.  Assignee  of,  entitled  only  to  money  actually  advanced, 

when 476 

MUNICIPAL  BONDS. 

See  Municipal  Corporationa, 

MUNICIPAL  CORPORATIONS. 

1.  Owns  only  an  easement  in  dedicated  streets 455 

2.  Cannot  sell  and  convey  streets,  when 455 

3.  Can  alter  and  abandon  streets,  when 455,  456 

4.  Liable  for  damages  for  changing  streets,  when 456 

5.  Election  for  issuance  of  bonds  by,  valid,  when 588 
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MUNICIPAL  CORPORATIONS— Continited. 

6.  Notice  of  special  meeting  must  be  given  all  members  of 

City  Council  if  practicable. 647 

7.  Notice  of  special  meeting  excused  as  impracticable,  when  647 

8.  Mayor  determines  finally  as  to  calling  special  meetings 

of  City  Council 647 

9.  Publication  of  ordinance  on  Sunday  valid 648 

MURDER. 

See  Evidence, 
Report  of  coroner's  jury  not  admissible  on  trial  of 381 

NEGLIGENCE. 

See  Comnwn  Carrier;  Damages;  Master  and  Servant;  ProoD- 
imate  Cause;  Railroads. 

1.  Declaration  states  case  of 106 

2.  Presumed   from  injury   to  passenger  by   derailment  of 

coach 106 

3.  Of  carrier — charge  of  court  correctly  defining 107,  108 

4.  Concurring  causes  of  injury,  whieh  is  proximate 108,  109 

5.  Contributory — not  imputable  to  one  injured   on  track, 

when 340,  341 

6.  Diligence  required  of  telephone  linemen  to  detect  dan- 

gerous defects 392,  393 

7.  Duty  of  motormen  as  to  preventing  collisions 444 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  MATTER. 

See  Bills  of  Review. 

NEW  PROMISE. 

See  Limitai>ion8y  Statute  of;  Mortgages  and  Deeds  of  Trust. 

NEW  TRIAL. 

In  General. 

1.  Motion  for  overruled  by  concurrent  motion  in  arrest...  340 

2.  Disposed  of  after  close  of  term  on  extension 392 

Granted,  when. 

1.  For  error  in  Court's  charge 1.  2,  23,  24 

2.  For  incompetency  of  juror 2 
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NEW  TRIAL— Continued. 

3.  For  erroneous  rulings  on  evidence 23,  24,  381,  382 

4.  For  misconduct  of  jury 392,  469 

Not  Gblntbd,  when. 

1 .  For  admission  of  incompetent  evidence 23 

2.  On  the  facts  alone 294 

3.  For  ezcessiveness  of  verdict 522 

NOTARY   PUBLIC. 
Maj  take  privy  examination  to  deed  of  married  woman 244 

NOTES. 

See  BiUs  and  Notes. 

NOT  GUILTY. 
Defense  under  avoids  objection  to  striking  out  special  plea .  581 

NOTICE. 

See  Attorney  at  Law. 

1.  To  corporation  of  garnishment  insufficient 148 

2.  That  does  not  affect  purchaser  of  decedent's  lands  from 

heir 161 

3.  Of  special  meeting  of  City  Council _ 647 

NUISANCE. 
By  county  enjoined 224 

OPINIONS. 

See  E^ridence;  Witness. 

ORDINANCE. 

See  Municipal  Corporations, 

PARENT  AND  CHILD. 
Services  rendered  parent  by  child  presumed  gratuitous 568 

PAROL  AGREEMENT. 
See  Contracts. 

PAROL  EVIDENCE. 

See  Evidence. 

PARTIES. 

See  Partition. 
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PARTITION. 

1.  Improvements  should  be  assigned  to  party  who  made  them    16 

2.  Decree  for,  void  for  want  of  proper  parties 487 

PARTY  WALL. 

1.  Origin,  nature,  and  construction  of 89 

2.  Neither  party  has  right  to  cut  openings  in.. 89 

3.  Estoppel  of  one  to  deny  the  other  owner  the  right  to  cut 

windows  in 89 

4.  Exists  by  contract,  when 89 

PASSENGER. 

See  Common  Carrier. 

PATENT  RIGHT. 
Statutes  regulating  sale  of,  valid.  __ 499 

PAYMENT. 
Of  secured  debt  releases  collaterals 477 

PERSONAL  INJURY. 

See  Dam^es;  Descent  and  Distribution;  Negligence. 

PLEADING  AND  PRACTICE. 

See  Abatement,  Plea  in;  Account;  Certiorari  and  Supersedeas; 
Declaration;  Demurrer  to  Evidence. 

PLEA. 

See  Abatement,  Plea  in. 

PLEDGE. 

1.  Of  shares  of  corporate  stock  valid  without  transfer  on 

books .-.  592 

2.  Pledgee  may  be  made  agent  to  sell  for  pledgor 592 

3.  Pledgee's  rights  superior  to  rights  of  pledgor's  creditors.  592 

POSSESSION. 

1.  Proof  of,  sustains  averment  of  title  as  to  personalty 513 

2.  Possessor  can  maintain  suit  for  destruction  of  personalty.  512 

PRACTICE. 

See  Pleading  and  Practice. 

PRAYER. 
For  alternative  relief  admissible,  when 161 
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PRESUMPTIONS. 

1.  Of  fraud  in  transaction  of  wife  with  husband,  who  is  a 

spiritual  medium _ 244,  245 

2.  Obtains    that    services    rendered    by    relatives    for    are 

gratuitous 568 

3.  Of  negligence  from  injury  to  passenger  by  carrier 106 

PRINCIPAL  AND  AGENT. 

1.  Medical  ezaminer*s  power  to  bind  insurance  company  de- 

fined   371,  372 

2.  Pled  gee  may  be  agent  to  sell  for  pledgor 592 

PRINCIPAL  AND  SURETY. 

Contractor's  surety  not  released  by  change  of  plans  and 
specifications  of  building 410 

PRIVITY. 
None  between  sub-contractor  and  owner  of  property 41 

PRIVY  EXAMINATIONS. 

See  Husband  and  Wife;  Notary  Public. 

PROMISE. 

See  Mortga^ges  and  Deeds  of  Trust 

PROMISSORY   NOTES. 
See  Bills  and  Notes, 

PROXIMATE  CAUSE. 

What  is,  of  injury 108,  109,  341 

PUBLICATION. 

See  Municipal  Corporations. 

PUBLIC  ROADS. 

See  Municipal  Corporations. 

PURCHASER. 

See  Admlnlstriition;  Estoppel. 
Not  innocent,  when 166,  167 

RAILROADS. 

See  Common  Carrier;  Master  and  Servant;  NeQligence;  Proxi- 
vinte  Cause. 

1.  Declaration  shfficient  for  injury  to  passenger,  in  another 

State 106 
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E  AILRO  A  DS— Contintied. 

2.  Presumption  of  negfligence  arises  from  injury  to  passen- 

ger by  derailment  of  coach 106 

3.  Measure  of  duty  and  diligence  to  passengers  defined.  106,  107 

4.  Charge  of  Court  defining  carrier's  duty  to  passengers.  107,  108 

5.  Charge  of  Court  defining  duties  as  to  bridges  and  cul- 

verts   - 108 

6.  Proximate  cause,  when  several  causes  concur  in  causing 

injury _ 108,  109 

7.  Conductor  and   engineer  not  fellow-servants  of   bridge 

crew 340 

8.  Manufacturing  company  using  engine  and  cars  is  not  a 

railroad 705 

RATIFICATION. 
Of  will  made  originally  under  undue  influences 24 

RECITALS. 

See  Mortgages  and  Deeds  of  Trust 

RECORD. 

See  Evidence, 

REDEMPTION  OF  LANDS. 
Right  of,  may  be  reached  by  attachment 626 

REGISTRATION. 

1.  Not  necessary  against  vendee's  creditors 560 

2.  Reacknowledgment  of  altered  deed  essential 561 

RELEASE. 

See  Administration. 

REMAINDER. 

1.  Remainderman  not  affected  by  sale  of  life  estate  for  pur- 

chase price 16 

2.  Remainderman's  bill  of  review  barred  in  three  years 300 

3.  Remainderman  essential  party  to  petition  proceedings 487 

RENTS  AND  PROFITS. 
See  Lease, 

REQUESTS. 

See  Cluirge  of  Court. 
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RES  ADJUDICATA. 
Judgment  of  appellate  court  remanding^  cauae  is  not 712 

RESCISSION. 

1.  Of  life  policy  for  fraud  granted  to  insured 372 

2.  A  clear  case  for  rescission  of  a  deed  for  fraud  of  vendee..  572 

RESULTING  TRUST. 
See  Trusts, 

REVERSION. 

See  Remaiiider, 

REVIEW. 

See  Bill  of  Review. 

ROADS. 

See  Municipal  Corporations. 

SALES. 

See  AdmlnintrcUton;  Taxation, 

1.  Under  barred  deed  of  trust  void 132,  476 

2.  Of  decedent^s  lands  to  pay  debts  defeated  by  heir^s  pre- 

vious sale -- 161 

3.  Tax  sales  void,  when 166,  214 

« 

SALE  OF  LAND  TO  PAY  DEBTS. 
See  Administration;  Sales. 

SEPARATE  ESTATE. 

See  HusbaTid  and  Wife. 

SHELBY  COUNTY. 
Jurisdiction  of  Probate  Court  of,  to  sell  decedent's  lands.  .77,  78 

SHERIFF. 

Entitled  to  fees  for  workhouse  convicts  committed  to  jail  on 

wav  to  workhouse. 724 

STATE  BOARD  OF  EQUALIZATION. 
See  Taxation. 

1.  Does  not  lose  jurisdiction  over  assessments  of  county  by 

by  temporary  return  of  assessment  roll  to  county  court 
clerk 258 

2.  Act  by  majority  and  presence  of  third   party  does  not 

vitiate  action  of  majority 258 
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STATE  BOARD  OF  EQUALIZATION— Confintted. 

3.  Equalizes  assessments  of  individuals  as  well  as  counties 

and  districts 258,  259 

4.  Special  notice  to  citizens  not  required  for  action  taken  at 

regpilar  meetin^^s 259 

5.  Must  take  actual  cash  value  as  basis  of  assessments  ..259,  260 

STATUTES. 

1.  Objection  to  title  and  subject  of  general  assessment  act 

overruled - 257 

2.  General  assessment  act  of  1899  construed  in  many  partic- 

ulars   257-261 

3.  Relating  to  sale  of  patent  rights,  valid 499 

STATUTE  OF  LIMITATIONS. 
See  LimUatUms,  Statute  of. 

STENOGRAPHER. 
See  Evidence. 

STREETS. 

See  Municipal  Corporations;  PvJt)lic  Roads. 

STREET  RAILROADS. 
See  Negligence. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations;  Pledge. 

SUB-CONTRACTOR. 

See  Actions;  Mechanic's  Lien;  PrlvUy. 

SUNDAY. 

See  Municipal  Corporations;  Publication. 

SUPREME  COURT. 
In  Gbnebax. 

1.  Mandamus  to  compel  signing  and  making  up  bill  of  ex- 

ceptions considered 202 

2.  Gives  no  weight  to  concurrent  findings  of  master  and 

chancellor,  when 356 

3.  Decree  of,  not  subject  to  bill  of  review 552 

4.  Decree  of,  not  subject  to  second  review  by  writ  of  error  558 
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SUPREME  COURT— Continued. 

5.  Gives  jadgment  for  debt  against  surety  on  appeal  bond, 

when 579 

6.  Will  not  exclude  evidence  not  objected  to  below 581 

Will  Rrverse,  when. 

1.  For  error  in  court's  charge 1,  2,     23 

2.  For  misconduct  of  jury 2,  392,  469 

3.  For  refusal  of  requests 23 

4.  For  erroneous  rulings  on  evidence 23,     24 

5.  For  error  in  making  issues  for  jury  trial  in  chancery 

court 4C9 

6.  On  the  facts 581 

Will  Not  Rbvbbse. 

1.  For  error  in  charge,  or  refusal  of  requests 107,  109,  364 

2.  For  incompetent  evidence  not  excepted  to  below 23 

3.  On  the  facts  alone 294.  371 

4.  For  erroneous  exclusion  of  evidence,  when 365 

5.  For  rulings  on  evidence  generally 371 

6.  For  excessiveness  of  verdict 522 

7.  For  striking  out  special  plea  setting  up  defense  avail- 

able under  general  issue 581 

8.  On  demurrer  to  evidence - 635 

SUPREME  COURT  PRACTICE. 
See  Supreme  Court. 

SURETIES. 

See  Bond;  Building  Contracts;  Principal  and  Surety. 

TAXATION. 

See  State  Board  of  Equalization. 

1.  Back  assessment  not  authorized  under  general  assess- 

mentactof  1897 66 

2.  Taxpayer's  right  to  receive  back  tax  paid  on  void  assess- 

ment defined 66 

3.  Tax  sales  void,  when 166,  214 

4.  Tax  sale  impeachable  collaterally,  and  by  third  person..  214 

5.  General  assessment  act  of  1899  held  constitutional,  and 

construed  in  many  particulars 257-260 
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6.  Method  of  assessing^  corporations  prescribed  by  general 

assessment  act  of  1899  upheld 257,  358 

7.  Fall  cash  value  is  the  constitutional  and  statutory  basis 

of  assessment 259,  260 

8.  State  Board  of  Equalization — its  powers  and  duties  de- 

fined   258-260 

9.  Remedy  for  disproportionate  assessment  declared 260 

10.  Legislative  power  over  methods  of  assessment  defined.  25  8-260 

TAX  TITLES. 

See  TaaxUion. 

TELEPHONE  COMPANIES. 

See  Master  and  Servant. 
TENANTS  IN  COMMON. 

See  Partition, 
TRIAL. 

See  Jury  Trial. 
TRUST  DEEDS. 

See  Mortgages  and  Deeds  of  Trust. 
TRUSTEE. 

See  Trusts. 

TRUSTS. 

See  Mortgages  and  Deeds  of  Trusts;  Wilts. 

1.  Resulting,  waived  by  taking  mortgage  on  land 349 

2.  Active,  created  by  will 486 

3.  Decree  by  consent  undertaking  to  destroy,  void 487 

4.  Resulting,  doctrine  of,  applies  to  personalty 592 

ULTRA  VIRES. 

See  Corporations. 
UNDUE  INFLUENCE. 

See  Ratijlcation;  Wills. 
VENDOR  AND  VENDEE. 

See  Husband  and  Wife. 

1.  Enforcement  of  vendor's  lien  against  life  estate  does  not 
affect  remainderman 16 
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VENDOR  AND  VENDEE— Continued. 

2.  Superiority  of  lien  in  favor  of    assignee  of    purchase- 

money  notes  over  attaching  creditors  of  vendee  declared  560 

3.  A  clear  case  for  rescission  on  account  vendee's  f rand 572 

VERDICT. 

1.  Not  set  aside  on  the  facts  alone 294 

2.  Of  coroner's  jury — ^admissibility  of  in  evidence 381 

3.  Vitiated  by  misconduct  of  jury 392 

4.  Not  set  aside  for  ezcessiveness 522 

VERIFICATION. 
See  AccminL 

WAIVER. 

1.  Of  motion  for  new  trial  by  making  motion  in  arrest  at 

same  time 340 

2.  Of  resulting  trust  by  acceptance  of  mortgage 349 

3.  Of  exceptions  by  demurring  to  the  evidence 635 

WATER  COMPANY. 

1.  Power  of  Government  to  regulate  and  control  defined  ...  648 

2.  Regulation  of  rates  by  city  sustained 648,  649 

3.  Surrender  of  power  of  regulation  must  be  made  by  plain 

and  unmistakable  language 649 

4.  Power  of  regulation  not  defeated  by  city's  interest  in  the 

matter   649 

5.  Right  to  contest  reasonableness  of  regulation  need  not  be 

found  in  statute 649,  650 

WIDOW. 

1 .  Of  nonresident  not  entitled  to  homestead 355 

2.  Domicile  of  husband  fixes  that  of  his  widow 355 

WIFE. 

See  Husband  and  Wife, 

WILLS. 

1.  Subsequent  declarations  of  testator  not  admissible  iu 

contest  of,  when - 23 

2.  Poverty  and  afflictions  of  contestants  not  admissible  in 

contest  of ,  when 23 

3.  Charge  as  to  undue  influence 23,     24 
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WILLS— Contint46d. 

4.  Ratification  of  will  made  under  undue  influence 34 

5.  A  peculiar  will  construed _ 54 

6.  Rule  as  to  construction  of  independent  and  connected 

provisions  stated 54,     55 

7.  Gives  vested  and  transmissible,  but  contingent  interest-     83 

8.  Creates  active  trust  and  invests  trustee  with  title 486 

9.  Devisees  take,  not  as  joint,  but  as  tenants  in  common. ..  486 

10.  Example  of  will  giving  several  and   distributable  in- 
terests  -•.-- 486,  487 

WITNESS. 
Opinions  of ,  not  competent,  when 381,  382 

WORKHOUSE. 

1.  Sheriff    allowed  fees  for  convicts   detained  in    jail  on 

way  to 724 

2.  Convicts  not  compelled  to  work  out  costs  that  accrue 

after  conviction 724 

WRIT  OF  ERROR. 

Does  not  lie  to  review  decree  rendered  on  remand  pursuant 
to  mandate  of  Supreme  Court 558 
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